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CASES 

AR60ED  Am  DETIBRMINED  1813. 


IN  TJIK 


Court  of  KING»s    BENCH, 


.IN,     . 


Michaelmas  Term^ 

la  tbe  Fifiy-finBrth  Year  <^  the  Reign  of  OsoiuiB  Ifl. 


Evans  and  Another  agaimt  Soitle.  (a)         Saturday, 

Nw»  6tk. 

ii  SSUMPSIT  against  the  defendant,  as  a  carrier  A  carrier  who 

by  water  from  Bristol  to  Worcester^  for  not  safely  ti^  thirhe^ 

and  securely  carrying  a  quantity  of  sugar,  but  so  care-  uTbU  for  I<^ 

lessly   and  negligently  conducting   himself   that  by  y[,i^*"*^® 

reason  of  his  neirlect  to  cau^  the  vessel  to  be  in  proper  **oped  by  the 

^  ^     ^        actual  negli- 

gence of  the 
■Msicr  or  mtiinersy  was  held  not  to  baTe  waived  that  notice  by  having  on  former  occa- 
sions made  allovancea  to  plaintilfs  for  damage,  without  enquiring  into  the  cauie  of  such 
(iaoBage. 

(a)  The  Judges  of  tMs  conrt  sat  at  Serjeants'-Ion  on  Monday  Xht  tstof 
Nnrnktr,  and  the  two  succeeding  days,  and  heard  this  and  several  of  the 
following  cases,  which  will  be  noticed  as  they  occur,  aigued  by  oounsel, 
and  delivered  thtir  opinions  as  upon  a  former  occasion,  (Vol.1.  p*304.) 
ind  the  Court  afterwards  gave  judgment  on  tbe  days  on  whieh  thu 
«afe«  are  now  reported.  - 

Vol.  II.  B  repair^ 


CASES  IK  MICHAELMAS  TERM    y 

i8i3«       repair^  and  by  the  negligence  of  himself  and  his  sei^ 
T  vants  in  conducting  it,  the  vessel  was  sunk  and  th« 

against  sugar  damaged  and  spoiled.  The  seopnd  count  stated 
generally,  that  the  defendant  did  not  deliyer  the  sugar 
at  Worcesiery  and  that  it  was  lost  through  his  ne- 
gligence. Plea,  general  issue;  and  at  the  trial  before 
TAomsmB.^  at  the  summer  assizes  1812,  for  the 
county  of  Gloucester^  a  verdict  was  found  for  the  plain* 
t^,  subject  to  the  opinion  of  the  Court  on  the  follow* 
ingcase: 

In  March  1812  the  plaintjffi,  who  resided  at  Wor* 
cester,  shipped  at  Bristol  on  board  a  trow  or  vessel  of 
the  defendant,  whidi  was  commonly  employed  in  car- 
rying goods  for  hire  between  Worcester  and  Bristol,  a 
quantity  of  sugar  to  be  carried  along  the  course  of  tha 
Avon  and  Severn  navigation,  and  to  be  delivered  to  the 
plaintiff  at  Worcester.  The  .trow  was  staunch,  dgfatt 
and  seaworthy  when  she  took  in  the  cargo^  and  capable 
of  carrying  it;  but  after  proceeding  about  two  miles 
from  the  month  of  the  Axxm  up  the  Severn  to  a  road 
called  King-roadj  in  the  course  of  her  voyage  from 
Bristol  to  Worcester,  she  suddenly  sprung  a  leak,  ta 
consequence  of  which  she  sunk  and  the  sugars  were 
lost  This  loss  happened  without  any  negligeooe  of  the 
defendant  or  his  servants.  Hie  defendant  had,  about 
eight  years  before  this  accident,  succeeded  ChUd  and 
Co.  in  the  business  of  a  carrier,  on  the  river  Secerfh 
and  imtil  within  a  few  years  back  carried  it  on  under 
(he  same  firm.  In  1798  and  179]^  a  notice  wiis  ad* 
Tertized  in  the  Worcester  newqwpars,  where  the  offict 
of  Cfild  and  Co.  was  situated,  which  was  also  distri- 
buted through  the  country,  acquainting  the  public  that 
the  proprietors  of  the  trows  never  did  consider  them-^ 
4  sdrei 


tH  1HS  Fimr-TOURTH  YfiAB  or  GEORGE  IIL  f 

9drea  Usble  to  make  good  any  Ion  or  damage  arising        1813. 
finDm  any  accident  or  misfortune  whatever,  unless- 00-       -*-*— 
CBsUmed  by  the  actual  n^ligence  of  the  master  or        t^Mfui 
mariners;   neither  were  the  rates  of  carriage  under*     - 
•Cood  to  include  any  compensation  for  risk,  but  merely 
to  defray  the  expence  of  such  carrii^;  and  to  prevent  ' 
any  misuixlerstanding  arising  between  them  and  their 
onpioyers,    they  acquainted  the   puUic  in  general^ 
That  all  goods  shii^)ed  on  board  their  vessels  were 
and  would  continue  to  be  carried  by  diem  at  the  risk 
of  the  respective  owners,  unless  the  loss  or  damagv 
should  arise  through  the  actual  default  of  the  master  or 
mariners  employed  by  them.    Signed  by  E.  Otild  and 
the  diea  proprietors. 

A  copy  of  this  notice  was  likewise  kept  hung  up  in  . 
a  canq>icuou8  part  of  the  office  of  the  defendant  at 
WorcetUTj  which  was  the  same  office  ^ere  the  busi* 
aesB  was  earied  on  in  Ckild^s  time,  and  the  plaintiff 
BoanSf  before  the  time  when  the  sugars  were  shipped^ 
had  notice  of  its  contents.  The  plaintifi  had,  on  for- 
mer occasions,  in  many  instances  sent  goods  by  the 
defendant's  trows  or  barges  employed  in  like  manner  as 
this  vessel  in  carrying  goods  for  hire  between  Bristol 
nd  Worcester  J  upon  some  of  which  occasions  the  goods 
while  on  board  the  trows  or  barges  had  in  the  course  of 
their  voyage  received  damage  from  water,  and  some- 
times had  been  delivered  short  in  quantity.  On  thos9 
occasioas  die  defendant  upon  reviewing  and  ascertain-* 
ing  the  extent  of  tlie  damage,  without  making  any  en- 
quiries as  to  the- cause,  made  an  allowance  to  the  plain- 
lift  in  respect  thereof.      This  happened  four  times  \ 

within  the  last  year  and  a-half,  at  one  of  which  the 
defendant  made  an  allowance  for  two  cwt  of  sugar 

B  a  which 
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which  had  been  damaged  by  water  at  the  rate  of  I4«. 
per  cwt.  The  average  rate  of  freight  &r  the  Toyage  in 
question  is  its.  per  cwt|  and  the  average  rale  of  insa« 
tanoe  only  from  iL  2s.  to  iL  35.  per  cwt* 

The  question  for  the  opinion  of  the  Court  is,  who* 
ther  under  these  circumstances  the  pbuntiffi  are  entitled 
to  recover  ?  if  the  Court  should  be  of  opinion  that  they 
are,  then  the  verdict  entered  for  the  plaintiffi  is  to 
stand;  if  not^  then  a  verdict  to  be  entered  for  the  de- 
findant. 

W.  E.  Tauntcfh  for  the  plaintiff^  said  that  he  could 
Qot  contend  after  the  cases  of  Gibbon  v.  PainUm  {a\ 
vnd  Nichokon  v.  WiUan{Jb\  that  it  was  not  con^)etent 
to  a  carrier  by  means  of  a  notion  to  make  a  special  ac-> 
oeptance  of  goods  delivered  to  him  for  hire;  but  he 
argued  that  in  this  case  the  ddimdant  had  waived  his 
notice*  by  dealing  with  the  phuntiffi  upon  the  footing 
of  there  being  no  such  notice^  viz.  by  settling  with 
tliem  for  losses  on  former  occasions,  against  which  he 
might  have  protected  himself  by  the  notice.  And  he 
cited  Cobden  v.  BaUon.  (c) 

Lord  EixENBOBouGH  C.  J.  The  case  does  not  state 
that  on  those  occasions  there  was  an  absence  of  all  ne- 
gligence ;  and  if  it  did  would  it  amount  to  more  than 
this,  that  the  defendant  carelessly  setded  his  accounts. 
He  might^think  that  some  negligence  had  taken  place, 
and  might  therefore  make  an  allowance,  but  that  will 
not  estop  him  on  all  future  occasions.  Itisastroiig 
circumstance  that  the  notice  was  continued  hangiDg  op 

{a)  4  Mutf,  M9g.  (*)  5  Mssh  507* 

(0  %  Ctmp.  N,P.C.  108. 

in 
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in  the  same  office  where  Child  and  Co.  formerly  car- 
ried on  the  business :  it  must  be  taken  therefore,  as  an 
adoption  of  the  same  course  of  business.  As  to  Cobden 
r.  BoUofiy  to  be  sure  if  a  party  will  say  Yea  and  Nay 
at  one  and  the  same  time,  his  meaning  will  not  be 
easily  understood.  That  was  the  reason  why  the  no» 
tice  in  that  case  was  held  a  nullity. 

Puller  was  to  have  argued  for  the  defendant 

Per  Curiam^  Judgment  for  the  Defendant. 


GooDTiTLE,  on  the  Demise  of  Edward  Wood-  satwrd^y, 
HOUSE,  and  James  Thomas,  and    Ann  his 
Wife,  flg^aiTW^  John  Meredith  (a). 

T?JECTMENT  for  certain  premises,  situate  in  the  a  codicil  signed 

.  V      i-  «  1   »     .      r      ,  ^  y,^  by  the  tcstatof 

parish  ot  Pype  and  I^de^  m  the  county  of  Here-  and  aiteitcd  by 

ford.    At  the  trial  before  Graham  B.  at  the  last  Ijent  «<  tTbrukca 

assises  for  that  coimty,  a  verdict  was  found  for  the  "^".S^L^^i  l^i! 

plaintifi^  subject  to  the  opinion  of  this  Court  upon  the  publication  of 

following  case :  to  make  the 

-'^  James  fVoodhouse  being  seised  in  fee  of  the  several  contracted  for . 

estates  hereinafter  mentioned  by  his  will,  bearing  date  vcy*ed 'i^twc^T 

the  28th  of  March  1 806,  duly  attested  to  pass  real  estates,  ^i^j^JJlJ^  ^Ja 

devised  to  his  mother  and  two  brothers  certain  rent-*  Devise  of  all 

and  singular 
other  his  freehold,  copyheld,  and  leasehold  messuages  farms,  lands,  tenements,  and  here- 
ditaments whatsoever  and  wheresoever,  not  before  devised,  equally  between  #K  and  7, 
for  their  joint  lives,  remainder  to  the  children  of  Jkf.  and  their  heirs  male  and  female, 
was  held  to  pass  a  life  estate  to  fK  and  T.  in  the  after-purchased  lands*  notwithstandlbg 
a  subsequent  devise  of  <*  all  ihe  rekt  and  residue  of  all  his  realastate  not  before  disposed 
ol,  and  all  other  his  estates  and  interests  whatsoever  vested  in  him  as  mortgagee  or 
trustee  under  any  deed,  or  will,  or  otherwise  howsoever,  and  of  all  the  rest  and  residue  of 
his  personal  estate  to  his  wife,  her  heirs,  executors,**  &c. 

(a)  This  case  was  argued  at  Serjeattti\Jrm, 

B  3  charges 
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i8i3«       charges  payable  out  of  his  messuage,  &nn,  and  lands^ 
^  '  called  Cliffard  Priory,  for  the  term  of  their  lives,  and  a# 
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i^aiMft  to  the  freehold  and  inheritance  of  the  said  priory,  sub* 
ject  to  the  said  rent-charges,  he  devised  the  same,  and 
also  all  the  pieces  of  land  called  Khappa  Bxff  and 
Wideniamsj  and  a  messuage  and  lands,  &c.,  which  he 
lately  bought  of  the  Governors  of  Gv^s  Hospital,  and 
all  other  his  freehold^  copyhold,  and  leasehold  mes* 
suagesy  farms,  lands,  tenements,  and  hereditaments 
tshafsoeoer  and  XDheresoever,Jn  the  county  cf  Herefordf 
and  in  the  torni  of  Kensington  in  the  county  ^Middle^- 
aex,  or  elsewhere  in  the  kingdom  <^  Great  Britain,  to 
his  wife  Ann  Woodhouse,  Jbr  the  term  qf  her  natural 
life,  she  keeping  the  same  in  repaii^  &c,  and  fix>m  the 
determination  of  that  estate  to  Fred,  Sam.  Secretan  anJ 
John  Meredith,  in  trust  to  support  contingent  remain- 
ders during  her  life,  and  from  and  after  her  decease  he 
devised  all  and  singular  his  mesiiUages,  &rms,  lands* 
and  tithes  called  the  Priory,  Knappa  Bxff,  WidenhamSf 
and  Weichwood,  to  F.  S.  Secretan  nxiA  Mary  his  wife* 
for  and  during  their  joint  lives  and  the  life  of  the  sur- 
vivor, remainder  to  trustees  to  support  contingent  re^ 
mainders;  and  after  their  several  deceases,  unto  all 
the  children  of  P..&  Secretan  and  M.  his  wife,  already 
or  hereafter  to  be  born  of  their  bodies,  whether  male 
or  female,  for  their  joint  lives  and  the  life  of  the  sur- 
vivor; remainder  to  trustees  to  support  contingent  re^ 
mainders ;  and  from  and  after  the  several  deceases  of 
the  children,  unto  and  between  all  their  issue,  male 
and  female;  and  for  want  of  such  issue,  unto  and 
equally  between  all  the  children  o{  Edward  Woodhouse 
and  the  children  of  Ann  the  wife  of  James  ThomaSf 

and 
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aad  thdr  fadrs,  male  and  female  with  the  same  re-        t8r3. 
itrictioiis  as  before  limited  ;  and  for  want  of  such  issuei  - 

«mto  and  equally  between  all  the  children  of  John  t^mn 
Meredith  and  BridganxUr  his  wife>  and  their  hdrs  male 
and  female,  with  the  same  restrictions.  The  testator 
then  also  ggye  and  devis^  all  and  singular  other  hii 
Jreehddy  copyhold^  and  leasehold  mesmages,  JarmSy  and 
lands,  tenements,  hereditaments,  tithes,  and  premise^ 
'aohatsotoer  and  'wheresoever,  situate  in  the  counties  (f 
Hereford  and  Middlesex,  or  elsewhere,  and  not  before 
hf  him  given  and  devised  unto  and  equallt/  between  his 
cousins  Edward  Woodhouse  and  Ann  the  xoife  of  the 
said  James  Thomas,  Jot  and  during  their  Joint  lives 
and  the  life  of  the  survivors  qf  them  s  remainder  to  the 
said  trustees,  in  trust  to  support  contingent  remainder^ 
daring  the  lives  of  Edward  Woodhouse  said  Ann  Thomas  i 
and  firom  and  after  their  several  deceases,  he  devised  aH 
the  said  freehold,  leasehold,  and  copyhold  messuages^ 
hrms,  lands,  tithes^  and  hereditaments  unto  and 
equally  between  all  the  children  of  the  said  E.  Wood' 
house  and  the  wife  of  the  said  J.  Thomas  and  Maty 
the  wife  of  the  said  JP.  &  Secretan,  whether  male  or 
femalei  already  or  hereafter  to  be^bom,  for  and  during 
their  joint  lives,  share  and  share  alike;  reijoainder  to 
the  said  trustees  to '  preserve  contingent  remainders 
during  their  lives;  remainder  unto  and  equally  betweai 
all  the  children  of  the  said  J.  Meredith  and  B.Mere* 
iith,  and  their  heirs  male  and  female,  with  the  same  re- 
strictions as  before  limited.  Then  he  devised  to  his  wifehis 
term  and  interest  in  the  lease  of  a  farm  at  Lower  Lyie, 
in  the  parish  of  P^e  and  lyde,  for  her  life,  together 
with  all  his  stock  thereon,  &c.;  and  after  several  other 
B  4  bequest^ 


MCSCDITH. 
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.    lit^.        bequests,  he  devised  also  to  his  wifb  all  the  reit,  residutf 
'" — '^         and  remainder  of  all  kis  real  estate  ma  before  disposed 
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agahit  of,  and  all  other  his  estates  and  interests  whatsoever 
vested  in  him  as  mortgagee  or  trustee  under  or  by 
virtue  of  any  deed  or  will  or  otherwise  howsoever^ 
and  all  the  rest,  residue  and  remainder  of  all  his  per- 
sonal estate,  ready  money,  and  securities  for  money^ 
debts,  bills,  notes,  and  all  other  his  chattels,  effects, 
and  personal  estate  whatsoever  and  of  what  nature, 
kind,  or  quality  soever,  to  hold  to  his  said  wife,  her 
heirSf  executors,  administrators,  and  assigns,  subject  to 
the  payment  of  his  debts  and  funeral  expences.  The 
testator  appointed  his  wife,  F.  S.  Secretan,  and  J.  Mere' 
dithf  executrix  and  executors  of  his  will.  Afterwards, 
on  the  1 2th  of  January  1809,  the  testator  made  a 
codicil  to  his  will,  attested  by  one  witness,  by  which 
he  appointed  an  additional  executor,  and  disposed  of 
some  of  his  personalty,  &c«. 

The  testtitor  afterwards,  on  the  14th  of  January 
1809,  made  the  following  codicil  to  his  will,  which 
was  duly  attested  by  three  witnesses,  and  began  thus ; 
**  A  codicil,  to  be  taken  as  part  of  the  last  will  and 
testament  of  me  James  Woodhouse^^*  &c, ;  by  w^hich  co- 
dicil, after  the  decease  of  his  wife,  he  devised  to  his 
brother  Joseph  Woodhouse,  and  his  clerk  James  Wood- 
housej  for  their  lives,  his  dwelling-house  in  Bwf-street 
in  the  city  of  Hereford^  and  all  his  messuages,  farms, 
and  lands  at  Holmer  and  Tapdey^  and  after  their  se- 
veral deceases,  he  devised  the  same  equally  between 
the  children  of  the  said  Joseph  Woodhouse  and  James 
Woodiouse,  and  his  cousin  Edward  Woodhouse^  their 
heirs  and  assigns,  as  tenants  in  common  and  not  as 

joint- 
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jomt-teimnts ;  and  be  also  bequeathed  out  of  his  per-         1813. 
Bonal  estate  several  legacies  to  be  paid  to  the  legatees        — — 
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within    six  months  next  after  his  decease:   and   the         g^aiMa 
codicil  concluded  thus :  "  In  witness  whereof  I  have        «»«»"■• 
to  this  my  codicil,  which  I  desire  may  be  taken  as  part 
rfny  willy  set  my  hand  and  seal  this  fourteenth  day  of 
January  rSop/' 

The  testator  died  on  the  i6th  January  1809,  leaving 
his  wife  Ann  Woodhouse  him  surviving,  who  is  since  dead; 
Between  the  dates  of  the  will  and  cpdicils,  viz.  on  the 
18th  of  April  1 806,  the  premises  in  dispute  in  this  «ject- 
n^t  were  duly  conveyed  to  the  testator  by  feofiment, 
with  livery  of  seisin,  (he  having  previously  contracted 
fer  the  same  by  articles  of  agreement  on  the  6th  of 
September  1805.)  The  defendant,  on  the  deat]i  of 
Ann  JVoodheuse^  the  widow,  became  possessed  of  the 
premises,  and  still  retains  the  possession.  The  lessor^ 
of  the  plaintiff,  E.  Woodhouse  and  A.  Thomas^  are  the 
devisees  named  in  the  will,  and  claim  as  such. 

The  question  for  the  opinion  of  the  Court  is,  whe^ 
ther  the  plaintiff  is  entitled  to  recover ;  if  he  is,  the 
verdict  is  to  stand;  if  not,  then  a  verdict  is  to  be  en- 
tered for  the  defendant. 

Puller^  for  the  plaintiff,  made  two  points;  first,  that 
the  codicil  of  the  14th  cS January ^  executed  afler  the  mak- 
ing of  the  will  and  conveyance  of  the  lands,  amounted 
to  a  republication,  and  passed  the  afler-purchased 
lands ;  and  he  said  that  it  was  so  determined  in  Acherley 
T.  Vernon  {0)9    Barnes  ^r.   Crot0e(&),    and  Piggott  v. 

(«)  dm.  IL  381.  (*)  X  Fts»jim,  4S6.    4  Sr,  Ck  X,  a. 

Waller 
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1813.        Watter{a);  andthat  in  the  first  of  those  caitsLoidJIii^ 


^  ^2^!bU  did  not  adhere  to  the  rule  hehad  before  kid  down 

i^abut        in  Penphrase  v.  Lord  Lansdonme  (£).      So  in  Holmes  %. 


MkacotTB. 


CoghiU{c)9  and  Zan^  v.  WUkim{d)^  though  it  was  held 
that  a  codicil  vas  not,  by  the  mere  eflEect  of  repuUiahing 
the  will)  an  ezecation  of  a  power  subsequently  acquired, 
yet  it  was  admitted  that  a  codicil  confirming  a  will  of 
lands  generally,  would  pass  lands  purchased  in  the  in- 
terval. And  in  Banoes  t.  Barnes  {e)  the  general  rule  wial 
not  denied,  but  the  codicil  being  restrained  to  the  said 
lands,  lands  purchased  after  the  will  were  adjudged  not 
to  pass ;  though  even  there  Lord  Thurlofw  was  of  opinion 
that  the  introduction  of  the  word  said  ought  not  to  con* 
trol  the  operation  of  the  codicil.  But  here  the  effect  of 
the  oodidl  is  not  restrained  by  the  manner  in  which  it 
is  expressed,  and  therefore  it  must  be  t^en  to  give 
eflfect  to  the  will  in  respect  of  the  after-purchased  landa 
And  this  brings  it  to  the  ad  point,  viz.  that  the  lessors 
of  the  plaintiff  take  an  estate  for  life  in  the  premises 
under  the  devise  made  to  them  in  the  residuary  clause 
of  thewiD,  notwithstanding  the  subsequent  residuary 
dause  in  fovonr  of  the  testator's  wife.  The  first  residu* 
aiy  clause  uses  words  laige  enough  to  comprehend  the 
premises,  and  it  does  not  dispose  of  the  whole  estate^ 
but  of  Bsx  estate  tail  only,  for  such,  according  to  Co. 
IaL  27.  a.  and  to  what  Lord  H6U  laid  down  in  Fisher 
V.  Wi^  {/)$  is  the  remainder  to  the  children  of  c^  and 
JB.  Meredith  and  their  heirs  nude  and  female :  there  stiU 


(«)  7  res.  9S.  (h)  Tm.  Ah.  DcTiie,  Z  SS. 

(0  7  Fes. 499'  W  10  JE£«f/> a4S.  (0  %Bos.&PM5<^ 

if)  tU  JU%6so. 

remains 
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ranains  therefore  an  undisposed  of  reversion  in  fe^        i8t3* 

whicb,  according  to  Doe  v.  Weaiheriy  (a),  Goddrig^  y. 

Ifiri  DawnMre  (6),  and  Goodtiile  ▼.  Mies  (c),  will  past 

under  the  last  residuary  clause  to  the  wife;  and  this     **»•■■»•» 

constmction  wQl  give  effect  to  the  whde^  without  taking 

away  or  abridging  the  interest  given  by  the  former  re« 

siduary  clause  to  the  lessors  of  the  plaintiff. 

CmpbeUf  oontr^  argued,  thai  supposing  the  codicil 
lepublished  the  waU  so  as  to  make  it  operate  upon  the 
premises  in  question,  still  the  lessors  of  the  plaintiff  did 
not  take  any  interest  under  the  residuary  devise,  because 
it  was  a  devi&e  to  them  of  such  premises  only  as  were 
**  not  before  given  and  devised,"  whereas  the  premises 
in  c  icstion  would  be  included  in  the  former  devise  to 
the  Miie  for  life ;  and  although  a  reversion  would  still  be 
left,  and  in  Scott  v.  Alberty  {d)  and  Bidoutr.  Pam(e) 
it  was  held  that  under  a  residuary  devise  a  reversion 
would  pass^  those  decisions  turned  very  much  upon  the 
effect  given  to  the  word  estate*  But  upon  the  in* 
tention,  it  appears  that  the  testator  had  at  the  time  of 
his  will  only  an  equitable  interest  in  the  premises,  by 
virtue  of  the  articles  of  agreement ;  which  equitaUe  in- 
terest, it  is  submitted,  neither  passed  by  the  first  residu* 
ary  devise  to  the  wife,  nor  by  the  residuary  devise  to 
the  lessors  of  the  plaintiff,  but  the  wife  took  the  whole 
in  fee  under  the  last  residuary  devise  to  her.  An  equi* 
table  interest  may  be  devised,,  and  will  be  decreed  in 
equity  to  the  devisee ;  and  the  last  residuary  clause  usei 


H  iiiEctf,3is.        Q)  %S»s.  f^Pull^ao.        (c)  6  Jaf/,494^ 
(4  Cmv. JB^. 337*      (4  3^^48^ 
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i8i3.       apt  words  for  the  pasting  of  such  an  interest,  whick 
^     •  shews  that  the  testator  intended  it  should  pass  under 

^miut  chat  clause;  and  that  intention  is  farther  shewn  by  his 
giving  to  his  wife  his  personal  estate^  out  of  which  the 
price  of  the  after-purchased  lands  was  to  be  defrayed* 
Hie  Court  therefore  will  give  effect  to  suchintentioiH 
whatever  may  be  the  supposed  operation  of  the  codiciL 
But  as  to  the  republication,  it  is  not  by  any  means 
an  invariable  rule  that  every  codicil  to  a  will  has 
the  eflfect  of  making  the  will  speak  as  of  the  date  of  the 
codicil,  though  it  may  undoubtedly  have  that  effect  ao 
cording  to  the  intention  of  the  party  making  it;  but  it 
is  always  a  question  of  intention.  So  at  least  the 
Master  of  the  Rolls  is  reported  to  have  said  in  Pigatt 
V.  Waller^  and  that  the  old  rule  as  it  stood  before 
Acherley  Y*  Feman  W1IS  the  better.  And  in  most  of  the 
cases  where  the  old  rule  has  been  departed  from,  it  will 
be  found  that  there  was  some  peculiarity  to  lead  to  a 
different  rule  of  construction.  Thus  in  Potter  v.  Pot" 
ier{a)  the  testator  declared  that  he  did  republish;  in 
Barnes  v.  Crowe  the  words  of  the  original  devise  looked 
beyond  the  time  present,  viz.  **  that  he  might  die  seised 
or  possessed  of;"  and  on  that  the  Court  observed :  so  in 
Doe  V.  Davjf  (b)  the  testator  by  his  codicil  ratified  and 
confirmed  all  bequests  and  devises  contained  in  the  Will. 
But  in  Lady  Strathmore  v.  Bowes  (c),  where  the  inten- 
tion, as  it  was  collected  firom  the  codicil,  appeared  to  be 
different,  this  Court,  and  afterwards  the  Judges  on  error 
agreed,  that  it  was  not  a  republication  so  as  to  affect 
after-purchased  lands;  and  Holmes  y.  Cqghilly  siXidLdne 

W  1  r«.  437.        W  onif'  I j8.        w  ^  r.  A  48a. 
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T.  JVilkins  must  have  been  decided  otherwise,  if  the  nAe       1 8 1 3. 

bad  not  been  considered  as  a  rule  of  intentiiHi.     Here       — 

G000TITLB 
00  intention  k  manifested  by  the  codicil,  which  was        ogMna 

made  for  special  purposes  only,  .to  prefer  the  lessors  of 

the  plaintiff  as  to  the  after-purchased  lands  to  the  famUy 

of  the  Secretans,  who  were  preferred  to  them  in  a  former 

part  of  the  will;  yet  such  wiU  be  the  effect  of  holding 

the  codidl  a  rqmblication. 

Pidltr  in  reply,  said,  that  a  particular  intent  to  're>^ 
publish  need  not  appear ;  and  so  it  was  understood  by 
Lord  Hardwicke  in  Gibson  v.  Montfbri  {a) ;  though  Lord 
€amdgn  supposed  the  contrary  in  Ihe  Attomey^Qeneral 
Y.  Dammr^  (6) :  the  general  rule  according  to  Barnes  v. 
Oiolof  was,  that  a  codicil  attested  by  three  witnesses 
shall  be  a  repubUcation  of  the  will  drawing  down  the 
date  of  the  will  to  that  of  the  codicil ;  and  a  particular 
intent  to  the  contrary,  as  in  Barnes  y.  Bc/wes^  must  be 
Aewn  in  order  to  form  an  exception. 

Lord  £llenborou«h  C.  J.  The  question  in  this 
case  i%  whether  the  lessors  of  the  plaintiff  take  an 
immediate  l^al  estate;  for  if  not  immediate,  they 
would  have  no  ground  to  stand  on  in  a  court  of 
law.  That  is  the  first  question.  As  to  the  other 
qaestion,  what  the  effect  of  the  codicil  is,  that  has 
been  settled  in  a  series  of  cases,  beginning  with  Acker- 
ly  V.  Vernon  down  to  Barnes  v.  Crawe^  and,  lastly,  in 
ft  more  recent  case  of  PipM  v.  WaUer..    The  efl^ 

(#)  I  Fes.  49a,  3.  {h)  jML  571.  • 
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1813.        of  all  these  dedsiom  is   to    give  an  operation  to 
— —        tbe  codicil  per  se,  ahd  independently  of  any  intcn* 
^^^^wT*^*     tion,    so    as    to  bring  dewn  the  will  to  the  date 
MtniDiTu.    ^f  ^i^g  codicil,  making  the  will  speak  as  rf  that  date^ 
unless  indeed  a  contrary  intention  be  shewn,  in  which 
case  it  will  repel  that  eflcct.     Such  was   the  case 
oFBaooes  v.BameSj  where  the  codicil  devised  the  said 
lands;  which  word  said  was  considered  by  the  Judges 
as  controlling  the  effect  and  operation  of  the  codicil, 
Confining  it  to  those  lands  which  would  have  passed 
under  the  will,  as  it  originally  stood,  and  not  «tend» 
ing  the  will  to  all  the  lands  at  the  date  of  the  codiciL 
Subject  only  to  this  restriction,  arising  out  of  the  in« 
tention  implied  from  the  use  of  the  word  saidj  thai, 
there  the  testator  does  not  mean  to  pass  the  whole^  the 
general  efiect  of  a  codicil  is  to  make  the  will  cpeak  aa 
of  its  own  date.    Hiere  is  nothing  here  to  rq>el  that 
tflfect,  and  therefore  the  will  is  brought  down  to  a 
period  subsequent  to  the  purchase,  and  it  contains  ex* 
^    pressions  competent  to  pass  the  after*purchased  lands. 
The  codicil  draws  the  will  down  to  its  own  date  in 
the  very  terms  of  the  will,  and  makes  it  operate  as 
if  it  had  been  then  executed  in  those  terms.    Then 
fhe  only  question  is,  under  the  will,  whether  the  lessors 
pf  the  plaintiff  take  an  actual  estate;  and  it  appears 
that  they  do  take  a  life-estate^  subsisting  at  the  time 
of  action  brought;  and  there  is  no  rule  of  law  which 
stands  in  their  way. 

Ls  Blanc  J.  The  principal  question  is,  whether 
|he  second  codicil  brings  down  the  will  to  the  date  of 
die  QodiciL    I  take  it  to  be  a  settled  rule,  since  Acher- 

tej, 
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Iqy.Venwnj  and  the  other  case^  that  it  is  not  ne*        1813* 

cessaiy  tbat  Aere  shduld  be  an  actual  republication  of        ^Ttitl 

the  wilL  by  its  beinir  before  the  testator  at  the  time.         H^^ 

and  by  his  declaring  that  he  means  tq  republish  it; 

bot  that  if  the  codicil  be  properly  executed,  it  shall  ba 

tiken  to  operate  as  a  republication  of  the  will,  so  as  to 

make  the  will  speak  as  of  the  latter  date.    Now  this 

codidlis  stated  to  be  '^  a  codicil  to  be  taken  as  part  of 

the  will,''  and  there  is  no  question  made  as  to  what 

«d]!  the  testator  referred  to,  for  he  does  not  vp^pear  to 

have  made  any  other  will ;  and  he  concludes  the  codicil 

thus:  <<  In  witness  whereof  I  have  to  this  my  codicil^  . 

whidi  I  desire  may  be  taken  as  part  of  my  will,  set  my 

hand,"  &c.    By  this  codicil  he  makes  a  difierent  dis* 

position  of  part  of  his  property ;  the  codicil,  there* 

fbre,  brings  down  the  will  to  its  own  date,  mddng  the 

will  to  qpeak  as  of  that  date,  and  to  pass  lands  which 

the  testator  had  not  at  the  date  of  the  will,  and  whichy  - 

bat  ht  the  operation  of  the  codicil,  it  would  not  ha)?e. 

pitted.    It  is  now,  therdbre,  the  same  thing  as  if  thA . 

tettator  had  had  a  legal  estate  in  this  property  at  the 

date  of  his  will,  and  if  he  had  had,  a  life-estate  would  ■ 

have  passed  to  his  wife  under  the  first  residuary  clause' 

of  the  will,  by  which  he  gives  to  his  wife  an  estate  for 

the  term  of  her  natural  life*    Then  comes  the  subse*. 

^leDt  residuary  clause,  by  which  he  ^ves  all  other  hii 

freehold,  leasehold,  and  copyhold  property,  not  before 

derised,  to  the  lessors  of  the  plaintiff  for  their  lives.  * 

The  wife  having  died,  that  estate  comes  into  pos* 

senioD,  aad  they  are  entitled  to  maintain  this  ejects 

ttSDt. 

Batlet 
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1813.         •  Bayley  J.    I  am  entirely  of  the  aome  opinion.    It 
'■  is  an  estid>liiihed  rule  that  a  codicil  execated  to  pan 

^tffiuf  f eal  estate  is  prima  lacie  a  republication  of  the  wiU  so 
MSM0ITB.  ^  ^  pjjg^  after-purchased  lands.  The  rule  is  so  ^ere 
the  codicil  relates  to  personal  estate  only  (a),  and 
therefore  more  especially  when  it  relates,  to  the 'passing 
of  real  estate ;  but  taking  it  as  a  general  prc^Hmt-ion,  it 
may  be  stated  prima  facie  to  amount  to  a  republication 
of  the  will.  Upon  the  other  point  it  has  been  endea* 
voured  to  put  such  a  construction  on  this  will,  as  not 
to  give  an  estate  for  lifb  in  the  premises  to  the  wife 
under  the  first  clause,  nor  to  the  lessors  of  the  plain- 
tiff under  the  second  clause,  but  only  an  equitable 
estate  in  fee  to  the  wife  under  the  third.  I  do  not 
think,  however,  that  that  would  be  a  right  construc- 
tion, in  any  view  of  the  case,  because,  supposing  we 
hfid  the  power  to  look  to  the  passing  of  equitaUe 
estates,  it  seems  to  me  that  the  wcxrds  of  the  residuary 
clause,  which  gives  *<  all  other  his  freehold,  copyhold. 
Mid  leaadiold  messuages,  &c  whatsoever  and  whtoeso* 
ever,  8tc.,  would  have  been  sufficiently  comprehensive 
to  pass  the  equitable  interest  which  the  testator  had  at 
the  time  of  his  wilL  The  whole  of  his  will,  as  it  seems 
t0  me^  is  perfectly  consistent  First,  the  testator  givtt 
an  estate  to  his  wife  for  Ufe,  with  remainder  as  to  part 
in  taO,  which  left  a  remainder  in  fee  undisposed  <^. 
Under  the  second  clause  he  creates  other  hfe  estates,  and 
states  tail,  still  without  exhausting  the  fee;  and  then« 
under  the  third  clause,  he  disposes  of  the  fee.  It  haa 
ben  contended  that  the  personal  property  being  given 
to  the  wife,  it  must  have  bee^  the  intention  of  the  tm^ 

tator 
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tator  that  she  shoald  :take  the  estate  meant  to  be  pur*         1813. 
chased  out  of  it;  but  the  answer  is,  that  he  only  gives     ^ 
the  residue  of  the  personalty;  when,  therefore^   the         agaimt 
testator  gave  to  his  wife  his  personalty,  he  intended 
that  it  should  pass,    subject  to  the   charge  of  the 
purchase,        ^ 

DiOiFiER  J.     I  am  of  the  same  opinion*     1  think 
this  the  same  as '  if  the  testator  had  had  the  will  under 
his  contemplation,  and  actually  before  him,  at  the  time 
of  execating.the  codicil ;  for  the  first  and  last  sentences 
of  Uie  codicil  expressly  refer  to  the  will.     A  long  series 
of  decisions,  from  4chefUy  v.  Vernon  down  to  the  late  ' 
case  before  the  Master  of  the  Rolls,  has  established  the 
law  upon  this  point.     As  to  the  other  point,  it  must 
be  contended  that  the  effect  of  the  last  residuary  clause 
s  to  ea^cept  this  particular  estate  out  <^  the  operation 
of  the  two  former  clauses,  in  order  to  give  a  fee  to  the 
wife;  but  before  we  give  such  an  effect  to  it  we  ought 
'  to  see  a  clear  and  manifest  intention.     Here  the  gene- 
ral intention  seems  to  have  been  that  all  the  real  estate 
should  go  together.     Under  the  first  residuary  clause 
it  is  given  to  the  wife  for  life;  but  the  whole  fee  not 
being  exhausted,  there  was  son^ething  for  the  second, 
and  in  the  same  manner  for  the  last  residuary  clauses 
to  operate  on.    But  the  argument  is,  that  if  the  testa- 
tor had  died  the  day  after  making  his  will,  this  estate 
oould  not  have  passed  in  that  manner;  and  as  the 
fiind  out  of  which  it  was  ^to  be  acquired  was  to  be^ 
taken  out  of  the  personal  estate  and  the  personal 
estate  is  given  to  the  wife,  therefore  this  estate  shall- 
also  go  to  the  wife:  to  which  the  answer  has  been  given 
by  my  Brother  Btgfkyg  that  he  has  givett  his  per- 
Vol.  II.  C  sonalty 
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sonalty  subject  to  these  charges.  After  those  charges 
are  satisfied,  by  payment  out  c^  the  personal  estate, 
then  comes  the  codicil,  the  operation  of  which  is  to 
dispose  of  the  purchase  as  a  part  of  the  real  property^ 
which  is  not  to  be  separated  from  the  rest  by  an  inten- 
tion which  at  best  is  very  doubtfiiL  In  my  view  of  the 
case,  therefore^  the  lessors  of  the  phiintiff  iare  entitled 
to  the  judgment  of  the  Court 

Judgment  for  the  Plaintiff 


Nov.  6th. 


KiRBY  and  Others    against    The  Duke  of 
Marlborough  and  Another.  («) 


A  bond  entered  p\EBT  on  bond  for  6000/.,  dated  the  i  ith  of  March 

A^ti^^h^pUiii.  181 1.      The  defendant,   Cobutt?,   pleaded  bank- 

li^to  ca'f^'fon  ruptcy,  and  the  plaintiffs  entered  a  nolle  prosequi  as 

dL'ntdV°?he  to  him.     The  Duke  of  Marlborough  let  judgment  go 


payment  of  all 
SDch  sums  not 
exceed!  ne 
3000/.  which 
shoald  at  any 
time  theteafier 


by  default.  Whereupon  the  plaintiffs  set  forth  the 
condition  of  the  bond,  reciting  that  Coburn  having 
occasion  for  divere  sums  of  money,  not  exceeding  in 
£"adlS"by  the  whole  the  sum  of  3000/.,  had  applied  to  the 
h^not*.^contu''  jOaiutiffs  to  advance  the  same  at  such  times  and  in 
nmng  guarantie  ^^^^  ^.^  ^^  proportions  as  he  might  require,  which 
3000/.  for  ad-  ^w  had  agreed  to  advance  on  the  Duke's  entering 
rnpfmTtat*'  into  the  said  obligation  jointly  with  Coburtiy  (to  which 
A^n^^"^'  the  Duke,  at  the  request  of  Cfafium,  had  consented,  to 
ihTtStnt^      enable  him  (Cobum)  to  carry  on  the  trade  in  which  he 

2000I.    P*y"  ,,    ^  ^    Dlaintiffi  on  the  account  of  A,  may  be  applied  by  them  in 

incnts  made  f  «?rf';^^^^  jt.  before  the  execytion  if  the  bond,  and  A  can- 

liqmd.tion  of  a  ^^'^"f^"*^^^^^^^^^  of  his  liability  on  the  bond,  although 

Tthe  t\lTf  w^^^^^^^^^^^  ri-t'«-'  ^'  -^  «^-  ^-  -^-  ^*^  *"^  ^"-"^  "" 

ihcn  ciikttng  agaimt  4* 

(tf )  This  caie  wa«  argued  at  Stfjtmti*-lm, 
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WBBengagedy  and  to  prevent  the  inconvenience  thai 
be  would  be  put  to  if  the  advance  were  not  made) ; 
it  was  dierefore  conditioned  for  the  payment  by  Cobum 
and' the  Duke  or  either  of  them,  their  or  either  of 
their  heirs,  executors,  or  administrators,  unto  the  plain- 
tifi,  their  executors,  administrators,  or  assigns,  of  all 
such  sum  or  sums  of  money,  not  exceeding  the  sum  of 
30002.)  with  lawfiil  interest,  which  should  or  might  at 
an;,  doe  or  times  thereafter  be  advanced  and  lent  by 
theplauitifis  to  Coburth  or  paid  to  his  use  by  his  order 
im1  direction.     The  plaintii&  then  suggested,  under 
the  statute,  the  following  breaches,  viz.  That  at  divers 
tunes  after  the  making  of  the  condition,  and  before  the 
isBiiiDg  the  writ,  they  did  advance  and  lend  to  Cobum^ 
and  did  pay  to  his  use,  divers  sums  of  money,  amount- 
ing, for  money  lent  and  advanced,  and  for  money  paid 
to  his  use  respectively,  to  the  sum  of  2500/.,  and  that 
the  interest  upon  and  in  respect  of  such  sum  amounted 
to  the  sum  of  250/.,  but  that  the  defendants  had  not^ 
nor  had  either  of  them  paid  the  same  to  the  plaintiffi^ 
Whereupon  a  writ  of  inquiry  was  awarded,  and  came 
on  at  the  last  Zjeni  assizes  for  the  county  of  Oxford^ 
iriien  a  verdict  was  taken  for  2288/.  5s,  lei,  and  interest 
to  the  date  of  the  final  judgment,  subject  to  the  opinion 
of  the  Court  on  the  following  case : 

The  case  stated  theconditionof  the  bond  as  above,  and 
that  the  plainttffi,  at  the  trial,  put  in  an  acoount  with 
Cdbwm^  the  items  of  which^  with  their  respective  dates, 
Wete  admitted  by  the  Duke  to  be  correct,  and  which 
aoooont  was  an  account  current  of  monies  paid  and  re^ 
ceived  by  them  to  the  credit  of  Cobum  from  the  lat  of 
FAruanf  i8ti  to  the  i$ih  iji February  18x3.  Some  of 
the  payments  on  the  credit  side  were  made  to  them 
C  2  specifif- 


1813. 


Kianr 

agninst 

The  Duke  of 

Makl- 

BOHUUQEf. 
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1 8 13.        specifically  on  account  of  the  bond.    The  only  qaeitioit 


KXUBT 


between  the  partiet  was  the  amount  of  the  balance  due 
mj^st  firom  the  Duke  to  the  plaintifi  on  the  above  aoooont. 
Makl-  ^  The  plaintiflB  daimed  a  balanoe  of  2288A  5^.  id^  with 
■MODCB*  iQierest  to  the  date  of  the  final  judgment,  conteodingf 
1st,  that  the  object  of  the  bond  was  to  secure  such 
balance  as  might  be  due  firom  Ccbum  to  them,  not  ex* 
ceedmg  3000/.;  and,  idly,  supposing  the  bond  not  to 
extend  to  any  stuns  advanced  to  Cobum  after  the  first 
300o2i  immediately  following  the  execution  of  the  bond, 
yet  that  they  (the  plainti£b)  were  at  liberty  to  apply  all 
payments  made  on  CoburrC^  account,  and  not  apedr 
fieally  appropriated,  in  liquidation  of  the  debt  due  to 
them  from  Cobum  prior  to  the  execution  of  the  bond, 
jmd  also  of  any  debt  which  might  be  due  fitom  Cebmti 
to  them  independently  of  the  bond. 

On  the  other  hand,  the  Duke  insisted,  ist,  that  the 
condition  of  the  bond  did  not  extend  to  any  sum  ad- 
vanced by  the  plaintiflEs  to  Cobrnn  before  the  exeeution 
of  the  bond ;  2dly,  that  the  bond  was  a  security  only 
Ibr  the  first  sums  advanced  to  the  extent  of  goooi,  and 
,  not  a  continuing  gnarantie  after  money  to  the  extent 

of  30002.  had  been  once  advsneed ;  3dly,  Ihal  how- 
ever the  matter  might  be  as  between  the  plaiatiflb  and 
Ccbum^  yet  as  between  the  plaintifis  and  the,  Duke, 
the  latter  had  a  right  to  have  the  sums  of  money  paid 
by  Cobum  to  the  plaintifis  after  the  execution  of  Uie 
bond  applied  in  his  (the  Duke's)  exoneration  to  the 
liquidation  of  the  advances  made  on  the  bond,  apd. 
that  the  plaintifib  could  not,  as  against  hios,  apply 
such  sums  of  money  to  the  payment  of  any  debt  an« 
lecedently  due  firom  Cobum.  Upon  these  prindplea  the 
hakmce  due  firom-  the  Duka  would  be  1340^  rij;  6d^ 

takmg 
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uddBg  up  the  aoocmnt  of  the  plabtifi  firora  the  date 
of  the  bond,  and  making  a  stop  therein  at  the  time 
when  the  first  3000/.  were  advanced,  and  applying  all 
the  sums  received  by  the  plaintifi  since  the 'execution 
of  the  bond  to  the  satisfaction  of  the  bond.  The 
qoestioD  for  the  opiiion  of  the  CSourt  is,  what  balance, 
under  die  drcumstances,  the  plaintiflGs  are  entitled  to 
recover. 


1813. 


Rixar 

against 

The  Duko  of 

Marl- 

BORa.HO«« 


Bosa$fpiet^  in  snpiport  of  the  first  point  made  for  the 
piamtifll^  contended  that  the  Court  would  look  to  the 
intention  of  the  parties,  in  order  to  put  a  constructioii 
on  the  condition,  and  he  cited  Metcal^  r.  Bruin  (a),  to 
shew  that  the  apparent  intention  is  to  be  regarded ;  and 
tbertfore^  in  that  case^  a  bond  conditic4ld  for  the 
sendee  of  a  derk  to  the  Globe  Insurance  Company 
was  held  good,  though  the  Company  was  not  incor- 
porsted  at  the  date  of  the  bond.  He  said  that  here 
the  intention  was  to  benefit  Cobum  in  his  trade,  by  the 
ttivance  of  a  sum  not  exceeding  3000/.,  to  which  ex- 
tent the  defendant  was  to  remain  liable  on  the  boijd, 
without  reference  to  the  time  when,  or  the  mapner  in 
iriiich  the  advances-  were  made,  the  only  restricdon 
bang  die  amount.  On  the  second  point  he  relied  on 
Goidard  v.  Cox  ip\  and  Bloss  v.  Cuttings  there  cited ; 
md  in  HuUMnun  v.  BM  (c).  MansfiM  C.  J.  said 
^  Where  a  person  pays  money,  not  specifying  on  what 
account  it  is  paid,  it  is  in  the  power  of  the  person  who 
receives  it  td  q[)piy  it  to  whatever  account  he  pleases;*' 
sod  the  same  doctrine  is  laid  down  in  Dawson  v. 


[a)  1%  B^,  400. 


{h)  %Str,  1 1 94. 


C3 


W.  E.  Taun* 


BORCUCB 
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.1813.  n\  E.  Taunton^  contra,    admitted    the   rule    that 

r  where  money  is  paid  generally  on  account  the  receiver 

ofahst  has  a  right  to  appropriate  it;  but  he  urged  that  here 
Marl-  the  rulc  did  not  apply,  because  the  defendant,  being 
merely  a  surety  for  Cobui;tj,  should  hav(s  been  apprized 
by  the  plaintiffs  at  the  time  when  he  executed  the 
bond,  that  there  were  debts  then  outstanding  against  Co- 
bum;  otherwise  in  the  absence  of  such  notice  he  had  a 
right  to  presume  that  the  account  was  then  dear  between 
ihem;  therefore  the  plaintiffs,  not  having  given  any 
notice,  shall  not  be  at  liberty  to  appropriate  the  pay- 
ments towards  the  liquidation  of  any  debts  which 
subsisted  before  the  execution  of  the  bond.  And  he 
cited  Neamarch  v.  Clay  (a)  as  an  Instance  where  the 
rule  now  aantended  for  was  held  not  to  apply«  And 
if  it  should  be  held  otherwise  in  this  case,  he  said  that 
.the  defendant  would  be  liable  for  advances  made  before 
the  date  of  the  bond,  though  the  condition  only  went 
to  future  advances,  which  would  be  manifestly  against 
the  intention  of  the  parties. 

Lord  Ellenborough  C.  J.  Both  sides  contend  for 
too  muchb  1'his  is  a  bond  given  by  the  surety  as  an 
indemnity  for  advances  to  a  definite  amount;  it  is  the 
same  as  if  the  surety  had  expressed  that  the  bankers 
might  lend  to  the  amount  of  3000/.;  and  when  an 
advance  was  made  to  that  amount  the  guarantie  became 
functus  officio,  and  was  not  a  continuing  guarantie. 
On  the  otlier  point,  the  defendant  should  have  in- 
quired at  the  time  when  he  executed  the  bond  wbe> 
ther  the  account  stood  dear:  it  is  not  a  matter  for 
presumption. 

(a)  14  Sast,  ^ZO' 

16  The 
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Tie  Court  determined  that  the  balance  which  the 
plaintiff  wefe  entitled  to  recover  waa  1870/.  2^.  id.f 

.  ,    .  RlKBT 

with  interest.  ttgainst 

ThaDukcof 
Marl- 

ttlROUOU. 


BoviLL  and  Another  against  John  Wood  the  ^f"^^^j 
Elder,  and  John  Wood  the  Younger,  (a) 


th. 


Assumpsit  on  an   attorney's  bill.      Plea,   that  Joint contnc- 

,  •  T      .    .     1         .t  rtw  tors  must  be  aII 

the  promises  were  made  jomtly  with  one  J/iomas  sued,  although 

Dodgsan,  who  is  still  living.    Replication,  that  Thomas  bankrupt  and 

bodgsan  had,  before  the  commencement  of  the  action;  ccrdh"^1?*^^^ 

become  bankrupt,  and  obtained  his  certificate.     De-  '^  T*'^  ^^^^  ^^'* 

*■  others  may* 

miirrer.    Joinder.  plod  in  ibatc- 


menL 


Scarlett  argued,  in  support  of  the  demurrer,  that  as  all 
the  contracting  parties  were  equally  liable  upon  their  con- 
tract in  the  first  instance,  they  should  all  have  been  joined, 
notwithstanding  the  bankruptcy  of  one  of  them ;  and  he 
said  that  no  case  had  decided  that  because  one  of 
several  joint  contractors  had  obtained  his  certificate  a 
plaintiff  was  at  liberty  to  omit  him  and  sue  the  rest. 
The  certificate  may  indeed  fiimish  the  party  who  has 
obtained  it  with  a  good  defence,  if  he  choose  to  insist 
on  it;  but  it  does  not  therefore  follow  that  the  plain- 
tiff may  proceed  against  the  others  separately  in  the 
first  instance,  without  ascertaining  whether  he  will  or 
mil  not  avail  himself  of  it,  which  is  uncertain  at  the 
time  of  action  brought.  He  then  cited  Sheppard  v. 
Baillie(b\  and  48  Edw.  III.  fo.  16.6.,  where  to  a  writ 
of  fonnedon  the  tenant  pleaded  joint-tenancy  with  one 

{a)  This  case  was  argued  at  Serjeants* -Im,  (3)  6  T.  A  $%7» 

C  4  Jleyfh 
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1813         JUyn:  the  denmndant  rqdied  tbat  JUyn  was  his  vil* 
lain,  and  on  demurro-  the  replication  was  holden  ill. 


irmMSi 


AbbMj  contra,  maintained  that  the  effect  of  the 
certificate  was  to  discharge  the  individual,  leaving  the 
other  joint  contractors  with  him  liable ;  the  plaintift, 
therefore,  ought  to  be  permitted  to  bring  their  action 
against  those  who  alcme  were  liable;  otherwise  this 
consequence  would  necessarily  follow,  that  they  must 
sue  all  with  a  certainty  of  incurring  the  expenoes  of  a 
nolle  prosequi  as  to  one.  If  they  had  declared  accord- 
ing to  the  fiMSt,  that  the  two  defendants  with  Dodgso$^ 
who  had  since  become  bankrupt  and  obtained  his  cer- 
tificate^ undertook  and  promised,  they  would  have 
given  the  answer  to  their  own  declaration ;  and  for  the 
same  reason  the  defendants'  plea  is  bad ;  because  ^very 
plea  in  abatement  ought  to  give  the  plaintiff  a  better 
writ,  without  which  it  cannot  be  sustained;  but  this 
plea  only  aUq;es  that  the  plaintiffs  ought  to  have 
joined  Dodgson^  and  the  replication  shews  that  the  law 
has  discharged  Dodgson.  If  he  had  been  arrested  for 
this  debt,  tCe  Court  would  have  discharged  him  upon 
motion.  Neither  can  it  be  said  that  he  ought  to  be 
joined  because  the  other  partners  may  have  contribution 
against  him,  for  the  law  will  disdiai^  him  also  firom 
contribution ;  and  there  is  no  doubt,  because  it  is  ad- 
mitted by  the  pleadings,  that  the  certificate  is  bon& 
fide,  and  therefore  cannot  now  be  controverted;  if  that 
had  been  intended,  it  was  matter  of  pleading. 

Lord  Ellekborouoh  C.  J.  The  defendants  have  m 
right  to  require  that  their  co-debtor  should  be  joined 
with  them,  and  the  plaintiffi  cannot  so  shape  their  case 

II  as 
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as  to  strip  them  of  that  rig^t,  or  of  the  benefit,  what-  1813.  . 

erer  that  may  be,  of  having  his  diadiarge  stated  on  *^— * 

o  BOVILL 

the  record.    The  plaintiffi  are  not  at  liber^  to  anti*  ^ahut 


dpate  in  the  first  instance  what  may  ukimately  per- 
haps be  a  discharge.  The  practice  has  ever  been  to 
join  all  the  contracting  parties  on  the  record,  and 
there  is  this  advantage  attending  the  practice;  that  it 
gives  theparty  who  is  joined  notice  at  the  tim^  and  also 
enaUes  him  at  any  fiiture  time  to  plead  judgment  re- 
cx>Tered  on  the  joint  dd)t  without  the  help  of  any  aver- 
ment; and  it  likewise  advances  the  other  defendants 
one  stqi  in  the.proof  neeeasary  in  an  action  by  them 
for  contributioii^  Where  a  practice  has  existed^  it  is 
c(»venient  to  adhere  to  it  because  it  is  the  practice, 
e?en  tfaoagfa  no^ reason  can. be  assigned  for  it ;  but  here 
it  appaars'to  be  beneficial ;  and  if  any  possible  advan- 
tage can  be  stated,  we  ought  more  especially  to  uphold 
the  ancient  practice. 

Le  Blanc  J.  There  is  no  instance  of  such  a  prac* . 
tice  as  this.  Where  one  of  several  joint  contractors 
dies,  the  party  suing  always  declares  on  a  contract 
with  the  deceased  &nd  the  survivors,  and  not  with  the 
sarrivors  alone:  here,  firom  this  mode  of  declaring 
an  objection  is  raised  that  the  party  has  declared  on  a 
separate  contract,  and  admitted  a  joint  one. 

BayletJ.  There  is  no  doubt  but  that  the  action 
ought  to  be  brought  against  Dodgson  jointly  with  the 
other  defendants;  he  was  not  discharged  absolutely, 
bat^wly  in  such  way  as  the  l^slature  has  prescribed; 
and  he  was  not  bound  to  take  the  benefit  of  it,  quivis 
(ennnciare  potest  JHri  pro  se  introducto.     Here  a 

material 
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1813.  material  incdnveinence  might  result  from  omitting 
Dodgson  in  this  suit,  for  an  action  might  be*  brought 
by  the  other  defendants  for  contribution ;  I  do  not  say 
whethca-  maintainable  or  not,  but  if  it  were  broi^ht  it 
would  throw  on  them  a  difficulty  which  they  would  not 
have,  if  Dodgson  had  been  put  to  plead  his  bankruptcy 
in  this  suit,  for  then  he  would  admit  that  he  was  a  joint 
contractor,  and  the  other  defendants  would  have  no- 
thing to  do  but  produce  the  record;  but  if  he  be 
not  joined  that  will  not  appear  unless  it  be  proved 
by  other  means.  It  is  said  that  no  action  for 
contribution  can  be  maintained ;  but  the  other  part- 
ners have  a  right  to  litigate  the  validity  of  the 
certificate. 

Dampier  J.  I  do  not  recollect  that  a  declaration 
in  this  form  has  ever  been  upheld  in  a  case  like  the 
present  The  ruling  case  on  this  subject  is  Noke  v. 
Jngham  (a). 

Judgment  for  the  Defendants. 

{a)  I  mif.  R.Z^. 
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Mellish  and  Another  against  Andrews,  (a)  saturiijy  . 

iV#T'.  6th* 

ASSUMPSIT  on.  a  policy  of  assurance  on  goods  Policy  of  t*- 

particalarly  d^scnbed  m  the  memorandum,  to  be  goods  at  md 

thereafter  valued,  "  at  and  from  London  to  the  shifts  dds^  the  ship's  di/.^ 

ckargingport  or  ports  in  the  Baltic,  with  liberty  to  touch  '^or7J\i!tht  "" 

at  ttftt/port  or  ports  for  orders  or  any  other  purpose"  with  f^^^*\\  "^J^^l  ^^" 

leare  to  carry,  use,  and  exchange  simulated  papers,  4*.  ^^J'  ^^  "^  f'^^^' 

warranted  free  from  capture  and  seizure  in  the  ship's  any§tbertwr^ 

port  or  ports  of  discharge,  and  it  should  be  lawfiil  to  touch  and 

proceed  and  sail  to  and  touch  and  stay  at  any  ports  or  Jwrt/or^piac.-s 

places  whatsoever  and  wheresoever,  and  to  load  and  whrrt^ver*:"** 

unload  goods  particidarly  in  Sweden^    without  being  Held  ihat  the 

deemed  a  deviation,   at  a  premium  of  12  guineas  per  touched  at  c. 

,  ,  for  orders  and 

cent.    Loss  by  seizure,  capture,  and  detention  by  per-  gone  on  to  »., 

sons  unknown.      At    the  trial    before    Lord  Ellen^  port**for  faiThcr 

hmushC.3.,  at  the  London  sittings  in  last  Easter  ^/^"r  relived 

term,  a  special  verdict  was  found,  which  stated  in  sub-  r*"***"  *?  *•» 

^  ^  _  ^  hecause  it  was 

Stance  that  the  insurance  was  on  certain  specified  quan-  uns<ife  to  land 

titles  of  coffee  and  indigo ;  that  the  ship  with  the  co£fee  to  c.>  and  wait 

and  indigo  on  board,  in  August  18 10,  sailed  from  Lon-  m[gh^t  »n'ro. 

rfonupon  the  voyage  insured;  and  on  the  30th  of  Oc-  J," tVeWig "*'**"' 

tober  arrived  off  Carlshamn  in  Sweden,  and  that  the  gu«J;yof  a 

deviation;  it 

ship  went  to  the  port  of  Carlshamn  to  obtain  orders  being  found 

and  directions  from  tiie  agents  of  the  person  interested  to  5.  for  orders 

in  die  coffee  and  indigo,   as  to  her  farther  course  and  ^tlon  ofli^r 

progress  in  the  voyage;  that  on  the   ist  of  November  retmned*to*^c. 

the  captain  received  orders  from  the  airents  to  proceed  *®  o\>\,z\tk  orders 

*^  •  -^  r  as  to  the  farther 

la  the  farther  prosecution  of  the  .voyage  to  Sminemunde^  progress  of  the 

'  ▼oyage,  and  n« 

fraud  being 

(rt;  This  case  w.»s  argued  at  ^nj<ints*'Inn.  found. 

which 
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1 8 1 3«  which  WIS  a  port  belonging  to  Prvssia^  situsted  higher 
"""""^  m>  in  the  BaUie  than  QtrlshamHy  and  there  to  receive 
4igahist  soch  ofders  and  directions  as  to  her  farther  coui«e  and 
progress  in  the  voyage  as  the  agent  <^  the  persGn  in- 
terested in  the  coffee  and  indigo  should  give  to  the 
captain:  that  the  ship,  on  the  same  day  did,  in  pur- 
suance of  SQch  orders,  set  saO  from  Carishamh  in  the 
farther  prosecution  of  the  voyage  insured,  and  on  the 
8th  of  Nooimber  arrived  off  Smnemunde^  jmd  waited 
at  a  distance  from  that  port  for  orders  and  direc-' 
tions  from  the  agent  as  to  her  further  course  and  pro- 
gress in  the  voyage ;  and  that  on  the  loth  of  Ntwefnber, 
ut  Swinenurndtf  the  captain  received  orders  fn>m  the 
agent,  because  it  was  unsafe  to  effect  any  landing 
there,  to  return  directly  to  Carbhamn^  and  there  again 
to  wait  fer  orders  from  the  agents  as  to  the  farther 
course  and  progress  of  the  ship  in  the  voyage;  and  that 
the  ship  with  the  coffee  and  indigo  on  board  did,  on 
that  day,  in  pursuance  of  those  orders,  set  sail  from 
Sminemundej  and  on  the  15th  arrived  off  CarlsAamn  i 
and  that  the  captain  returned  to  Carlskamn  to  obtain 
orders  and  directions  from  the  agents,  as  to  the  farther 
progress  of  the  ship  in  the  voyage,  not  having  at  that 
time  any  spedfic  pott  of  discharge  for  the  coffee  and 
indigo  in  view,  but  meaning  to  abide  tfuch  farther 
orders  and  directions  at  Carlskamn  as  he  should  there 
receive  from  the  agents  as  to  such  port  of  disdiargej 
and  that  on  her  arrival  at  Carlskamn  the  ship  having 
sustained  considerable  damage  in  the  course  c^  her 
voyage,  and  being  then  greatly  in  want  of  repair,  was 
througli  the  violence  of  the  Wind  and  weather,  and  fer 
her  safety  and  preservation  and  that  of  the  cargo^ 
obliged  to  go  into  port  there^  and  to  procure  such  re- 
pairs 
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pairs  as  were  then,  wanted ;  and  that  afterwardsi  on  the        18x3* 
6di  of  December^  before  the  diip  could  prociure  such       -^— 
repaiisas  were  necessary,  and  while  she  was  lying  in  the        t^untt 
port  ef  GarbAtfuifi  for  repairiy  her  papers  were  seised  and     ^^^^^^^ 
canied  away  by  order  of  the  peraonaexercising  the^powars 
of  govenument  in  the  port  of  CarMam%  and  she  was        ' 
thereby  prevented  from  pursuing  her  voyage ;  and  thai 
afterwaidsi  on  the  xstof  Mmf  181 1,  while  the  ship's 
pq^erswere  so  detained,  the  coflEbe  and  indigo  were 
by  force  and  violence  seized,  carried  away,  and  con- 
fiscated by  the  poraona  exerciiing  the  poweva  of  govern- 
XDfint  in  the  port  of  Carlskamnf  and  thereby  the  oofibe 
sad  indigo  bequne  and  were  wholly  lost  to  the  pro- 
prietor thereo£ 

PidkTf  for  the  plaintiffi,  atated  the  queation.  iih 
tended  to  be  raiaed  by  the^  defendant  on  this  special 
verdiot  to  be,  whether  on  the  construction  of  thia  po* 
liqr,  it  bong  found  by  the  jury  that  the  aaaured  were 
in  the  bona  fide  proaecutbn  of  the  voyage,  they  were 
St  liberty  to  go  back  to  Carbhimn  a  aeoond  time  for 
ooders  ?  He  contended  that  they  were ;  that  they  might 
retrace  their  atqM  and  aeek  a  port  in  an  inyerae  order ; 
and  ftf  that  he  refenred  to  the  terma  of  the  p<dicy,  which 
be  said  were  as,  large  aa  posaible  to  indicate  an  intention 
of  leaving  to  the  aaaured  a  discretion  to  act  according 
as  dicomstanoea  should  require.  The  policy  specifiea 
90  port  of  destination,  itis  only  to  the  ahip'a  ^scharg-* 
ingport;  and  this  ia  accounted  for  by  the  state  of  the 
Baltic  t^e  at  that  tim^  which  rendered  it  impossible 
toaiBocrt^  beforehand. a  port  of  safety.  The  language 
therefore  of  the  policy  was  adapted  to  the  ahifting 
condition  of  the  J^oAic  commerce,*  and  did  not  limit 

the 
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1813.        the  anured  to  any  particular  port     And  as  they  had 
*""'"'        an  ultimate  port  to  seek,  they  had  also  liber^  ^'  to 
ogaitut        touch  at  any  ports  for  orders  or  any  other  purpose" 
without  restriction  as  to  the  particular  course  or  order 
of  touching  at  such  ports.     This  indeed  is  denied  by 
the  defendant^  and  upon  this  the  question  turns ;  it  is 
adniitted  that  the  assured  might  seek  a  port  of  dis-* 
dbarge  any  where  within  the  Baltic^  but  it  is  denied 
that  they  were  at  liberty  to  touch  at  ports  in  any  othev 
dian  a  progressive  order^  and  that  having  once  touched 
at  a  port  they  could  return  thither.     But  it  i^  obyious 
that  such  restriction  might  defeat  the  whole  object  foit 
fiHtiiqh  the  liberty  was  given^  and  indeed  the  voyage 
itself;  for,  suppose  the  ship  in  the  first  instance  ha4 
gone  to  the  most  distant  port  in  tlie  BaUic  for  orders, 
and  been  firustrated  in  her  expectations,  there ;  accord- 
ing to  the  argument  of  the  defendant  the  liberty  would 
be  extinct,  because  every  port  at  which  she  could  after- 
wards touch  for  orders  would  lie  in  a  retrograde  course  1 
and  if  she  could  not  touch  for  orders  neither  is  it  pos^ 
Bible  to  conceive  how  she  could  ever  r?ach  a  port  of 
discharge.     It  therefore  seems  an  answer  to  such  an 
argument  to  say  that  the  policy  contains  no  such  ex-^ 
press  restrictioDf  and  that  to  imply  one  would  be  con- 
traiy  to  the  i^parent  intention  of  the  parties.    As  to 
the  cases  cSBeatson  v.  Htrworth  (a),  and  Clason  v.  Sinif 
wands  (6),  wh^re  the  Court  restrained  the  assured  to  a 
particular  course;  in  both  those  cases  the  voyage  in- 
tend^ and  the  terminus  ad  quern  were  described  ia 
the  policy;  and  it  was  observed  as  a  groimd  of  dedh- 
sion  in  the  former  case,  that  th^  parties,  by  inserting 

W  6  r.R.  531.  (*)  ,Citcd  hj  Ltmrttce  J.  6  T J?.  533. 

the 
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the  names  of  the  places  contrary  to  the  natural  order  in        1813. 
which  their  lay  in  the  ship's  course,  shewed  it  to  be       — -* 
their  intendon  to  Tary  the  natural  course  of  the  voyage.         against 
That  this  liberty  must  be  interpreted  as  subordinate  to        w**"^**- 
the  Toysge  insured  is  no  argument  against  a  construoe- 
tion  which  i»  founded  on  what  the  parties  insuring  the 
voyage  mast  have  intended ;  and  there  is  no  danger 
lest  the  Toyage  should  be  protracted  to  an  unreasonable 
length  by  means  of  this  unlimited  liberty,  because  it 
wiU  always  be  far  the  jury  to  say  whe^ier  the  voyage 
fass  been  prosecuted  bonfi  fide;  and  here  they  have 
found  that  it  was,  i.  e.  that  although  there  was  not  any 
tennJDus  fixed  by  the  policy,  the  ship  Was  in  her  proe- 
ms towards  seeking  her  port  of  discharge. 

i  Toddy  contra,  maintained  that  the  ship  having  once 
puched  at  Carhhamn  for  orders  could  not,  under  the 
circumstances,  return  thither  for  orders.  The  verdict 
does  not  find  that  the  return  from  Swinemunde  to  Carl- 
shanm  was  in  the  prosecution  of  the  voyage,  nor  that 
there  was  any  necessity  for  so  returning :  and  in  cases 
where  a  liberty  to  the  extent  now  claimed  has  been  in? 
teDded,  it  has  been  usual  to  express  it  on  the  face  of  the 
policy.  Thus  in  Bucker  v.  JUnutt  (a),  to  a  liberty  nearly 
the  same  as  the  present,  there  was  added  with  leave  to 
return  to  any  ports  or  places;  and  the  same  thing  is 
frequently  eiqpressed  by  the  words  backwards  and  for* 
wank  And  therefore  what  has  been  said  upon  the 
tenos  of  this  poliqr  being  as  large  as  possible^  appears  ^ 
not  to  be  well  founded ;  it  is  true  indeed  that  it  is  to 
the  ship's  ports  of  discharge^  hi  general  terms,  which 
therefore  gave  the  assured  a  ri^g^t  to  make  his  election 

(«)  1$  BasU  S7S. 
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18(3.       at  a  subeequent  time;  biit  Clason  v. Simmmub  deter« 
■  mined  that  those  words  do  not  aathorixe  the  assiixed 

egrinst  to  seek  a  more  distant  port  first,  ana  tneo  to  retam 
to  one  nearer.  In  like  manner  the  liberty  to  toiidi.at 
any  ports  does  not,  according  to  Hogg  v.  Homer  {a)^ 
and  Laoabre  v.  Wilson  (i),  give  a  power  to  change  t^ 
xtgnlar  course  of  the  voyage^  it  only  extends  to  porta 
in  the  usual  course  of  the  TOyage.  It  is  not  naoesspiy, 
however,  in  this  case,  to  contend  that  the  assured 
might  not  have  gone  to  Sminewmnde  first,  and  after- 
wards to  CarUhamn ;  all  that  is  contended  is,  that  hav- 
ing elected  to  go  to  CarlsAamn  once  for  orders,  they 
cannot,  without  shewing  some  necessity,  return  to 
the  same  port  for  the  same  purpose.  If  they  oould, 
it  might  lead  to  an  indefinite  protraction  of  the  voyage 
and  the  same  indefinite  liability  of  the  underwriter. 

Lord  EiXENBOROUOH  C.  J.  This  is  an  action  upon 
a  contract  perfectly  new  in  its  form  and  object^  and  to 
which  a  rule  of  construction  must  be  af^lied,  not  drawn 
fi*om  anoth^  state  of  things  where  a  terminus  a  quo 
and  ad  quern  are  prescribed,  and  where  going  out 
of  the  prescribed  course  would  certainly  be  a  deviation. 
This  is  an  adventure  founded  on  the  peculiar  state  of 
the  BaUic  commerce.  It  was  quite  uncertain  at  the 
time  of  the  insurance  where  the  dischaiging  port  was 
to  be^  whether  that  power  ^riiich  waft  tlien  in  amity 
would  continue  so  up  to  the  time  of  the  shifts  arrival. 
Therefore  there  was  an  indefinite  liberty  given,  in 
amsidenition  of  a  very  high  premium,  to  tbuch 
at   any  ports  fi>r  orders  with  the  vi^iw  of  gaining 

(<!}  %  MersbKl  m  Instiram,  397.  {h)  Dmg.  s84. 
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fntelligen<9e  before  Ihe  perikMU  determinadon  of  the        t8x3« 


MlLLISH 


8bip*«  diackai^e  should  be  formed,  whieh  intelligenoe 
it  in^ht*be  JKcessary  by  repeated  visits  to  acquire*  '  agaimt 
There  was  bothing  to  fix  any  limit;  the  shf(>  might  go 
totlie^end  of  the  Baltic  first,  and  might  afterward^ 
by  comifig  badk  to  a  nearer  port,  find  security  grow'ing 
up  at  the  former  port,  which  it  had  not  foreseen  when 
first  there.  The  nature  of  the  thing  implies  that  the 
assured  should  be  enabled  to  make  every  call  which 
might  be  necessary  for  safety  \  it  might  turn  out  that 
at  one  port  they  might  find  it  unsafe  to  discharge,  and 
then  they  would  be  dirown  back  qpon  a  former  portf 
the  voyage  therefore  was  to  ocaitiaue  so  long  as  it  was 
proseciiled  without  fraud.  There  is  no  circumstance 
of  fraud  found  in  this  case,  which,  in  order  to  avails 
ought  to  be  found  ea^essly  upon  a  special  verdict, 
and  not  to  be  left  as  a  matter  of  inference.  The  ship 
called  at  Carlshamn  and  there  received  orders  to  go  to 
Stfdnemunde  for  fiurdier  orders,  and  probably  it  was  con^*- 
templated  that  they  would  there  receive  orders  to  land ; 
instead  of  wUdi  they  £Mind  the  place  so  circumstaaced 
that  it  was  unsafe  to  land  tliere;  but  whilst  she  waa 
lying  off  the  captain  was  directed  by  an  agent  to  return 
to  Cm-Uhamn  as  being  a  place  of  greater  security.  What 
is  thcee  in  this  policy  that  makes  the  calling  but  onoe 
a  GondiCiaii  ?  The  whole  mistake  seems  to  arise  from 
sappoMBg  that  there  was  some  geographical  order  of 
voyi^  describtd  in  the  policy,  whereas  it  was  a  mer« 
pecking  voyage:  or  perliaps  the  introduction  jc^  the 
wovds  backwards  tV^d  forwards  into  some  other  policies, 
wbiflh  waa  paiikyipa  ..Mnn^oessaiy,  has  given  rise  to  thif 
caae^  and  because  those  words  were  inserted  in  other 
eKmajori  canteli  nod  are  not  to  be  found  here^ 
Vol.  ir.  .  D  therefore 
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iBi3«        therefore  it  is  said  that  we  are  to  hold  a  different  con- 
_^_  Btniction.     But  when  a  voyage  all  over  the  Baltic  is 

lVnn.LitB  1,       1        •■         t 

agttiiht        Stated  to  be  the  adventure,  can  it  be  necessary  to  state 

more  ?  The  object  of  the  adventure  was  that  the  as- 
sured should  call  as  often  as  necessity  required,  and 
•there  is  nothing  in  the  nature  of  the  thing  that  makes 
lite  calling  again  absurd  or  conti^ry  to  what  may  be 
presumed  to  be  the  intention  of  the  parties.  Here  the 
special  verdict  finds  that  what  was  done  was  all  done  in 
the  course  and  progress  of  the  voya^,  or  tt>  obtain 
orders  as  to  the  farther  progress  of  the  vojfage;  and 
we  must  therefore  presume  that  die  ship  fairly  went  for 
orders,  first  to  Carhkamn  and  then  to  TSwinemunde^  and 
!tbea  back  to  Carkhamn.  On  the  frets  as  they  are 
now  ibnnd,  it  seems  to  me  that  the  assured  might  call 
a  second  time  for  orders,  and  therefore  there  is  nothing 
to  defeat  their  right  to  recover. 

Lk  Blakc  J.  The  question  is  whether  the  ship  was 
hot  under  the  protection  of  the  policy  in  her  return 
faack  to  CarUiaim.  The  contract  of  the  parties  must 
depend  on  the  terms  of  the  policy,  which  do  not  point 
out  any  definite  port  of  discharge.  The  policy  is, 
<<  at  and  from  London  to  the  ship's  discharging  porf' 
generally,  <'  with  liberty  to  touch  at  any  ports  for 
orders  or  any  other  purpose."  That  is  as  large  as  pos- 
sible. What  reason  or  authority  is  there  which  says 
that  where  a  particular  port  of  discharge  is  not  fixed, 
and  where  there  is  a  liberty  to  touch  at  any  ports  for 
orders^  there  having  once  touched  at  a  port  and  hav* 
ing  been  told  to  go  back  to  that  port,  the  assured  must 
go  on  elsewhere  to  another  port,  where,  if  it  be  hos- 
tile, the  inevitable  consequence  wojild  be  that  the  ship 

must 
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must  be  lost  ?  The  argument  is,  that  the  ship  shovM  have        1813* 
disobeyed  the  orders  at  Swinemundey  and  not  have  gone  •    _         * 
bsck.    If  she  had  done  so  she  would  not  then  have         niotMst 
been  under  any  orders  to  go  to  her  port  of  disehaige. 
I  think  therefore  that  the  ship  was  under  the  protec- 
tion of  the  policy  in  the    same  manner  as  if  the 
words  backwards  land  forwards  or  sideways  had  been 
introdaced. 

Batlet  J.  I  am  of  the  same  (pinion.  I  think  the 
ship  might  return  to  Carhhamn  a  second'  ti&ie  for  £sir- 
ther  orders.  There  is  nothing  in  the  terms  of  this 
policy  or  in  the  nature  of  the  case  which  prevented  it, 
As  the  &cts  are  stated  I  do  not  see  what  else  she  conld 
do.  She  had  not  any  option  -except  to  go  back  to 
Carhhamn  or  else  to  go  on  without  any  orders.  At 
no  mak  fides  is  stated,  we  are  bound  to  consider  that 
she  acted  bonfi  fide.  And  there  is  no  inconvenience 
likely  to  result  from  this  decision,  because  a  ship  will 
not  irantonly  go  a  second  time  to  a  port  for  orders,  it 
being  her  interest  to  get  a  discharguag  port  as  soon  at 
possible. 

Pier  Curiam^  Judgment  for  the  plaintiff,  (a) 

^«}  Set  Mtllhh  T.  AnSrnvs,  X^  £mi,  31 1* 
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1813. 

Saturday,  K'E^sVfftsroif ^  Assigtiee^of  Thomas  Chaktl£r, 

j\r«*.6ih.  ^   Bankrupt,     against    T.   Chaotler    the 

Yoangisr.  (lar) 

Money  gWen     ^SSUMPSIT  for  money  had  and  raceiwd  to  the 
who  if  a  trader,  use  of  the  bankrupt  before  hb  bankruptcy,  and  for 

to  his  JK>n,  to  t     •«  -I  .      ,  ,  /.     1  1   • 

advance  him  in  nioney  liad  and  received  to  the  use  of  the  plain* 

JrSinT^J^ni''  ^f^     H^a,  general  issue.      At  the  trial  beiore  Lord 

wfthiii'i'yL.x.  EllefJborough  G.  J.  at  the  Middlesex  sittings  after  last 

c.i5-/5i  «n^  Mickaelmas  term,  a  verdict  was  found  for  the  plaintiff 

cannot  be  re*  ,  , 

covered  from       for  800/.9  sulgect  to  the  opinion  of  tlie  Court  on  the 

the  son  by  the      ^  „       . 

a»i!gneesoftbe  foUowing  Case : 

IftcrwaJdl''  Thomas  CAanOer,  the  bankrupt^  was  in  and  before 

becMiet  JUoy  iSop  a  trader  as  banker  anfl  money-scrivener^  , 

Tbe  nnder«  aod  vas  duly  dedared  a  bankrupt  on  the  I2th  of  April 

platauflfupon  1810,  and  o^  the  loth  of  Mq^  the  commissioners  ex* 

Lr^bcingio]^  ecutcd  au  assignment  of  his  estate  and  e&cts  to  tlie 

toJM^^HMoT^  |)himtifl&  and  on  the  7th  of  April  1812  they  executed 

ii«aU$fifld4ir  ^  special  assignment   to  the   plaintiff  of  fhcj  monies 

the  pfOflAD*  ■ 

lion  of  tbc     '  Bought  to  be  recovered  by  him  in  this  action^    Tlie 

of  bankmptcy     defendant  was  examined  on  his  oath  before  the  com- 

l^estminstet.       missioners  under  the  commission,  on  the  6th  of  June 

xBio ;  and  in  his  examination,  signed  by  bun^  deposed 

(amongst  other  things)  as  follows :  that  about  a  month 

before  attaining  the  age  of  tweiUyM)ne  his.father  gave 

him  two  flatts  or  boats  which  bad  bceiv  in  J^is^  possession 

ever  since^  and  also  several  sums  oj^/i^^R^^i,  ,of  which 

he  had  not  kept  any  ^accounjt  -^  th^t  he^  ^^^t^e^^the  age- 

of  twenty-one  o^  the  3pth  of  Jliiry  jjop^-  t^t;^about 

.  May  1809  he  embarl^ed.^in.  a,  s^-wjqr^c  ^vifh|  Messrs, 

*  Lormton 
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l/tKitm  and  others,  and  his  fitther  then  agreed  to  give        x8 13* 
him  2000^  to  embark  in  the  concern,  but  paid  and      ^^^^^^^^ 
advanced  about  400/.  only«  he  could  not  My  exactly ;         V''^* 

.  CilAIITlE*. 

that  the  advance  of  alt  the  parties  was  300^*  a  pieee; 
that  he  (the  defendant)  kept  the  books,  but  could  not 
sajr  to  what  amount  he  had  advanced,  but  thought  he 
had  adn&ced  more  than  the  other  partners*  Not 
less  tbm  Soc/.  or  more  than  looo/.,  perhaps  900/. 
bad  be^  advanced  on  account  of  the  said  salt^oriui 
hy  bis  f^er.  He  had  no  accounts  or  minute  Se« 
vend  sums  ^v^re  advanced ;  the  first  advance  was  made 
directfyi^  Mcr^  1809,  buChe  did  not  recdlect  the 
sum;  the  last  advance  was  made  about  October  or  Nb^ 
vember.  Hie  difierence  between  the  3002.  or  400/, 
and  the  1000/.  was  in  his  possession,  except  what  he 

'  bad  spent ;  the  horses  might  have  been  paid  out  of  this 
moaey,  and  he  had  about  400L  by  him*    He  was  en- 
tnisted  with  his  father's  cash  occasionaDy,   and  had  . 
taken  sun^s  therefrom  without  mentbidng  the  stnn  at 
the  tuncy  which  were  all  included  in  the  looo/.  before* 
mendoiied  to  have  been  received  on  account  of  the 
2oool.  promised  to  him  by  his  iathen    The  flatts  cost 
about  786/.,  and  were  paid  for  by  the  father.     It  was 
agreed  at'  the  trial  that  this  deposition  contained  the 
real  fiicts  of  the  case,  and  that  it  should  be  used  aa  the 
argument  of  this  case  by  either  party.     In  this  case  the 
venue  having  been  Changed  into  ChesJdre  was  brought 
back  iuio'MidcS^sex  by  the  usual  rule,  and  the  only  evi-^ 

«  deuce  arising  in  Middle&ex  Was  the  prod  uctiQn  of  the  com- 
miasioil  of  barikruptcy,* tested  at  Westminser  the  i  ath  d^ 
till  April  1 8^  o ;  upoh  which  an  objection  wai  made  by  the 
defendant's  counsel  that  the  plaintiiF  ought  to  he  non- 
suited, and  the  point  was  reserved  by  his  Lordship. 
D  3  The 
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1 813.         The  question  for  the  opinion  of  the  Court  is,  whether 
KcNsiKOTON    ^^  plaintiff  is  entitled  to  recover;  if  the  Court  shall  be 
against        of  that  Opinion  the  verdict  is  to  stand ;  if  not,  a  nonsuit 
is  to  be  entered. 

^  Burroughs  for  the  plaintif]^  having  received  an  inti- 
mation from  Lord  Ellenbofough  C.  J.  that  hi^  Lordship 
and  the  other  Judges  were  of  opinion  the  proof  was 
sufficient  to  satisfy  the  plaintiff's  undertaking  to  give 
material  evidence  in  Middlesex  (a),  addressed  himself  to 
the  other  point,  which  he  said  was  this,  whether  a  vo- 
luntary gift  of  money  by  a  father,  who  is  a  trader,  to 
his  son,  not  upon  the  marriage  of  his  son,  was  within 
the  statute  i  Jac.  i.  c.  15.  s.  5.  And  he  con- 
tended that  it  was;  and  cited  ex  parte  Shorland{b\ 
where  the  Lord  Chancellor  seemed  to  think  that 
a*  gift  of  money  might  be  brought  within  the  sta- 
tute, though  it  was  not  so  in  that  case;  and  ac- 
cording to  Nicholas  J.  in  Tucier  v.  Cosh  (r\  the  statute 
ought .  to  receive  a  large  construction,  because  it  was 
made  for  the  good  of  the  commonwealth :  but  Lord 
EBenboroughCJ,  observed  that  the  statute  had  not 
the  word  money,  and  seemed  to  be  confined  to  things 
which  were  the  subject  of  conve}rance,  and  capable  of 
being  conveyed  or  procured  to  be  conveyed  (d);  and  that 
the  doctrine  contended  for  would  go  the  length  of  mak<- 
ing  a  son  liable  to  refund  every  portion  of  money  given 
to  him  by  his  father  for  his  maintenance. 

Pe?'  Curiam,  Nonsuit  to  be  entered. 

is)  Sec  M^akins  ▼  Towrrs,  %  T,R,  275.  Camtnn  r.  Grty,  6  T.  R.  363. 
Clarkt  r.  Real,  x  N,Ji>  310, 

{h)  7  rfi.?8.  (0  Styles,  itg. 

(d)  Sec  Haulier  v.  Burrows,  i  Aik,  93..  LUijf  v.  Osborne  .  3  -P*  ^^ 
^98.     Bytr  V.  Flood,  x  Bro  Cb,  C.  160.     Glaisier  v.  Htwer,  Z  Fes.  195- 
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Martin  against  Brecknell.  On)  SMturda^, 

DEBT  on  bond  dated  the  acth  of  Mardi  1809,  for  The  obligrce  of 
a  bond  given 

18000/.    The  defendant  craves  oyer  of  the  bond  by  principal 

and  condition,  which  is  a  joint  and  several  bond  by  dUionedfor'the 

one  Gardiner  and  the  defendant,   conditioned  for  the  mo^y°by  b- 

payment  by  Gardiner  to  the  plaintiff,  of  9000/.,  with  ^  ^j'^^t *i '^^^ 

interest  half-yearly  at  c  per  cent.,  at  the  times  and  «",<*««■  *  ««"• 

•f         ^  ->   ^  ,  mission  of 

in  manner  following,  (that  is   to  say,)  6oo/.  on  the  bankraptcy 

il'^oi  March  18 10,  and  the  like  sums  on  the  same  principal  the 

day,  in  the  six  successive  years  following,  the  sum  of  ]|llJd*Ic^J^  , 

1000/.  on  the  acth  of  March  181 7,  and  the  like  sums  ^»»Wcnd  thcre- 

'^  '\  on  of  %s,  md  yd, 

on  the  same  day  in  the  three  sucoessive  years  following,  >n  the  pound, 

and  800/. being  the  residue  of  thesaid  9000/.,  on  the  25th  against  the 

ofMarch  i8ai,  together  with  all  interest  and  arrears  mcmd"u'c!mall 

of  interest  that  might  be  then  due,  8cc.:    the  dcfeur  i"*a*.  a^°'?*" 

dant  pleads  payment  of  the  ist  and  2d  instalments  with  <>"  *'»«  tmount 

J   .       *.        tn  of  such  instal- 

mterest  by  Gardiner^  and  of  the  3d  by  nunself,  (on  mcnt,  andthe 

which  no  question  arose) ;  and  as  to  the  '4th  iiitstal-  intitied  to  hare 

ment,  that  on  the  aoth  of  February  1813  Gardiner  j'l'ripputdi'n 

became  a  bankrupt,  and  that  afterwards  and  before  the?  dischargcofihat 

'^^  ...  instalment,  but 

25th  of  AliircA  1813   the  plaintiff  received^  from   the  only  rateably  in 

estate  of  Qmrdiner  as  and  for  a  dividend  upon  so  much  of  each  instal- 

of  the  said  principal  money  as  still  remained  due  to  gomes  due. 
the  plaintiff  upon  the  bond  and  condition  the  said  4th 
instaloMfnt,  or  sum  of  600/.,  together  with  all  interest 
then  due.  And  so  be  concludes  that  the  bond  and 
Gonditioa.ha^th  been  in  all  things  well  and. truly  per- 
formed by  payment  of  the  said  several  instalments  so  due* 
The  plaintSF  replies,    and  denies  the  receipt  modo 

(0)  This  case  w:is  xr^^ucd  at  Strjeanit''Ian. 

D  4  et 
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^      18x3.        et  forma;  on  which  issue  is  joined.     At  the  trial  be- 

--  fore  Lord  Ellenborottgh  C.  J.,  at  the  Middlesex  sitdiigs 

^gawft        after  last  Easter  term,  the  yiry  found  a  verdict  for  the 

plaintifl^  and  assessed  damages  at  780/.9  subject  to  the 

opinion  of  the  Court  on  the  following  case  : 

The  three  first  instalments,  together  with  all  interest 
due  on  the  bond  up  to  the  25th  oi  September  18129 
were  duly  paid  as  stated  in  the  plea.  On  the  13th  of 
June  181 2  Gardiner  became  a  bankrupt,  and  the  plain- 
ti£&  on  the  13th  of  Fehnary  181 3,  proted  under  bis 
commission  die  sum  of  7200/.,  being  the  principal 
money  then  remaining  due  on  the  bond,  and  on  the 
same  day  received  from  the  assignees  of  Gardiner  a 
dividend  of  25.  74  d*  in  the  pound  on  Us  debt  of 
7200/.,  amounting  to  945/.  No  interest  was  proved 
or  paid  under  the  commission.  The  fourth  instal- 
ment, amounting  to  6oo/«,  and  interest  on  the  sum 
of  7200/.  from  the  25th  oi  Sepiemb^er  1812  to  the  25th 
qS  March  1813,  amounting  to  180A,  still  remain  un- 
paid, except  so  far  as  the  Court  may  consider  the 
same,  or  any  part  thereof,  to  have  been  satisfied  by  the 
dividend  of  945/.  so  received  by  the  plaintiff  under  the 
commission. 

The  question  for  the  opinion  of  the  Court  isi  whe- 
ther the  4th  instalment,  and  the  interest  on  7200/. 
from  the  25th  of  September  1812  to  the  25th  cS  March 
813,  are  satisfied  in  whole  or  in  part  by  the  dividend. 
If  the  Court  «hall  be  of  opinion  that  the  same  are  not 
satisfied,  then  the  verdict  is  to  stand  for  780/.  found' by 
the  jury,  or  for  such  odter  sum  as  the  Court'  shall 
think  the  plaintiff  entitled  to  recover :  but  jf  the  Cdlirt 
shall  be  of  opihion  that  the  some  ar*  Mitisfied,  then  a 
nonsuit  to  be  entered. 

Riehardsouy 
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Sidun-dMOih  for  the  plaintiff^  admitted  that  he  could        iSi). 
not  reUio  the  verdict  for  the  whole  sum  found  by  the       ^^— 
jury,  but  insisted  that  he  was  entitled  to  thali  luniy         ^anfi 
malpng  a  deduction  of  is.  rjdi^  in  the  pound  upon  the      "^*''^'^* 
amount  of  the  4th  instalment,  and  a  rebate  for  intereit 
from  die  13th   of  Fchruary^  when  the  dividend  was 
received,  to  the  25th  of  March^  when  the  instalment 
beoune  due.    In  cases  of  baakroptcy  the  fiind  is  to  be 
distribsted  ia  l^aidotion  of  each  pound  dae  to  each 
ereditor;  and  if  there  be  not  sufficient  to  liquidate  the 
wiiole^  then  proportionally  in  part  payment  ef  ciioh 
{MMind. 

hiSi/fT^  contra,  was  here  caOed  on  by  the  Court,  and 
be  said  that  the  only  question  was,  how  far  the  oblige^ 
who  had  received  945/*  on  account  of  this  bond,  was  at 
liberty  as  against  a  surety  to  withheld  any  part  of  it 
from  being  applied  in  discharge  of  the  instalment  due^ 
and  to  i^ly  it  only  rateably  to  that  instalment.    And 
he  contended  that  tlic  whole  ought  to  go  in  discharge 
of  the  instalment;    and  took  a  distinction  betweim 
money  paid  by  the  act  of  the  p^uty  and  mon^  paid  y 
by  act  of  law :   in  the  one  case  the  party  paying  may 
apprc^riate  it  as  he  pleases ;  and  therefore  if  Gardiner^ 
wh3e  he  continued  solvent,  had  paid  the  945/.  expressly 
,on  account  of  each  instalment  as  it  became  doe,  that 
would  have  been  different;  but  where  the  money  is 
paid  by  act  of  law,  the  law  will  appropriate  it;  mid 
in  dm  case  it  will  appropriate  it  in  favour  of  the 
lurety,  because  the  proving  under  the  commission  was 
for  the.  benefit  of  the  surety.    And  this  will  not  pre- 
judice the  plaintiff  in  the  result,  for  if  the  dividend  is 
applied  in  discharge  of  the  instalment. now  duc^  it  will 

relieve 
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1 8 13.        relieve  the  Future  instalments  from  this  charge,  and  the 
'  ■       plaintiff  will  still  be  entitled  to  look  to  the  sui'ety  upoD 

Martin  j  „   ,    '  -^      «^ 

ageinjt  >  his  boud  for  all  but  945/.9  which  he  has  received. 
He  said  that  he  was  not  able  to  find  any  case  upon 
the  point. 

Lord  Ellenborough  C.  J.  There  might  perhaps 
have  been  a  case  where  it  was  held  that  a  payment 
under  a  commission  of  bankmpty  should  enure  en- 
tirely to  the  benefit  of  the  surety;  but  if  there  be  not 
any  such  case>  then  it  must  be  taken  according  to  the 
nature  and  reason  of  the  thing;  that  is,  as  each  in- 
stalment becomes  duc^  zs,  lid.  in  the  pound  is  to  be 
•  deducted  out  of  it  It  might  make  a  material  diffe- 
rence to  the  plaintiff  whether  he  is  to  recover  on  the 
instalment  now  due,  or  to  wait  for  a  future  instalment; 
ibr  before  that  grows  due  the  surety  might  become 
inscdvent 

Bayley  J.    The   surety  is  benefited  by  this   divi- 
dend ;  for  he  has  a  right  to  deduct  25.  7;rf.  in  the  pound 
'  out  of  each  instalment. 

The  Court  directed  the  verdict  to  stand  for  the  sum 
found,  deducting  2s.  'jld.  in  the  pound  on  600/., 
with  a  rebate  of  interest  from  the  15  th  of  Febrmay  to 
the  25  th  oi  March. 
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Palmer  and  Another  against  Moxon  (a\      Saturday^ 

ACTION  against  the  defendant,  (late  sheriff  of  the  a  bill  of  sale  of 

town  and  county  of  Kirigston-upan-HullJ   for  a  ^ip,  tutn  bcln^ 

false  return  to  a  writ  of  testatum  fi.  fa.     Plea,  general  '^^^  f,;;'),^^ 

issue.    At  the  trial  before  T^onMon  B.  at  the  last  sprinc  Ws,«ccuted 

*^       '^    by  thicc  of  lour 

assizes  for  the  county  of  York,  a  verdict  was  found  for  jotnt-ownei », 

tran»fer»  the 

the  piamtifi&  for  221/.  175.,  subject  to  the  opinion  of  the  property  to  the 

Court  on  the  following  case :  time  of  its  exc- 

In  £aster  term  181 2  judgment  was  recovered  in  this  thne"a  memo-*' 

court  by  the  plaintiflfe  against  one  John  Moody  for  237/.  [^^'^f^^^^J  2^*"^^* 

damages  and  costs,  upon  which  a  writ  of  testatum  fi.  fa.  <^'^''scd  on  the 

^  ,  arti^cateof 

isBied,  directed  to  the  sheriff  of  the  town  and  county  of  rcgistrv;  and 
ibt  town  o{Kingstojp'Upon'Hully  indorsed  to  levy  238/.   ti.rcc,  at.da 
IS.  4i  besides  poundage,  &tf.     The  writ  was  delivered   [ndorrcmcnt  be 
to  the  defendant,  then    sheriff,  &c.    ofi    the    nth  of  %%l['t(^^,f''' 
Ji«f  1812,  at  a  quarter  past  i2dclock  in  the  afiemoan^   and'^fumatds' 
And  a  wanrant  was  irranted  thereon  by  the  sheriff  di-  within  a  rea- 

°  ^  sonable  time 

rected  to  his  officer,  imder  which  writ  and  warrant  the   the^th*-.  owner 

-J  ,  -     -^  ,  1      1       n   1  t^  '♦     «ccuteihc  bill 

ouicer,  about  half  past  3  o  clock  of  the  same  afternoon,   of  sale  and  i^^l^ 
toA  possession  of  one  4th  part  of  the  brig  Thir^^  then  .  and  a  cJ^Tf ' 
lying  in  the  port  of //«//,  being  the  port  to  which  the  llgn^db^'S*,:"' 
brigbdonged,  and  in  which  she  was  registered ;  and  her  ^[J^jj  t*hc'*^[o  ^ 
port  of  registry  was  not  altered  in  consequence  of  the  officer;  there- 
sale  or  transfer  hereinafter  mentioned.     On  the  loth   upon  a  writ  of 
of J^  1 81 2,  J.  Moody  beingowner  of  one  4th,  Richard  oiic^of  fhl°tKrcc 
Dwcife  of  another  4th,  and  Matthias  Moody  and  Tho-  llli'^'a^fshare 

after  the  ezecu- 
lionof^ihe  bill  of  sale  and  sis:nacure  of  the  inJorsement  by  the  three,  bnt  before  the  de- 
Hrtry  of  tbe  copy  of  such  indorsement  to  the  proper  officer:  held  that  the  sherifT  mi^ht 
ibaodoo  thcKtzurc  and  return  nulla  bona. 

(0)  Tfab  CMC  WAS  argued  «!  SerjtMtsWtm, 

mat 
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1813.        mas  DuekUs  of  another  4th  part  of  the  said  brig,  by  a 
""""^       bill  of  sale  of  that  date,  in  consideration  of  the  sum  of 

Palmer 

jigMHst  pio/.  paid  to  them  in  the  respective  proportioiff  in 
which  they  were  entitledi  the  receipt  of  which  they  ac- 
knowledged} fuUy  and  absolutely  granted,  barguned, 
soldi  assigned^  and  set  over  to  71  Bradbwrtff  T^  Steoen^ 
sorif  and  J.  Aaron^  their  ezeGUtors»  adnunistcatOTf»  and 
assigns,  three  fiill,  equal,  and  undiyidod  4th  parts  fa 
shares,  (the  whole  into  four  equal  parts  or  shares  being 
considered  as  divided)  of  and  in  the  said  brig,  together 
with  three  full,  equal,  and  undivided  4th  parts  or  sharea 
of  and  in  all  and  singular  the  ma^ts,  &c,  to  the  said 
brig  belonging,  which  said  brig  was  stated  tahsive  boen 
duly  registered  pursuant  to  the  act  of  parliamppt^  and  ^ 
copy  of  the  certificate  of  such  r^stry  was  set  forth  im 
tlie  bill  of  sale,  in  which  certificate  J*  Mooigf  is  simted  to 
have  sworn  that  he  was  th£  sole  owner  of  the  br%:  To 
have  and  to  hold  the  said  three  undivided  4A  part^  or 
shares  of  and  in  the  sai4  brig,  and  all  other  the  barr 
gldned  premises,  unto  the  said  Bradbwryi  Si/^»nwph 
and  Aarottf  to  the  us^  following;  that  is  to  a9y«  an.tp 
one  undivided  4th  part  to  the  use  otBradburyt  his  exe- 
cutors, administrators,  and  assigns;  as  to  one^pther  un- 
divided 4th  part,  to  the  use  of  SUevf^nsofh  hiS'^aaMsaton, 
administrators,  and  assigns.;  and  ftf  .^  the  jeiMfn^^ 
undivided  4th  part,  to  the  use  of  Apron^  his  ^x^^cgptors, 
administrators,  and  assigns."  The  bill  of  sale  wfis  q^e- 
cuted  on  the  day  of  its  date  My.c7.  and  M.  Jjjfpotfif^  B^d 
T.  Duckies  at  or  about  5  o'clock  in  thf!  artemp(|n,*jf|9d 
at  the  same  time  a  memorandum  of  the  said  trfvosfer  ;by 
all  the  fpur  was  indorsed  on  the  cefti^cate  9f  rtg^tiji 
and  was  signed  by  the  three;  but  neither  the  bijlj^  of ,^e 
nor  the  memorandum  of  transi£br  was  sigui^ft^or  ef  ecixted 
7  by 
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by  R.  Duckies  unffl  the  r5th  dljMt  following.    The        1813. 
hmmfiSi  trsnswBtki^  ^yutriness  at  the  cund)n«-house        ^— - 

Palmee 

in  .HbKltf^^froin  nhi^  ii)  the  forenoofi  until  two  in  the         a^ahst 
afteneon.  "  Ontieiith  ^  June  at  a  tjmrter  htfore  two 
in  Ae  aftemvoni  n  inte  c^  of  the  memorandum  so  iri' 
denei  on  ike  certifhttte  ttf  registry^  and  signed  by  the  three 
Asqfikemd^iBoas  left  ijsith  the  proper  officer  of  the  custom* 
hmse  m  Hull  to  be  entered;  and  on  the  15th  oiJune 
atMrtfaercopy  of  the  memorandum  with  the  signatm-es  of 
dK<  ifour  was  also  left  with  the  proper  officer  at  die  said 
caalMi^hoitte  Sat  the  same  purpose.    Neither  the  de- 
kbitsA  nor  his  ofic^r  made  sale  of  the  said  4th  part 
Kind  by  them  under  &e  writ  and  warrant,  nor  did 
tbity  KteSn  the  poseesskm,  but  abandoned  it ;  and  after^ 
iMll  tt^'defeidaiit  Momed  nulla  bona,  eaccept  as  to 
ibsMft  irf  f  (S.  51.  arising  from  the  sale  of  one  ($461 
firt  fif  anociilgr  ^vessel  belonging  to  J.  Moody.    The 
^MMKilM'iheo^ioiiclF  the  Court  is,  whether  tht) 
^iiiil^  am^dlideil  to  Recover;  if  the  Court  are  of 
^wti  that  Ift^  tkte  so  entitled,  the  verdict  is  to  stanA ; 
JflaiiKiic  a^cAisalk;  is  id  be  entered*.  * 

£.'Aldinonj  Hitt  ifh<§  plilintlft,  stated  fSie  question  io 
be^nlHther  the  titlfe  of  the  plaintifi^  t6  one  4lh  of 
Aeli^tbe  property  t«ftf.  Jtf^o^/^,  w>hich  vefted  in  them 
bjr  tt^  dd^iy  of  Ihe  Xit  of  fi.  fiu  to  the  sheriff 
«ti  ^  frth  of  June  at  a  quarter  past  twelve, 
tid:k>^  ]f^eferr^  to  1!he  tifle  of  Bradbury^  Stevenson 
ihid^2BA^''dcT(ved  tb  them  under  the  bill  of  sale  of 
^4b'rdih^;9bi^i  Aiid^6  «ttSdthat  that  wdi^M  depend 
-la^'AuiMs^iftiittii^  u{m>i^  01^  true  construe- 

tibtt  6f  34'  Gf. "3;  d.  6B:'  s.  t^.  the  bJH  of  sale  was  void 
«n9  hioperkti^  as  against  the  ^laintif]^  until  all  the 

requisites 
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1813*  requisites  of  that  section  were  complied  with;  or-whe« 
p^j^j^/^       ther  the  proper^  passed  immediately  by  the  bill  of 

ifftffju/  3gie  defbasible  only  in  the  event  of  not  complyiag  with 
those  requisites  within  a  reasonaUe  time.  The  «ection 
enacts  <^  that  upon  any  alteration  of  property  in  any 
ship  &c.,  the  indorseihent  upon  the  certificate  of  re- 
gistry shall  be  made  in  the  form  there  expressed,  and 
jshall  be  signed  by  the  persons  transferring  the  property 
by  sale,  contract,  or  agreement  for  sale^  or  some  persoa 
authorized  by  them,  and  a  copyj^fsucfi  indonemeni  sbalt 
be  delivered  to  the  person  authorized^  to  make  regiatry^ 
otherwise  such  sale^  contract,  or  agreopient  didl  be 
utterly  null  and  void  to  all  intents  and.  purposes  .nxlkatso* 
ever.^*  These  requisites  with  tlie  excq)tioti  of  the  ddi* 
-  veiy  of  a  copy  of  the  indorsement  to  the  proper  officer, 
were  complied  with  at  the  time  of  sale,  and  before  the 
plaintiff's  title  accrued ;  so  that  the  question  is  reduced 
to  this,  whether  by  the  bill  of  sale  and  indorseniept  aaj 
title  passed  to  the  vendees  before  the  delireryrof  the 
copy  of  such  indorsement ;  or  at  the  utmpst  more^lfaan 
an  inchoate  title,  which  was  defeated  by  theinkrvea* 
tion  of  the  plainti£&'  title  before  its  perfection*  In  Moss 
.▼.  Chamock{a)i  the  same  question  arose  on  the  i6th 
^ection  of  this  statute,  which  in  certidn  oamk  directs  a 
copy  of  the  bill  of  sale  to  be  delivered  by  the  vendee  to 
the  regiftering  officer  without  limitiog  any  time  fi>c,sil$ah 
delivery ;  and  it  was  resolved  that  the;statute:waa  ta  be 
construed  as  enacting  that  no  bill  of  sale  shall  vkaveaay 
operation  or  effect,  until  the  requisilcd  impokfiduoathe 
parties  to  the  sale  shall  have  been  compKed  with ;  aftd 
.  therefore  in  that  case,  although  the  sale  was'^pferfeoted. 

(«)  a  Eastt  399- 

within 


(a)  aJBtfi/,430.  (*)  II  f>i.  637- 

(f }  I  r«/.  360.  W  3  '?''»««'•  ao8. 
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within  10  days  after  the  ship's  return,  yet  the  bank-  1813. 
raptcjr  of  the  vendor  having  intervened  between  the  — — 
dme  of  executing  the  bill  of  sale  and  complying  with  agsina 
these  requisites,  it  was  adjudged  that  the  property  did 
not  pass  by  the  bill  of  sale,  but  was  in  the  assignees,  and 
that  no  relation  should  be  allowed  to  hold  good,  so  as 
to  make  the  conveyance  effectual  from  any  antecedent 
time.  And  JLawrence  J.  added  {a\  "  that  the  public 
woold  bebest  sei^red  by  holding  that  no  interest  should 
paad  untfl  the  public  has  that  information  which  is  so 
esBeodai  to  its  commercial  welfare :  and  that  he  was  not 
aware  of  any  authority  to  shew  that  if  a  statute  direct 
ceftain  things  t6  be  done  to  give  effect  to  an  instrument, 
withont  fiffiiting  a^time  for  doing  it,  such  statute  is  to 
be>xin8tnied  as  if  it  had  said  that  it  shall  be  su£5cient 
if  the  thing  be  done  within  a  reasonable  time."  It  may 
be  said  hideed,  that  the  Lord  Chancellor  has  since  ex- 
}X«aMd  Ids  doubts  in  Mestaer  v.  Gillespie  {b)  as  to  the 
genemlity  of  these  propositions;  but  they  are  not  with- 
ont analogy  to  support  them.  Thus  by  the  several 
banknipt  a^  i}  Eliz.  c.  7.  i  Jac.  i.  c.  15.  and 
21  Jae*  I.  c  19.  the  assignees  are  required  to  make  sale 
by  deed  inndled ;  which  has.  been  construed  to  mean 
tliat  the  property  shall  not  pass  by  assignment  until,  in- 
rofanent  made ;  and  in  Perry  v.  Bowes  (r)  the  Court 
said,  it  would  be  very  inconvenient  to  admit  of  relation, 
becBOse  there  is  not  any  time  prefixed  for  the  enrol- 
mm.  Again  it  may  be  said,  that  Wood  B.  did  not 
agite  to  jUbsr  v.  Ckamocirf  bat  held  a  ^contrary  opimon 
in  Hubbard  v.  Jch$isUme{d)^  that  the  property  passed  in- 
sCmtly  by  the  biU  of  sale,  and  that  the  subsequent  acts  are 


not 


MoxoN. 


48  CASES  IN  MICHAELMAS  TERM 

1813.        not  essentidi  to  the  transfer  of  the  property:  but  it  i« 
"  observable  that  he  as  well  m  the  Lord  Chftncellor  In  the 

Palmek 

ag0inst  former  case,  grounds  his  ophuon  on  thi%  that  if  it  v/ere 
otherwise  there  could  be  no  transfer  of  the  property 
when  a  ship  is  at  sea ;  which  seems  to  be  an  erroneous 
deduction  from  Moss  v.  Chamoci ;  for  the  rale  there 
establkhed  applies^  only  to  acts  for  the  perfixnnanoe  of 
which  no  time  is  limited  though  they  are  to  be  per* 
formed  in  reguhtr  succession;  but  where  a  time  is 
limited,  the  subsequent  acts  if  done  within  that  time 
sbftU  have  relaifon  to  the  original  act.  Aod  diat  m  Ae 
rule  which  will  be  fbuHd  to  govern  the  transfer  of  pro- 
perty in  ships  at  soa.  To  complete  such  a  transfer  a 
copy  «f  the  bill  of  sale  must  certainly  be  ddivered  iti* 
stanier  because  bo  time  is  limited  for  doing  it,  but  the 
statute  allows  10  days  after  the  return  of  the  dbip  fi>r 
the  perferraanoe  of  the  subsequent  acts,  aad  therefore 
the  transfer  of  a  ship  at  sea  maj'be  made  without  Anger 
^any  intervening  title  provided  the  subsequent  acts  be 
done  within  10. days  of  her  return.  And  great  incon- 
venience might  ensue  fi'om  holding  that  in  aU  cases  a 
oesapliance  with  the  act  within  a  masowble  liaie  wiU 
be  «tlfBcictit ;  because  it  might  lead  to  a  ne^gent  ob* 
jervance  df  the  act,  and  also  to  Ihe  prejudioe  of  mesne 
purchasers,  who  have  made  no  defeult  in  oompMng 
their  transfers ;  and  the  policy  of  these  aots>  wkioh  is 
to  prevent  foreigners  from  being  in  any  wise  prcymtors 
of  British  ships,  will  be  best  consulted  by  making  a 
pmnpt  comjifliance  with  thete  requisitions 


'   LHrtedale,  eontra,  insisted  that  die  * 
plete  by  the  execution  of  the  bill  of  sale^  nnd  that  the 
other  requisites  of  the  statute  were  only  in  Ihe  nature  of 

conditions 
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conditioiu  8obBeqaent»  not  eflteptial  to  the  Testing  of  the  t8 1 3. 
title  though  thf y  migb^  drfeat  k,  if  not  complied  with  pTlmxIl 
within  a jreas^pable time.  Heurg^thatby  7&8  fr.3.  jjf^"^, 
c.  22.  a  regi^tcjr  W99  aU  that  was  necessary  upon  the 
transfer  of  property  in  a  8hip»  and  until  the  26  G.  3. 
c.<k)..f.  17.  which  required  the  recital  of  the  certificate 
in  the  hi]]^  of  sale^  the  transfer  mig^t  have  been  by  parol; 
and  ev^  after  that  statute  it  was  doubted  whether  every 
transfer  of  property  in  a  ship  was  required  to  be  made 
by  an  instrument  in  writing;  but  the  34  6.3.  c.6S, 
$.14.  removed  those  doubts  by  avoiding  all  transfers 
not  made  by  bill  of  sale  or  instrument  in  writing  con- 
taining such  recital  as  is  prescribed  by  the  26  0. 3. 
This  shews  that  it  was  to  the  bill  of  sale  that  the  legis- 
lature looked  as  to  the  Efficient  instrument  of  passing 
the  property^  and  not  to  the  other  matters  required  to 
be  done  by  5. 1 5.  which  are  collateral  to  it.  The  very 
farm  of  indorsement  which  that  section  prescribe!^ 
*^  Be  it  remembered  that  I  have  this  day  sM  and  tran^ 
feneS*  assumes  that  a  transfer  has  already  taken  place 
by  the  bill  of  sale ;  and  in  the  same  sense  it  goes  on  to 
enact  ^^  that  a  copy  of  the  indorsement  shall  be  deli- 
Tered  &c  otherwise  such  sale  shall  be  void.^'  It  there- 
fcre  falls  precisely  within  the  meaning  of  a  condition 
sobfiequent,  which  is  defined  to  be  such  as  defeats  ui 
estate  by  some  subsequent  act  (a);  as  if  a  fine  be  to  the 
Qse  of  another  or«  feofixnent  &c.  upon  condition  that  if 
inch  an  act  be  afterwards  performed,  the  estate  shall  be 
▼ovi  So  Eere  is  a  sale  of  the  sfaip^  and  if  an  indorse* 
ment  be  not  made,  and  a  copy  delivered,  the  sale  shall 
^TQi4i,tbei^>re  the  vendee  shall  have  the  property 

■'  ^"^^^^e^mi.  Cinditm.  C   '  Br^  4h.  Qmd  fl  67. 

V0L.I1. ' '  '       ' '  E    '       ^         Mia 
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1 8 1 3 .        until  the  condition  be  broken.  As  to  the  hardship,  it  ] 
'^—       ver  could  be  intended  that  these  vendees  who  it  appears 

Palmer 

M^ainst  have  paid  the  money,  for  the  bill  of  sale  acquits  them  of 
the  payment,  should  not  take  any. thing  under  it  untU 
the  subsequent  acts  were  complied  with ;  and  besides, 
the  subsequent  acts  cannot  be  done  instanter,  for  they 
are  in  their  nature  consecutive  acts;  a  reasonable 
time  therefore  must  be  allowed  for  doing  them. 

Lord  Ellenborough  C.  J.     I  think  Uie  case  of 
Moss  V.  Chamock  was  rightly  decided,  tliough  perhaps 
there  may  be  some  expressions  found   in    it,   as  has 
been  observed  by  the  Lord  Chancellor,  which  gp  fiw- 
ther  than  the  case  required  or  the  law  warranted.     I 
confess  that  I  have  always  thought  the  things  required 
to  be  done  by  the  act  were  in  their  nature  conditions 
subsequent.     What  is  required  to  be  done  within  ten 
days  must  undoubtedly  be  done  within  ten  days ;   but 
where  no  time  is  limited  tlie  act  must  be  done  within  a 
reasonable  time;   Lord  Coke  says,  where  no  time  is 
limited,  the  law  appoints  the  time,  and  he  notes  th« 
diversities  where  a  party  has  during  his  whole  lifij,  or 
has  only  a  convenient  time,  according  to  the  subject- 
matter  (a).     And  certum  est  quod  certum  reddi  potest; 
a  reasonable  time  is  as  capable  of  being  ascertained  by 
evidence,  and  when  ascertained  is  as  fixed  and  certain, 
as  if  iixed  by  the  act  of  parliament.     In  this  case  all 
that  was  required  to  be  done  by  tlie  parties  to  the  trana- 
.  fier  was  done  by  lliree  of  them,  one  of  the  three  being 
the  person  whose  share  is  now  in  question ;   and  what 
was  done  by  them  was  done  as  near  as  may  be  iAstanter^ 
for  the    copy  of  the  indorsement  was  left  with  th« 

officer 
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^cer  the  next  day  after  excicating  the  bill  of  sale  and  2813. 

«igiiiBgthe  indorsement;  but  it  appears  that  one  of  the  ' 

parties  did  not  execute  until  afterwards;  but  still  when  araUst 

he  executed,  he  did  it  witliin  a  reasonable  time;   and  ^^zox. 
all  was  perfe&ed  before  the  return  of  the  writk 

Le  Bunc  J.  In  two  cases  since  Moss  v.  Chamoch 
>riz.  in  Mestaer  v.  Gillespie  &  Hubbard  v.  JohnsUmCy  the 
same  point  has  again  come  under  consideration ;  and 
the  opinion  of  the  learned  persons  who  had  occasion  to 
advert  to  it  in  those  cases  was,  that  some  expressions 
were  to  be  found  in  Moss  v.  Chatmock  which  gave  a 
greater  generality  to  the  propositions  there  laid  down» 
than  they  could  accede  to;  yet  the  decision  itself  has  not 
been  over-ruled,  but  stands  as  an  authority.  The  argu- 
ment to-day  is  founded  on  particular  expressions  used 
in  the  judgment  of  that  case.  I  concurred  in  its  deci- 
aon;  but  think  that  the  observations  of  the  Lord. 
Chancellor  in  Mestaer  v.  Gillespie^  as  well  as  what  fell 
from  the  Court  in  Hubbard  v.  Johnstone  h^ye  put  a  limit 
to  some  of  the  terms  in  which  the  judgment  was  con- 
ceived in  that  case.  I  think  therefore  there  was  in  this 
case  a  valid  transfer  by  the  bill  of  sale,  the  subsequent 
Acts  having  been  done  within  a  reasonable  time. 

Batley  J.  The  case  of  Moss  v.  Chamock  was  I 
think  rightly  decided  under  the  circumstances ;  for  thert 
the  bill  of  sale  was  executed  on  the  23d  of  August^ 
tod  the  requisites  of  the  statute  were  not  complied  witJi 
until  the  5  th  of  December ^  so  that  there  was  gross  delay. 
Expresdons  used  in  that  case  have  been  pressed  upon 
us,  which  would  certamly  militate  against  the  present 
E  2  decision; 
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1813.  deciflion ;  but  thoBe  exprewkms  appear  upon  considera^ 
"""^  tion  to  have  gone  farther  than  what  was  neoeMary  or 
MgaiHst  the  law  warrants.  The  true  construction  of  these  acrts 
seems  to  be  this,  that  the  bill  of  sale  shall  be  holden  to 
transfer  the  property  from  the  time  of  its  execution,  but 
shall  be  liable  to  become  void  expost  &cto,  that  is,  if 
the  party  does  not  comply  with  the  requisitions  of  the 
statute  within  a  reasonable  time,  upon  the  failure  of 
which  the  statute  makes  the  sale  null  and  void. 


Dampjer  J.  I  am  of  the  same  opinion.  The  argU' 
raent  has  been  properly  put  on  the  general  expressions 
used  by  Lawrence  J.  in  Moss  v.  Chamock ;  and  if  they 
are  to  be  taken  to  the  letter,  they  certainly  would  up- 
hold the  argument;  but  they  have  since  been  com- 
mented on  and  restrained  in  their  generality,  and  were 
not  necessary  to  be  carried  to  the  full  extent  for  the 
decision  of  that  case.  The  case  itself  was  properly 
decided;  because  the  requisites  of  the  statute^  consider- 
ing them  as  conditions  subsequent,  were  not  complied 
with  within  a  reasonable  time.  When  therefore  those 
expressions  again  fell  under  the  consideration  of  the 
Court,  the  Judges  thought  that  they  ought  to  be  re- 
stricted. It  seems  to  me  that  these  are  conditions  sub- 
sequent :  there  are  no  words  in  the  act  to  shew  that 
they  ought  to  be  taken  as  conditions  precedent  The 
efficient  act  is  the  bill  of  sale  which  is  to  be  void  if  the 
requisites  of  the  statute  are  not  complied  with  afler- 
.  tirards.  That  falls  precisely  within  the  definition  of  a 
condition  subsequent  It  must  be  left  to  the  Court  and 
jury  to  say  whether  there  has  been  a  compliance  within 
a  reasonable  time^  and  in  what  manner  the  condition 

has 
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has  been  perfonned.  Here  die  requisites  have  been 
complied  with  withia  a  reasonable  tim^  and  therefore 
it  seems  to  me  that  the  bill  of  sale  is  valid. 

Judgment  of  nonsuit* 


Palmek 
MozoM. 


Adley  against  Reeves ''tf).  Sai»d^, 

ASSUMPSIT  against  the  defendant  as  treasurer  of  Ab^e-law 

the  Company  of  Free  Fishers  and  Dredgers  of  u^tnor^l 
WkUstabky  for  money  had  and  received  by  hun  to  the  ^0A^7thL 
useofthephdntilF.     Plea,  ireneral  issue.    Atthetritd  «n«o»  prohibit 

'^  ®  ing  Any  free- 

before  Lord  EUenborough  C.  J.  a  verdict  was  found  for  ^^^  ^^^  being 

t      I  •    .«.    •■  «  «  1  .  ,        engaged  ia  the 

the  plaintiff,  damages  51.,  and  costs  40^.,  subject  .to  the  trade  of  send- 
opinion  of  the  Court  upon  the  foUowmg  case :  mfrket  ft-om^ 

There  has  been  time  out  of  mind  an  oyster  fishery  ^Jund  oe  the 
within  the  limits,  of  the  manor  and  royalty  of  WhitstaUe  ^t^t*^*^**,^^^ 
in  Kent^  extending  a   considerable  distance,    which  gf^uudofthe 
has  been  managed  and  carried  on  by  a  Company  of  a  penalty  of 
Free  Dredgers,    called  the    Wkitstable  Company  of  orre"iiopa^ 
Dredgers,  who  have  held  the  same  firom  time  out  of  ^ch^Cmi*^' 
mind  as  tenants  under  the  lord  of  the  manor  and  roy-  »^'*'i'*»cnce- 

^      forth  and  until 

alty,  oa  payment  of  a  certain  annual  rent ;  and  the  lord   f  i^c  fine  be  paid 
has  also  held  a  court,  commonly  called  a  Court  of  aii  share  of/b< 
Dredging,  for  the  ordering  and  regulating  of  the  said   thereafter  by  the 
ojfster  fishery,  besides  the  Court  leet  and  court  baron  of  ^^mpamS%\!  ^ 
tke  manor;  at  which  Court  of  Dredging  the  fishermen  tWe^beii^'^o 
and  dredirermen  have  constantly  attended  pursuant  to  "f^  ^^^^^^  ^ 

®^  \  '^  that  eitent,  but 

a  notice  given  by  the  lord  or  his  steward  of  the  said  only  tn  usage 

for  the  freemen 
to  fflike  orders  for  regulating  the  company  and  fishery,  'with  fines  and  penalties  for  the 
^tsihof  snh  orders^  and  for  prohibiting  the  freemen  from  beinff  engaged  in  other  oyster- 
pounds  under  penalties  /#  he  ttof^dout  of  the  money  arising  hy  thefaie  of  the  itintof  oysters 

ff  SKb  frtemen, 

{a)  ThiB  c«ae  was  argoed  at  SerjtanfsWmu 

£  3  Court 


&tEV|% 
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l8r3.         Court  of  Dredging,  and  out  of  the  freemen  of  die  said 
-  company  12  of  the  most  sufficient  men  amongst  the 

against  Said  Dredgers  have  used  to  be  sworn  to  be  of  the  jury 
of  the  said  court,  and  the  foreman,  jury,  and  major  part 
of  the  freemen  of  the  company  present  at  the  court,' 
with  the  consent  of  the  lord  or  his  steward,  have  used  to 
fnchd  ordasfor  rcgidafing  the  company^  and  cn/sterfishery, 
*j:ithjities  aiid  penalties  for  the  h-each  of  such  orders,  such 
fines  and  penalties  being  in  some  instances  made  pay- 
able to  the  lord  of  the  manor  and  royalty  for  the  time 
being,  in  other  instances  to  the  lord  and  the  tenants  of 
the  fishery  jointly,  and  in  other  instances  to  the  tenants 
or  company  alone ;  which  fines  and  penalties  have  been 
accustomed  to  be  collected  and  levied  in  the  manner 
directed  by  the  orders.  Orders  or  bye-laws  have  from 
time  to  time  been  made  in  the  manner  before  men- 
tioned, for  prohibiting  under  certain  penalties  the  firee^ 
men  from  holding  or  using  any  other  grounds  for  the 
hatching  of  oysters,  or  from  being  in  partnership  wit^ 
any  other  tenant  or  tenants,  occupier  or  occupiers  of 
any  other  oyster-grounds  than  the  oyster-grounds  be- 
longing to  the  manor  and  royalty,  and  also  directing 
Buch  fines  and  penalties  to  be  stopped  and  detained  out 
qfihe  money  arising  by  the  sale  of  the  stint  of  oysters  of 
mch  freemen  offending.  At  a  Court  of  Dredging  duly 
held  for  the  ordering  and  regulating  the  said  company 
and  oyster  fishery  on  the  2 id  otjuly  1805,  pursuant  to 
notice^  an  order  or  bye-law  was  made  by  the  foreman, 
jury,  and  major  part  of  the  fireemen  of  the  company 
present  at  that  court,  with  the  consent  of  the  steward 
of  the  court,  as  follows:  "  It  is  ordered,  that  if  any 
freeman  or  free-widow  of  this  manor,  royalty,  com<» 
pany,  or  fisliery  of  JVhif stable,  shall  at  any  time  or  times 

'  hereafter. 


Rccv«s, 
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hereafter,  either  by  himself  or  herself,  or  jointly  with         1813. 
any  other  person  or  persons,  directly  or  indirectly  be        ~"~ 
ei^aged  or  concerned  in  the  trade  or  business  of  sending        againJi 
oysters  to  the  market  gT  Billingsgate,  or  to  any  other 
market  or  markets,  place  or  places  for  sale,,^^t»n  any 
(n/ster-ground  or  oyster-grounds  upon  the  Kentish  shore, 
or  amfpart  thereof,  other  than  the  oyster-grounds  of  the 
said  manor y  royalty,  andjishery  of  Whitstable,  such 
freeman  or  free-widow  so  offending  shall  fwfeit  and 
pay  as  a  fine  for  every  such  offence  the  sum  of  ten 
pamdSi  to  be  appUed  to  the  use  of  this  company ;  and  in 
case  such  freeman  or  free-widow  shall  refuse  or  neglect 
to  pay  the  said  fine  or  sum  of  ten  pounds  to  the  water- 
bailiff  of  the  said  manor  and  royalty  within  the  space  of 
24  hoars  next  after  the  same  shall  have  been  duly  de* 
manded  of  such  freeman  or  free-widow  by  such  water- 
bailM^  such  freeman  or  free-widow  so  neglecting  or 
refusing  shall  from  thenceforth  and  until  such  Jine  be 
paidy  be  wholly  excludedjrom  all  share  of  the  profits  to  be 
made  thereof^  by  or  from  the  joint  trade  in  oysters  of 
the  freemen  of  this  manor,  royalty,  or  fishery ;  and  such 
profits  shall  in  the  mean  time  be  divided  as  if  such  free- 
man or  free*widow  so  neglecting  or  refusing  had  wholly 
ceased  to  be  a  freeman  or  free-widow  of  this  manor, 
company,  and  fishery/'    The  bye-law  contained  farther 
prohibitions  against  any  freeman  or  free-widow  permit- 
ling  any  apprentice  to  be  employed  in  assisting  to  get 
any  oysters  from  any  other  oyster-ground  on  the  Kentish 
shore,  and  generally  against  their  tk-ading  in  oysters 
from  any  other  oyster-ground  on  the  Kentish  shore; 
and  also  against  their  laying  any  oysters,  or  in  any  other 
manner  supporting  any  other  oyster-ground  upon  th« 
Kentish  shore,  under  the  like  penalty  and  subject  to  the 
£  4  same 
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same  exdasion  in  case  of  nq^lect  or  refusal  to  pay  aa 
before  mentionecL 

By  the  33  0. 3.  c.  42.  the  several  persons  then  oom^ 
prizing  the  WhiUtdble  Company  of  Dredgers,  aadtlMir 
suecessors,  were  declared  a  body  corporate,  and  all 
powers  then  belonging  to  and  used  by  the  said  company 
for  the  regulation  of  the  fishery  were  thereby  vested  in 
the  said  corporation  and  their  successors,  who  were  em- 
powered to  exercise  the  same  in  the  same  manner  as 
they  were  then  exercised  by  the  said  company,  and  the 
Mtme  power  and  authority  was  thereby  given  to  the  said 
corporation  and  their  successors  of  making  rules,  orders, 
and  bye-laws  at  the  Court  of  Dredging  of  the  said 
manor  and  royalty  of  Whitstabk  for  carrying  on,  re- 
gdating,  and  managing  the  said  fishery  as  were  then 
^vested  in  the  said  omipany. 

The  widows  of  freemen  of  the  company,  and  the 
eldest  sons  of  freemen  on  their  attaining  the  age  of  16, 
tae  entitled  to  their  freedom;  and  the  defendant  is 
the  treasurer  of  the  company,  and  withholds  the  sum  of 
tU  in  his  hands,  which  the  plaintiff  is  entitled  to  recover 
ifi  this  action,  as  his  share  of  the  stint  or  profits  made 
by  the  joint  trade  in  oysters  of  the  freemen  of  the  said 
manor,  royalty,  and  fishery,  in  case  the  order  or  bye- 
bw  above  set  forth  be  not  valid.  Prior  to  and  at  the 
time  of  makilig  the  order  or  bye-law,  and  before  the 
passing  of  the  act  of  parliament,  the  plaintiff  was  and 
sdll  is  a  freeman  of  the  company,  but  before  he  became 
such  was  and  still  is  a  member  of  an  ancient  company 
called  the  Seasaker  Company,  which  during  all  that 
time  has  held  an  oyster-ground  on  the  Kentish  shcure, 
called  the  PoUardj  under  lease  firom  the  Dean  and 
Chapter  of  (UmUrbiay^  and  has  been  conoemed  in  the 

trade 


RSKVKI* 


IR  THfi  FlVTY^VOCRTH  YSAB  Of  GEORGE  IIL  57 

tradeor  business  of  sending  oysteps  to  themarket  of  AT-  1813. 
Unpgate  for  sale  from  such  ojrster-ground;  all  which 
premiies  were  known  to  the  freemen  of  the  WhitstaiU  jgamt 
Compukj  at  the  time  the  plaintiff  became  a  freeman 
thereof  and  at  the  time  <^  making  the  order  or  bye-law. 
The  case  then  stated  that  the  fine  was  duly  demanded 
of  theplaintil^  that  he  refused  to  pay  the  same,  and  that 
he  i» liable  to  pay  the  same,  and  has  incurred^  the  pe- 
nalty of  such  r^usal  in  case  the  order  or  bye-law  is 
valid  in  point  of  law ;  which  is  the  question  for  the  opi- 
aioB  of  the  Court:  if  it  is  not,  the  verdict  is  to  stand ; 
tf it  18^  anonauit  is  to  be  entered. 

H^koj/d  for  the  (daintiff,  argued  against  the  validity 
«f  the  bye-law  on  several  grounds ;  and  first  he  objedled 
that  it  was  not  warranted  by  the  usage  stated  in  the 
<afle,  idkich  was  simply  an  usage  to  make  orders  for  re* 
Ittladng  the  company  and  fishery,  with  fines  andpenal« 
ties  lor  the  breach  of  such  orders,  to  be  levied  out  of  the 
<hare  pf  the  profits  accruing  to  the  individual  freeman; 
whoeas  this  bye-law  did  not  merely  regulate  the  com- 
pmy  by  imposing  pepaldes  to  be  deducted  out  of  the  ' 
pn)fit8,  but  deprived  the  fireman  of  his  entire  share  of 
the  profits  until  the  penalty  was  paid ;  and  supposing 
his  share  of  the  profits  in  the  interval  to  amount  to 
100/.,  still  he  must  pay  the  penalty.     In  the  case  of  The 
Gunmakers  Company  v.  Fell  (a),  a  similar  objection  to 
the  bye-law,  viz.  that  a  stop  was  to  be  made  of  the 
members'  proof  until  conformity  or  payment  of  the  po- 
tial^,  was  pronounced  by  WUUs  C.  J.  to  be  a  good  ob- 
jection ;  but  die  action  there  not  being  founded  on  that 

\fy  WilUi  R.  384. 

part 
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18x3.        part  of  the  bye-law,  it  afforded  no  argument;  but  here 
the  action  is  expressly  founded  on  that  part  of  the  bye* 
law,  which  it  was  not  in  that  case;  and  although  a  bye* 
law  may  be  good  in  part  and  bad  in  part,   that'  is  only 
where  the  two  parts  are  distinct;  but  here  the  parts  by 
which  the  penalty  is  imposed,  and  the  payment  infbrced 
form  one  entire  thing.     Secondly,  the  case  states,  that 
die  widows  of  freemen  and  the  eldest  sons  of  freemen,' 
without  any  restriction,  at  a  certain  age  are  entitled  to 
their  freedom ;  and  that  this  bye-law  excludes  all  such 
as  shall  be  concerned  in  any  other  fishery  on  the  KaUtsA 
coast ;  but  a  bye-law  which  narrows  the  numljier  of  the 
eligible  is  void  (a) :  and  this  goes  farther,  for  it  excludes 
those  who  were  not  only  eligible,  but  had  an  inchoate 
right  to  be  elected.     Thirdly,  it  is  void,  as  being  in  re- 
straint of  trade,  imposing  a  limitation  on  persons  before 
entitled  to  be  admitted,  not  agreeable  to  the  original 
constitution  of  the  company ;  for  which  reason  in  Bex 
V.  Coopers^  Company  (d),  and  Bex  v.  Tappenden  (c),  it 
was  resolved  that  the  bye-laws  could  not  be  supported. 
It  is  true  that  in  BexY.  Faversham{d)  Lord  Kemfon 
said,  that  there  was  nothing  illegal  in  partners  agree- 
ing to  prevent  any  one  partner  carrying  on  a  separate 
trade  elsewhere,  and  that  the  same  thing  might  be 
doneby  abye-law;  but  that  question  was  not  deter- 
mined ;  and  it  may  be  observed  upon  itj  that  what  may 
well  be  made  the  subject  of  contract  between  the  dif- 
ferent interests  in  a  partnership  would  not  be  good  as  a 
bye-law  {e) ;  for  in  the  case  of  a  corporate  body,  which 
acts  by  a  majority,  the  Court  will  take  care  that  it  acts 

{0)  Rex  V.  FbillipSt  Sulh  N,  P,  ai  i.    S.  C.  cited  in  Burr,  1 836. 1 838,5?. 
(*)  7  r.  R,  543.  (0  3  ^^^^  »«6.  (eO  8  r.  R,  352. 

for 
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for  the  good  of  the  body,  and  according  to  the  usage        ^813. 
and  custom.     It  may  be  urged  farther,  that  the  plain- 
tiff  at  the  time  of  his  admission  was  known  to  belong  to         e^ainst 
another  company,  and  that  he  was  admitted  a  freeman 
before  the  making  of  the  bye-law,  and  before  the  com- 
pany was  incorporated. 

Ahlxat,  contra,  urged  that  the  bye-law,  which  was  for 
the  purpose  of  securing  to  the  company  the  undivided 
personal  exertions  of  each  member,  was  reasonable  in 
its  gbject,  and  conformable  to  the  constitution  of  the 
company,  which  was,  that  each  member  should  contri- 
bute his  labor  towards  its  support.  As  to  the  objection 
that  the  bye-law  was  not  warranted  by  the  usage,  he 
answered,  that  it  was  an  ordei^for  regulating  the  company 
andjbhery  wiih  a  Jine  for  the  Ireach  of  it,  and  wa« 
within  the  instance  expressly  stated  of  an  order  pro^ 
hibiting  the  freemen  from  using  any  othei'  oyster  grounds 
or  being  in  parlneiship  with  any  othei\  It  does  not  in- 
termeddle with  the  rights  of  persons  who  are  not  mem- 
bers, nor  prohibit  those  who  are  members  from  conti- 
nuing such,  so  long  as  they  choose  to  continue  'so 
exclusively ;  and  is  it  not  a  reasonable  mode  of  regu- 
lating the  company  and  fishery  to  provide  that  so  long 
as  any  member  shall  choose  to  apply  the  benefit  of  his 
labor  not  for  the  company  but  to  its  prejudice,  so  long 
he  shall  not  be  incitled  to  a  share  of  the  profits,  but  that 
those  profits  shall  be  shared  among  tho^  who  labor  for 
the  company  ?  And  as  to  th^  mode  of  enforcing  the 
payment  of  this  penalty,  if  the  law  gives  a  power  to 
impose  a  penalty  it  gives  also  the  means  of  enforcing 
the  payment,  which  may  be  either  by  action,  or  by  de- 
duction out  of  the  member's  share  of  the  profits,  or  by 

that 
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1813.        that  which  is  similar,  though  it  goes  perhaps  somewliat 
'        fartberi  withholding  his  share  till  the  penalty  is  paid. 

t^ahui        Still  the  question  is,  whether  this  is  not  a  reasonable 
mode  of  enforcing  it     It  is  submitted  that  it  is;  that 
as  it  operates  only  on  the  party's  share  of  the  joinf 
profits,  it  is  not  like  a  distress,  because  that  subjects 
the  goods  of  the  party  and  even  his  house  to  disturbance^ 
To  another  objection,  that  the  bye^law  affects  the  rights 
of  persons  who  had  an  inchoate  right  to  become  meoh* 
bers,  it  may  be  answered,  that  the  inchoate  right  is  sub* 
ject  to  the  usage  and  must  be  governed  by' it;  and  as  to 
this  being  an  expost  facto  law,  after  the  plaintiff  had 
become  a  freeman,  he  cannot  complain  of  a  law  to  the 
observance  of  which  he  has  bound  himself,  if  it  be  for 
the  regulation  of  the  company. 

Lord  Ellenborough  C.  J.     A  bye^law  giving  a 
remedy  by  distress  for  the  recovery  of  the  penalty  would 
be  bad.     And  is  not  this  worse?    The  company  are 
not  content  with  levying  the  fine,  but  they  withhold  all 
share  of  the  profits  till  the  fine  is  paid.     Is  not  that 
going  vastly  beyond  the  power  of  merely  imposing  a 
penalty  for  contumacy  with  a  direction  to  stop  it  out  of 
the  profits?  And  there  is  not  any  instance  Stated  which 
goes  beyond  that  extent      Assuming  therefore  this 
bye-law  in  other  parts  of  it  to  be  good  on  general  prin- 
ciples, and  in  conformity  with  the  policy  of  ihe  original 
constitution  of  the  company,  and  I  believe  it  is  not  an 
un&equent  bye^law  that  members  of  one  company  shall 
not  be  members  of  different  companies,  is  not  this  a 
penalty  upon  a  penalty?     I  think  there  is  a  great  deal 
in  the  argument,  that  the  inchoate  rights  of  persons 
acceding  to  the  body  are  to  be  taken  as  subject  to  the 
10  laws 
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laws  to  be  made  for  the  regulation  of  the  body ;  but  if        1813. 

there  be  DOt  any  usage  to  authorize  the  exclusion  of  the        " 

freemen  from  all  share  of  the  profits  until  the  penalties  be         «jf«ij 

paid,  it  seems  to  me  that  this  bye-law  goes  too  far  in  that 

part  of  it;  it  is  exercising  a  power  beyond  that  given 

by  law.    It  is  true^  undoubtedly,  that  if  the  law  give  a 

power  of  inflicting  apena%,  where  it  gives  the  end,  it 

also  gives  the  common  means  of  attaining  it  by  action^ 

but  it  does  not  give  any  extraordinary  means.     On  this 

gnraod  alone  the  case  may  be  decided ;  and  it  becomes 

mmecessaiy  to  determine  how  far,  if  the  bye-law  had 

not  contained  these  extraordinary  means  of  compelling 

payraeat  of  the  penalty,  it  might  in  other  respects  have 

been  good.    It  certainly  is  a  bye>kw  not  authorized  by 

any  usage  stated  in  the  case. 

La  Blanc  J.  If  the  usage  only  authorizes  the  in* 
ffictioQ  of  a  penalty  and  stops  there,  I  am  not  aware  of 
aoy  case  which  ahews  that  a  bye-law  may  go  &i^ 
ther  than  the  common-law  mode  of  recovering  it  by 
actioa. 

Batlst  J.  The  eiect  of  this  bye-law  would  be  to 
mulct  the  party  to  the  whole  extent  of  his  profits,  how- 
ever great  they  might  be,  supposing  he  had  not  the 
I  of  paying  10/. 

Per  Curiam^  Judgment  for  the  plaintiff. 
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s^rturdof.  Doe,  on  the  several  Demises  of  Sir  F.  Sykes 

Nc^.  6th.  gjjj^  ^  BEiffYON,  against  Durnfoud  (a'). 

A  notice  to  quit   l^  JECTMENT  to  recOver  a  messuajre  and  premise* 

in  writing,  X^  *^ 

iigocd  by  the  in  the  parish  of  Motcombe  in  the  conutyoi  Dorset, 

and  atfcsted  by  tried  before  Chambre  J.  at  the  summer  assizes  for  that 

bc^proTcd  bir"*'  county  18 J2,  when  a  verdict  was  found  for  the  plaintiff 

calling  that  upon  the  demise  of  R.  Benyon  subiect  to  the  opinion 

witncM,  orhii        ^  J  j  r 

abcence  must     of  the  Court  on  the  following  case : 

for;  proof  that        By  an  Order  of  the  court  of  chanosry  on  the  ajth^ 

thrtei!!n^**°"  of  Mctt^  1805,   purporting   to  be  made    in   a  cause 

^^^d'd'-d  *^^**' b*  ^^^   depending   in  which  Sir  F.  Sjfkes   an  in&nC^ 

ject  to  it,  is  not  &c.  was  plaintiff,  and  Warren  Hastings^  Edward  Sykes 
fuficient* 

and  others  defendants,  praying  on  behalf  of  the  said 

jSir  JP.  Sykes  as .  tenant  in  toil  in  possession  of  cer- 
tain estates   of  which  the   premises  in   questioh  are 
parcel)  for  an  account  of  the  rents  and  profits  which 
bad  been  received  by  the  said  defendants,   and  that 
a  receiver  might  be  appointed   during  the  plaintiff's 
minority,  it  was  referred  to  tTie  Master  to  appoint  a  re- 
ceiver, and  E.  Benyon  (the  lessor  of  the  plaintiff)  wA^ 
thetcupon  appointed  such  receiver  on  the  ist  df  JRf2r»- 
.ary   1806,   and  has  continued  so  ever  since.      The 
defendant  was  in  possession  of  the  premises  as  tenant 
from  year  to  year  before  Michaelmas  i8otf,  biit  how 
«     long  before  did  not  appear,  and  is  still  in  possession; 
and  held  them  under  a  yearly  rent  which  he  paid  up  to 
181 1,  once  to  Benyon  himself  but  at  other  times  to  his 
agent;  who  gave  receipts  signed  by  him  in  his  own 
pame  generally,  and  not  as  agent.     The  agent  never 

(m)  This  can  wai  argued  at  Serj€ants*'ltuk  . 

shewed 
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•hewed  the  oi'der  to  the  defendant,  but  frequendy  told        x8i3* 
him  that  Benyon  was  appointed  receiver ;  and  it  ap-       ""doT" 
peared  by  conversations  between  the  affent  and  the         a^aimf 
de&ndant,  that  the  defendant  was  well  aware  of  that 
drcumstance  when  he  paid  the  agent  the  rent.    On  the 
25th  of  September  i di  i,  a  notice  in  writing  dated  the 
20th  of  September  to  quit  the  premises  at  Lady^day 
next  was  served  on  the  defendant,  which  the  defendant 
read  and  made  no  objection  to  it.     Tliis  notice  was 
produced  at  the  trial,  and  appeared  to  be  signed  by 
B^Benyorif  and  also  to  be  attested  by  a  subscribing 
witness  in  these  words,  "  witness  to  the  signatui*c  of 
the  said  IL  Benyon  —  John  Price^^     The  signature  of 
Bmfon  to  the   notice  was  not  proved   by   the  said 
J.  'Price  the  subscribing  witness,  nor  was  his  absence 
accounted  for ;  but  it  was  proved  by  a  witness  that  the 
land-steward  of  Benyon  brought  to  him  two  notices,  of 
which  the  above  notice  was  one,  inclosed  in  a  letter 
franked  by  Benyon^  which  the  steward  told  him  he  had 
received  from  Benyon^  and  desired  him  to  get  served 
upon  the  defendant,  which  he  accordingly  did.    Ob- 
jection was  taken  that  the  notice  to  quit  was'  not  suffi- 
ciendy  proved,  the  subscribing  witness  to  it  not  being 
called,  aud  there  not  being  sufiident  evidence  to  prove 
that  it  came  from  Benyon. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  is  intitled  to  recover :  if  the  opinion  of  the 
Court  should  be  in  the  affirmative,  the  verdict  is  to  stand; 
otherwise  a  nonsuit  is*to  be  entered. 

JSbiyfy,  for  the  plaintiff,  contended  that  the  giving  a 
notice  like  the  payment  of  money  was  proved  by  the 
fact;  and  therefore  it  need  not  be  in  writing,  but  a 

parol 
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1813.        parol  notice  was  good ;  and  that  the  notice  in  qoestioit 
'         was  not  produced  for  the  porpoae  of  shewing  that  it  wa» 

^sinti  signed  by  BewfOHj  but  only  that  it  was  served ;  and  here 
it  was  proved  that  it  was  served,  and  that  the  defendant 
did  not  object  to  it,  which  was  sufficient.  Doe  v. 
Forster  (a).  And  he  cited  Boe  v.  Pierce{b\  where  it  wa» 
held  that  a  parol  notice  to  quit  ^ven  by  the  steward 
of  a  corporate  body  was  sufficient  without  shewing  an 
authority  under  seal  from  the  corporate  body;  for  it 
was  said  that  by  bringing  the  gectment  they  autho- 
rized and  adopted  his  act.  And  the  same  inference 
may  be  made  in  this  case. 

Lord  Ellenborouoh  C.3.  The  otgection  to  it  as  a* 
parol  notice  is,  that  it  appears  to  be  a  written  one,  and 
as  a  written  one  that  the  hand-writing  of  the  party  was 
not  proved  by  calling  the  attesting  witness.  It  is 
among  first  principles,  that  if  the  hand«writing  must  be 
proved  and  there  be  an  attesting  witness  to  it,  that  wit- 
ness must  be  called  or  his  absence  account^  for. 

Dampier  J.  The  execution  of  a  bond  is  a  iiurt,  but 
the  obligor's  subscription  must  be  proved  by  the  attest- 
ing witness  if  there  be  one.  This  might  be  a  notice 
from  any  stranger. 

Per  Curiam^  Judgment  of  nonsuit. 

(a)  13  ^iU  405.  {]>}  %  Camp,  N,  P.  C  96. 
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I8I3* 

H.PLATT  and  Mary  his  Wife  agcunstPovfLES  (a).  ^^^ 

PASEbyplaintiffand  wife  in  right  of  the  wife  as  r^  Deviseefaf«- 

versioner  in  fee  of  a  messuage  and  lands  in  the  ^^inl  nx^ 

parish  of  BridsUm  in  the  county  of  Hertford^  against  (hj^*^*^^*^ 

the  defendant  as  husband  oi  Elizabeth^  tenant  for  life  of  "^^  for  the 

term  of  her 

the  said  premises,  for  cutting  down  timber  trees.   Fle%  nataml  Hfcand 

.      .,  from  and  after 

DOtgmlty.  her  decease  to 

At  the  trial  before  Graham  B.  at  the  last  Leni  assizes  ^y  by\b?'' 

for  Herefordshire^  a  verdict  was  found  for  the  plaintiffi  Jnn*^^^Jeif 

damages  132/.  185.  2^  subject  to  the  opinion  of  the  or  to  be  begot- 
ten ;  and  for 

Coiirt  on  the  following  case :  want  of  such 

line  renauidet 
Tkmas  Smith  being  seised  in  fee  of  the  reversion  of  o? ers  the  wife 

the  premises  mentioned  in  the  declaration  expectant  on  g^Vrpm^'bility. 

the  decease  of  Sarah  Smith  his  mother,  who  was  entitled  *^^  ^^  ^^^ 

thereto  for  her  life,  on  the  1 3th  of  Naoember  1 783  by  his  bwa'i  death, 

'    ^    ^  whenihenright 

vml  devised  to  his  wife  Elizabeth  the  said  reversicm  hate  had  f 


to  hold  to  his  wife^^  and  during  the  term  of  her  theie  never  was 

neimdli/ef  and  from  and  after  her  decease  to  the  heirs  of  airiaSSa.**^  ^^ 

hrhodgby  him  (the  testator)  lawfidfy  begotten  or  to  be 

h^otten,  and  for  "doant  of  such  issue  to  his  brother-in-law 

Jams  Budge  and  the  heirs  of  his  body  lawfully  to  be 

begotten;  subject  n^ertheless  to  the  payment  of  200/. 

to  Miay  the  daughter  of  his  sist^  Elizabeth  Wiltshire 

within  12  months  after  the  decease  of  his  wife^  but  in 

case  there  Aould  be  no  issue  of  the  body  of  J.  Rudge  dbten 

he  devised  the  same  unto  the  said  Mary  her  heirs  and 

assigns  for  ever.    On  the  6th  of  October  1 784  the  tes« 

(«}  Thtk  case  was  algiied'at^<r;i«0iVii» 

Vql.1L  F  tator 
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tator  died  leaving  his  wife  EUzabeth  him  surviving^ 
who  afterwards  intermarried  with  the  defendant  and  i» 
now  living*  There  never  was  amf  issue  of  the  marriage 
of  the  testator  with  EUzabeth  his  mfe.  &  SmitA  the 
mother  of  the  testator  died  about  the  13th  of  October 
17869  and  diereupon  the  defendant  in  right  of  his  wife 
tipolcposaession  of  the  estate.  J.  Eudge  one  of  the 
drefiiees  died  a  badielor  in  1808;  and  M.  Wiltshire 
die  other  devkee' married  H.Plattj  and  she  and  her 
husband  are  the  plaintifis.  The  defendant  after  his 
iotwmarriage  with  the  widow,  and  after  the  death  of 
&  Smith  the  testator's  mother,  and  also  of  «/•  Rudge^  and 
after  the  intermarriage  of  the  plaintiffs,  cut  down  the 
limber  trees  mentioned  m  the  declaration,  and  sold 
them  &xt  the  sum  for  which  the  verdict  was  giv^. 

;The  question  for  the  opinion  of  the  Court  is  whether 
the  ^laintif&  are  entitled  to  recover :  if  the  Cotirt  shall 
be  of  opinion  that  they  are  entitled,  the  verdict  is  ixi 
ilaad;  if  not^  ,a  nonsuit  is  to  be  entered*  ' 

•  Abbotti  ibr  the  plaintififsi  after  premising  that  their 
right  to  recover  would  depend  on  the  question  whether 
the  defendant  and  his  wife  in  right  of  hb  wife  were  more 
than  bare  tenants  for  life  under  the  wiU,  contended  that 
they  were,  not*  He  said  it  wna  to  be  argued  on  the 
other  side  that  the  wife  was  tenant  in  tail  after  possi^ 
bility ;  and  he  admitted  that  a  person  mi^ht  be  tenant 
in  tail  after  possibility  as  well  of  a  remainder  as  of  a 
present  estate  {a) ;  but  he  denied  that  any  one  oouldi  b» 
seiiedof  such  an  estate  witboiil  having,  been  at  somei 
antfocdgftt  period   tenant   in    special   talL     In  Co: 
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ULiB^o.  it  b  laid  down  that  as  an  estate  tail  was         i8t3. 

originally  carved  out  of  a  fee  simple,  so  is  the  estate  of        ^ 

tenant  after  possibility  out  of  an  estate  in  especial  taih         ngainst 

Now  the  wife  never  was  tenant  in  special  tail ;    for 

thoHgfa  if  there  had  been  issue  the  law  would  have  given 

her  a  remainder  in  tail,  notwithstanding  the  testator  in« 

tended  to  give  it  her  only  for  life,  yet  as  the  possibility 

of  her  k?iDg  issue  that  might  inherit  was  at  an  end  at 

tbe  instant  when  the  remainder  first  vested  in  her,  she' 

only  took  an  estate  for  life.     The  will  only  speaks  so  a^ 

to  vest  the  estate,  at  the  death  of  the  testator;  and  with 

his  death,  there  never  having  been  any  issue  of  the 

marriage,  the  limitation  to  the  heirs  of  her  body  by  thd 

testator  begotten  became  an  impossible  limitation ;  and 

therefore  never  took  eiSect.     It  is  true  that  one  state  of 

&ctfl  might  be  imagined,  which  would  have  given  the 

wife  an  estate  tail;  jnamely,  if  the  testator  had  died 

leaving  her  enceinte,  and  a  child  had  been  afterwards 

born;  but  if  that  had  been  the  case  it  should  have  been 

•hewn ;  for  although  during  the  lives  of  husband  and 

wife,  be  they  never  so  old,  the  law  w^ill  presume  the 

possibility  of  issue;  yet,  after  the  death  of  either  of  them 

no  such  presumption  can  be  made. 

Lord  Ellenborough  C.J.  There  is  not  any  case 
I  believe  which  has  decided,  that  it  is  to  depend  on  the 
event  of  issue  being  born  whether  the  paily  shall  take 
an  estate  tail.  If  the  words  of  the  will  be  sufficient  to  ^ 
constitute  the  party  tenant  in  tail,  and  she  might  by 
possibility  be  such,  they  are  not  to  be  disappointed  in 
their  operation  by  the  fact ;  if  the  party  might  by  pos- 
sibility have  had  issue  that  would  inherit,  that  will  be 
lufficieot. 
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1813.  Lk  Blanc  J.    A  posthtimousdiildwoiddkayetaken 

bydescenU 


PftATT 


Mv. 


Satuet  J.  There  might  have^been  Usae  en  v^tre 
M  mere  at  the  time  oS  the  testator's  death ;  and  until 
that  waa  ascertained  how  could  it  be  pronounced  that 
she  was  not  tenant  in  tail.  A  possibility  therefore 
eiisted  for  a  tine^  and  that  is  the  thing  to  look  to  said 
BOt  to  the  event* 

Dampibr  J*  For  nine  mtmths  after  the  testator's 
death  there  was  a  possibility  of  her  having  issue  of  the 
body  of  her  husband.  At  the  time  of  hia  death  she 
might  not  have  ascertained  the  &ct»  she  might  not  have 
been  one  month  gone:  there  was  a  possibili^  therefore 
during  the  whole  poriod  of  gestation  that  she  might 
have  issue ;  and  the  event  cannot  vary  it.  It  is  the 
possibility  and  not  the  probability  to  which  the  law 
tcx>ks;  and  here  the  possibility  was  not  at  all  more  re- 
mote than  thaft  which  exists  between  parties  of  an  age 
passed  child  bearing. 

Judgmefit  of  nonsuit. 


Doe,  on  the  several  Demise  of  Sir  M^B» 
FoLKEa  and  the  Dean  and  Chapter  of  Kxe- 
T£R,  against  Ci.£;;d£NTS. 


l^S^'^t  EJECTMENT  brought  by  Sir  M.  J3L  Folies  lessee 

committed  bj  under  the  Dean  and  Cliapter  of  Rteter  of  the 

copyholder  for 

life,  though       nvuior  of  SlavertoUj  to  recover  {X)8session  of  certain 

there  be  an  Ki« 

ttrmediatc  csutf  ill  rcmaicder  between  tbt  estate  of  copyholder  for  Hf  e  and  the  lord's 

MTcr»K>n. 

I  copyhold 
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eopjhold  premises  within  that  manor,  on  the  ground  of 
a  fozfeitiire.  At  the  trial  before  Graham  B.  at  tibe  iaat 
asdxes  for  the  coun^  of  Devon,  it  appeared  that  the 
defendant  held  these  premises  as  tenant  for  life  under  a 
oopy  of  oourt-roU  of  the  said  manors  within  which  ma- 
]ior  there  was  a  custom  for  widows  to  have  the  estate 
during  their  widowhood.  The  defendant's  daughter 
was  also  entitled  under  another  copy  of  court-roU  to  an 
estate  in  remainder  expectant  upon  the  death  or  fbr- 
.feitore  of  her  father's  estate^  and  had  been  admitted  in 
reFenioD.  There  was  no  doubt  upon  the  evidence 
that  the  defendant  had  conunitted  waste  by  cutting 
trees;  but  it  was  objected,  that  as  the  daiighter  was  i»> 
titled  upon  die  death  or  forfdture  of  the  fiither,  the 
lord  had  no  title  to  enter  and  could  not  maintain  this 
ejectaaent.  Hie  learned  Jud|^  however,  directed  the 
jory  to  find  for  the  pkintifl^  giving  leave  to  the  defend^ 
sot  to  move.. 

Mt^  now  moved  accordingly  for  leave  Co  enter  * 
ooDsuit  upon  the  point  reserved;  but  the  Court  con- 
finned  the  direction  of  the  learned  Judge,  saying,  that 
waste  was  an  injury  to  the  lord,  for  which  this  remedy 
would  lie  at  his  suit;  for  if  it  were  otherwise  the  tenant 
bt  life  and  reversioner  by  combining  together  might 
itdp  the  inheritanoe  of  all  the  timber. 

Rule  refused 


ta 
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i^A.  I^^'ss  against  Gilbeot. 

A  debt  <»ue  on     TN  this  action,  which  was  an  action  for  seducing  the 

m  judgment  •*»  ,  a*     »       •       j  j- 

signed  in  an  plaintifPs  daughter,  the  plaintifF  obtained  a  verdirt 

m!iges\ftcrM  ^^^  'S^^-  ^^  August  1 812.     On  the  2d  of  Naoember  a 

ru\tc^  oHnniit.  ^^oi^^iission  issucd  against  the  defendant  upon  an  act  of 

ted  by  defend-  bankruptcy  committed  on  the  1 2th  of  Orfoftw-precedinff, 

mnt,  and  a  com-  *      -^  c  c 

mission  issued     and  the  defendant  was  duly  declared  a  bankrupt,  and 

thereon,  \s  not  »  <•       *•  ^^ 

discharged  by  obtained  his  certificate  on  the  loth  01  April  1813.  On 
though  the' *'  the  30th  of  June  following  the  plaintifF  signed  final 
Zln^Ah^lTiht  j«dg"™ent  and  in  September  took  the  defendant  in  execu- 
bankruptcy.       ^Jqh  upon  a  ca.  sa.  issued  on  the  said  judgment. 

Comyn  moved  under  these  circumstances  for  a  rule 
nisi  for  discharging  the  defendant  out  of  custody ;  and 
mentioned  the  case  Ex  parte  Charles  {a)j  where  it  was 
ruled  that  a  verdict  in  an  actiop  for  damages  was  not  a 
good  debt  to  support  a  commission  of  bankruptcy 
founded  on  an  act  of  bankruptcy  between  verdict  and 
judgment;  which  case  he  admitted  was  against  him, 
^  and  that  the  circumstances  here  were  very  similar :  but 

he  said  that  this  application  was  made  in  order  to  raise 
a  different  question  upon  the  stat5  Oi-t.  0^  30.  ss.  7.  and 
41.  whether  this  was  not  a  debt  barred  by  the  certifi- 
cate. Upon  that  point  he  also  admitted  that  accord- 
ing to  Bamfordy.  Burrell{b)  the  certificate  would  not 
discharge  a  debt  which  accrued  between  the  act  of 
bankruptcy  and  the  issuing  of  the  commission ;  but  he 
contended  that  this  was  a  debt  ^hich  when  perfected 

^  (a)  14  East,  igj.  {})  %Boi.irPulLu 

by 


Bust 
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by  judgment,  had  relation  to  the  time  of  verdict  which 
was  prior  to  the  act  of  bankruptcy ;  and  therefore  the 
certificate  would  operate  in  discharge  of  it.  The  Court  against 
however  refused  the  rule;  Lord  EUenborough  C.J. 
saying  that  he  thought  it  was  governed  by  the  case 
Ef  parte  Charle^^  where  this  subject  was  ^  very  much 
discussed,  ;uid  tbe  Court  looked  into  it  with  particular 
V^^}  and  overturned  the  case  of  Longford  v.  Ellisia). 

Rulerefuse^ 

{«)  14  Xtfjr,  ioa.  cited  in  srgurocDt 


The  Kino  against  Stoker.  ^^''f* 


Same  against  Same. 


Apt/.Stb. 


These  were  rules  for  informations  in  nature  of  quo  "^^B^^f-S- 

1  ^         ^.58.  which 

^rarran.to  whichwere  moved  for  on  the  2istof  JttTi^  enables  a  person 

in  last  7rfni(y  term  against  the  defendant ;  the  first  for  held  or  executed 

cxercifing  tl}e  office  of  common  council  man,  the  second  before^ihiMt-* 

fcr  q^prcising  that  of  mayor  of  the  borough  of  Pembroke.  |^|[^^  ^nLmiT 

The  affidavits  in  support  of  the  rules  stated  that  by  the  ^Jo"*  w<^an« 

**  *  6  yeais  before 

constitution  of  the  borough  there  ought  to  be  one   making  the  mlt 

,      '  °  '.,  J  absolute  for  thf 

fna^pr  anq  twelve  comnjon  counal  men  and  no  more;   information, 
but  that  for  some  years  past  a  great  many  persons,  ex-  brforcVbtainiiig 
.^peding  the  number  of  twelve,  without  any  lawful  war-  ^'^^  iherrfow 
rant  or  tide,  had  exercised  and  usurped  the  offices  of  ^he  Court  le- 

*  iuied  to  make 

conunon  council  men,  and  that  the  defendant  on  the  the  rule  abko. 

,«__^  .1  1.  1  '1  ^**^*  where  tbt 

13th  of  My  1807,  notwithstandmg  there  were  at  that  6  years  bad 

then  elapsed, 
thoofih  they  had  not  elapsed  before  the  rule  nisi.  But  a  title  to  one  oflice  which  is  a 
qualificstion  to  hold  another  office  h  not  within  s.  3.  of  the  statute  respecting  derirativt 
titles,  and  therefoie  although  the  party  had  cxerci^d  the  first  for  6  years,  the  Court  aado 
the  rule  absolute  for  an  infvr^aiioo  for  exerdsiog  the  second  office  upon  a  defect  of  title 
lothcfint. 

F  4  .  tim« 


Stokei. 
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1 8 13*         time  twelve  common  council  men,  had  usurped  the  office 
JT^         of  common  council  man,  and  on  the  same  day  was  dniir 

*  The  Kino  '  j  ^ 

fg<uy^  sworn  in;  and*&rther,  that  on  the  i6th  Ociober  1809 
the  defendant  usurped  the  office  of  mayor,  although  he 
was  not  at  that  time  one  of  the  twdve  conunon  ooundl 
inen  out  of  whom  the  mayor  ought  tp  have  been  chosen. 

The  Attorney  General^  W.  E.  TawnUm  and  Oaoen^ 
shewed  causey  and  as  to  the  first  rule  they  referred  to 
the  32  6. 3*  r.  58.  which  enables  a  defendant  to  an 
information  m  the  nature  of  quo  warranto  to  plead  that 
he  held  or  executed  the  office  six  years  before  the  ez^ 
bibituig  of  the  infonnation ;  and  cont^ided  that  the 
Court  would  not  do  so  nugatory  an  act  as  to  grant  an 
information,  when  it  appeared  that  the  defendant  was 
^  in  a  condition  to  plead  the  statute  to  it  with  effect. 

Ahhcit  (with  Scarlett)  in  support  of  the  rule,  contoided 
that  the  application  foi;  the  rule  nisi  was  to  be  consi- 
dered as  the  first  step  of  the  proceeding,  and  as  that  had 
been  made  within  six  years,  the  Court  in  furtherance  of 
the  rights  of  parties  would  refer  the  exhibiting  of  the 
information  itself  to  that  time,  or  allow  the  information 
to  be  exhibited  nunc  pro  tunc. 

Lord  EijXNBOROuoH  C.  J.  The  words  of  the 
ptatute  are  <<  before  the  exhibiting  of  the  information  ;** 
pmd  I  do  not  think  that  leaves  us  any  latitude  of  inter- 
pretation. Where  a  statute  limited  a  time  within  which 
a  <<  prosecution  must  be  commenced"  there  I  beliere 
Lord  Kewfon  and  the  Judges  hdd  that  the  information 
and  proceeding  before  the  magistrate  within  the  time 
iras  enough,  without  preferring  the  indictment  within 

the 
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the  time(tf) ;  bot  the  words  there  are  different  firbm 
tbese. 

The  KxN« 

against 

Daupixr  J.    I  remember  a  similar  supplication  hay«       ^t<>k'*« 
ing  beeQ  refused  in  a  former  case  in  which  I  was ;  and 
the  same  argument  was  used  on  that  occasi<m  as  has 
been  now  used* 

Per  Curiam^  Rule  discharged. 


Hie  same  arguments  were  urged  against  the  second 
nle,  and  also  that  the  statute  was  passed  for  the  quiet- 
ing the  possession  of  persons  who  had  exercised  fran- 
chifles,  and  for  preventing  others  from  lying  by  fix*  a 
length  of  time  with  latent  objections  to  their  titles; 
and  it  was  insisted  that  the  question  upon  this  rule  was 
in  effect  the  same  as  on  the  last,  inasmuch  as  the  de- 
fendant's title  to  be  mayor  depended  on  his  title  to 
be  common  coimcil  man ;  and  if  he  was  a  good  common 
oonncil  man,  which  had  been  decided  and  cannot  now 
be  controyertedy  he  was  a  good  mayor.  And  the 
third  section  of  the  statute^  for  the  protection  of  deri- 
TatiTe  titles,  was  referred  to,  as  well  as  the  general 
rale  laid  down  in  d^T.R.  284.  and  also  Rex.  v.  PecH 
cock(f})  where  Ashhurst  J.  said  that  the  meaning  of  the 
rde  uras  that  a  corporator,  after  a  quiet  possession  for 
ox  years,  shall  be  taken  to  be  a  good  officer  to  all  intents 
ondjurpotes. 

On  the  other  side  it  was  denied  that  this  case  fell 
within  the  terms  of  the  third  section  respecting  deriva- 
tive titles;  because  that  section  fgpeeks  only  of  titles 
derived  under  an  election,  nomination,  swearing  in  or 

^}  wiUMTt  fi9Mt  X  Ssa.  r.  c  1S6.         (^)  4  T.  ^  684. 

admission 
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1813*  admission  of  any  person,  in  which  case  they  shall  not 
^T~^       be  affected  by  reason  of  any  defect  in  the  title  of  the 

agmmt  person  electing  &c,  in  case  such  person  has  been  in  the 
exercise  of  his  office  six  years;  but  this  is  not  a  tide 
derived  under  the  election  &c«  of  any  person  whose 
title  is  sought  to  be  disturbed ;  but  the  title  of  tUe 
party  himself  to  be  common  council  man  is  a  necessary 
qualification  of  bis  title  to  be  mayor.  Unless  tbefefore 
the  statute  can  be  shewn  to  extend  to  titles  necessary 
as^qualifications  to  other  tides  it  will  not  apply* 

Lord  Ellemborough  C.  X  Upon  the  other  rule  I 
thought  the  party  could  plead  the  statute  effectually  and 
without  question ;  but  here  it  may  be  a  question  whe- 
ther he  can  do  so;  and  therefore  J  think  we  should 
Jeave  him  to  put  it  on  the  record* 

lit  Blakc  J.  This  is  a  title  not  derived  under  ih« 
ibrmer  title,  but  built  upon  it. 

DaiifiebJ.  This  is  not  a  cas^  of  title  derived 
under  that  of  common  council  man ;  but  a  cas^  where  a 
previous  qualification  is  necessary  by  being  a  common 
council  man,  which  the  party  has  been  for  six  years. 

Per  Curiam^  Ruk  absolute. 


»  THB  Fimr-FotriiTH  Year  ot  GEOROE  IIL  yg 

1813. 


The  Kino  aMinsf  Warloxt,  Mond^. 

UPON  shewinir  cause  airainst  a  rule  obtained  last  The  Court  i«ti| 
i.       1  ^,      .    ^  .  .  ^  make  the  rule 

term  for  leave  to  file  informations  in  nature  of  fori  quo  war. 
quo  warranto  against  the  defendant  and  seven  others^  tlon  ab^hlte!* 
for  exercising  the  office  of  burgess  of  the  borough  of  party'has^tnce 
Pemhvkey  it  appeared  by  an  affidavit  on  the  part  of  the  taincd  Vesignc4 
defendantSy  that  on  the  25th  of  Oc/o&^  last  they  at-  hls^tiiKnati'ofi 
tended  at  the  council-chamber  pf  the  town  and  borough  cepted.   1  he 
^ Pembroke^  and  requested  the  mayor  and  common  consolidates, 
council  men  then  and  there  duly  assembled  to  accept  the  tiom  against 
resignation  of  their  franchises  as  such  burgesses,  which  for  distinct 

,  -  .i  J  4.     J  J    offices,  for  ther* 

the  mayor  and  common  council  men  agreed  to  do,  and  must  be  an. in- 
that  they  did  then  resign  their  franchises  accordingly,  against  eaeh  to. 
and  the  order  and  acceptance  of  tb^ir  resignation  was  to  tiisclain, 
altered  in  the  council  book,  and  signed  by  the  mayor 
and  15  common  council  men ;  and  t^hey  now  stated,  that 
they  did  not  claim  or  pretend  to  be  burgesses  of  the 
said  town  and  borough. 


)F.£.7(n/n^on  submitted,  that  under  these  circum- 
stance  the  G>urt  would  not  make  the  rule  absolute,  as 
the  persGOs  no  longer  stood  in  the  character  complained 
of;  and  that  at  all  events  they  would  not  permit  eight 
several  m&rmations  to  be  filed,  but  would  direct  them 
to  be  consolidated. 

Lord 


f6 

f8t3. 

TbeKiNS 
Wablov. 
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Lord  Ellenborough  C.  J.  laid,  that  assuming  it  to 
be  a  valid  resignation,  still  the  role  most  be  made  abso- 
lute; for  a  resignation  was  not  an  answer,  although  it 
might  regulate  the  discretion  of  the  Court  in  imposing 
the  fine;  and  as  to  the  other  point,  there  must  be  seve- 
ral informations,  in  order  to  enable  each  defendant  to 
disclaim,  for  this  was  not  a  joint  offisnce:  and  Daug^ierJ. 
added,  that  in  the  Launcuton  case  he  remembered  one 
information  was  tried,  and  the  rest  suspended  upon  an 
undertaking  of  the  other  parties  to  disclaim  accordii^ 
to  the  event  of  the  triaL 

iPcr  Curiam^  Rule  absolute* 


AbboU  {yn^ScarlettJ  in  support  of  the  rule. 


iVSnn  9th. 

Warrant  of 
attornqr  to 
confess  a  jadg- 
mcnt  to  three, 
and  one  dies, 
the  Court  will 
permit  jodg- 
ment  to  be  en* 
tered  hy  tlie 
sbrviTorfc 


Fbndall  and  Others  against  Mat,  Bart. 

^  HE  defendant  gave  a  warrant  of  attomeyrto  dmfess 
a  judgment,  in  an  action  of  debt  at  the  suit  of 
FendaUy  Evansy  and  Jelf^  for  1574/.  money  borrowed  jDf 
the  said  three  persons.  Fendall  was  since  dead,  and 
now  AbboU  moved  for  leave  to  enter  up  judgment  on 
the  part  of  the  survivors.  He  admitted  that  a  warrant 
given  by  two  persons,  to  enter  up  judgment  against  the 
twO)  would  not  warrant  a  judgment  against  one  alone 
if  the  other  died,  because  the  authority  must  be  pur- 
sued. Gee  y.  Lane  {a);  but  he  took  a  distmction,  that 


(ri  i5-fi«'.59** 
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88  here  the  judgment  prayed  was  to  be  entered  up  hjf 
and  not  againsi  the  survivors,  the  authority  v6uld  be 
lubstantially  pursued  by  suffering  it  to  be  so  entered, 
and  no  additional  inconvenience  could  arise  from  it  to 
the  defendant;  and  he  dted  Todd  v.  Todd{a\  and 
lutcker  v.  Smith  {b)^  where  similar  applications  had 
he^  granted. 

ImA  EtLBNBORoUGH  C«  J«  observed,  that  the  altera^ 
tkm  in  the  slate  of  parties  being  only  in  the  persons 
charging  and  not  in  the  persona  to  be  charged,  mi  j^t 
make  a  material  distinction ;  and  atker '  consulting  with. 
the  other  Judges  said,  that  thqr  \vere  not  embariated. 
bj  the'  cas^  of  Gee  v.  Lane^  and  therefore  that  leave 
Big^t  be  granted. 

Per  Curiam^  Rule  absolute. 

(4)  Bmnest  4S.  S.  C  by  the  nimt  of  T$dd  ▼.  Dodit  x  ffllt.  $i% 


Bbacsoirdle  against  Orfokd  and  Others.       Tittsi^^ 

Trespass  for  breaking  and  entering  the  plaintiff's  Tws|MSf  foi: 
dwelling-house,  and  without  any  legal,  reasonable,  cntcrini  *°*^ 
«  probable  cause  whatsoever,  and  under  a  false  and  p^**"??"* 

dweUing^hnosc 

mfounded  charge  and  assertion  thai  the  plaintiff  had  miybeweli 

•         .  laid  to  have 

itolen  jffroperty  in  her  house,  searchmg  and  ransacking  been  done  m^ 
the  same,  and  making  disturbance  &c. ;  per  quod  the  ^Jd  assertion  that 
plaintiff  was  not  cMily  interrupted  in  the  quiet  enjoy*  ^stol^prtpetty  in 
iQ«nt  of  her  dwelling,  hut  her  credit  and  character  were  5^*Xw^7iji- 
wd  are  injured  by  reason  of  a  belief  excited  amongst  ■^J'^'l'*  f'*^  STt ' 

i(  hiifoQly  as  matter  of  aggravation  :  and  ihe^ury  may  gjre  dama^et  foi  the  trespass  a» 
^is  aggtaTatcA  by  such  false  chai^ 

her 
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Ifii3.        her  neighbours,  in  consequence  of  such  searching,  that* 
— —        she  was  a  receiver  of  stolen  goods  knowing  them  to 

BftACtOIROLI  »  °  ° 

mgmnsi       hsTc  been  stolen,  &c 

Flea,  general  issue ;  and  there  was  also  a  j  ustification 
under  a  leave  and  licence  of  the  plaintiff,  which  was 
denied  in  the  replication. 

At  the  trial  at  the  last  assizes  at  Cies/^  a  verdict  was 
found  for  the  plaintiff  damages  50/. 

Barnes  now  moved  in  arrest  of  judgment,  or  for  a 
new  trial  on  the  ground  of  a  misdirection.     Upon  the 
first  ground  he  took  this  exception  to  the  declaration, 
that  it  allq[ed  the  trespass  to  have  been  committed 
under  a  &lse  charge  and  assertion,  per  quod  the  plain-  - 
tiff  was  injured  in  her  credit,  &c.;  which  was  combin**. 
ing  with  trespass  other  matter  that  is  properly  the  sub- 
ject of  an  action  of  slander;  and  if  this  could  be  done, 
he  said  it  would  be  in  effect  enlarging  the  lime  limited  > 
&r  bringing  actions  on  the  case  for  slander,  wherever 
the  slander  happened  to  be  accompanied  with  an  act  of 
trespass.     Upon  the  other  ground  he  stated  that  the 
learned  Judge-had  directed  the  jury  <<  that  if  they  be- 
lieved the  plaintiff's  witnesses,  he  thought  there  cer^ 
tainly  was  something  very  like  a  charge  of  havinj^ 
stolen  goods  in  the  house,  and  if  so  the  damages  un- 
doubtedly ought  not  to  be  merely  nominal."    This  he 
contended  was   in  effect  directing  the  jury  to  give 
damoges  for  the  false  assertion,  which  they  ought  not  ta 
have  done,  but  only  for  the  trespass ;  and  he  insisted 
that  it  was  clear  the  jury  had  given  damages  on  that 
account,  because  the  actual  damage  proved  was  very 
•light. 

A,  Lord 
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Lord  Ellenborouoh  C.J.     At  to  the  exception.       x8i3« 


BRACtOIHD&B 


taken  to  the  declaration^  the  trespass  is  the  substantive 

dUq[BtiDii|  and  the  rest  is  laid  as  matter  of  aggravation        i^g^st 

cnlj.    On  the  other  point,  it  does  not  appear  that  the 

karqed  Jadge  told  the  jury  they  might  go  beyond  the 

damages  for  the  trespass  and  consider  the  rest  as  a  sub- 

jea  of  substantive  damage,  or  in  any  other  wise  than 

as  connected  with  the  trespass ;  and  that  is  the  constant 

CDune  of  considering  it     In  actions  for  false  imprison^* 

ment  the  jury  look  to  all  the  circumstances  attending 

tfae  imprisonment,  and  not  merely  to  the  time  for  which 

the  party  was  imprisoned,  and  give  damages  accord* 

ia^j:  so  here,  the  breaking  and  entering  the  plain- 

tiff's  difdling-house  for  the  puipose  of  searching  it, 

and  under  the  false  charge,  constitutes  the  trespass ;  and 

the  fidse  charge  was  not  left  as  a  distinct  and  subitaa* 

tive  ground  of  damage. 

LsBuMcJ.  It  is  always  the  practice  to. give  in 
evidence  the  circumstances  which  accompany  and  give 
«  duuvcter  to  the  trespass. 

Per  Curiam^  Rule  refused* 
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ruetiry.  The  King  against  The  Commissionera  for  in- 

closing  Landft  in  the  Parish  of  Dean,  in  the 
County  of  Cumberland. 

doSi?Ki!""  T^^  wasaruleniri  for  a  mandamus  to  the  commis* 
""^i^i^'S""  •  sionersunderthe49G,3.c.  13,  (local and persOTial, 
qaarter  Ksuons  not  printed)  for  iQolosuig  lands  in  the  pariah  oi.Dean 

within  four 

moothi  after  io  the  couBty  of  Cumberland^  commanding  them  toi  set 

complail^t^shaU  <mt  ss  a  public  road  a  certain  road  particularly  de* 

the  party"' ^^  scribed,  extending  across  part  of  the  commons  in  the 

Slr^doDcia^  said  parish,  pursuant  to  an  order  of  sessions  made  in 

porsutDceof  that  behal£    The  affidavits  disclosed  these  fiu^ts,  that 

that  or  of  the 

general  indo.     the  commissioners  in  or  about  Jime  1809,  in  puisQanoe 

sore  act  (other       -,      ,.        .  .».i         «  •         i«« 

than  and  eicept  of  the  directions  contained  m  the  8tn  section  of  the  ge- 

tiont  ac  are  bf  nersl  inclosurc  act,  which  is  incorporated  in  the  private 

genend  inclo^  ^^  ^^  ^^  ^"^  appointed  the  public  carriage  roads  and 

daredtobe  highways  through  add  over  the  lands  and  grounds  in- 

^*"^*"S»fi^*^»  (ended  to  be  inclosed  by  the  private  act,  and  gave  the 

docs  not  £iyc  usuol  notioe  thereof  in  the  newspaper  named  in  -that 

partycompUin*  sct,  and  in  'Such  notice  appointed  a  meeting  to  be 

.TOmnSaioieri  holden  by  them,  for  the  purpose  of  hearing  objections 

to  Mt*^oii"a**  ^^  ^®  public  roads  and  highways  so  set  out,  on  the 

particular  road  26th  of  July  then  next:  that  one  Walker,  conceiving 

road,  against  himself  aggrieved  by  the  setting  out  such  public  roads 

nation :  and  and  highways  over  the  said  commons,  directed  his  agent 

di||y£t"hc  most  ^  attend  the  meeting,  and  point  out  to  the  commissioiH 

4^S^nthf"*'*d  ^^  *®  alteration  which  he  wished  to  have  mader  that 

cannot  after 

that  time  when  the  commisuoncri  set  out  the  road  at  1  private  road  appeal  against  that 
determination,  his  cause  of  complaint  bdng  that  it  is  not  set  out  as  a  pnbllc  road»  and 
not  that  it  is  set  out  as  a  private  road. 

It  seems  that  an  indictment  against  the  commxssionerSf  for  not  obeying  an  order  of 
setiionk  directing  them  to  set  out  the  road  as  a  public  road»  would  not  be  $nch  a  remedy 
to  the  party,  supposing  him  entitled  to  have  the  road  so  xt  out,  as  would  maJte  the 
Court  refuse  to  inteifcre  by  mandvstti. 


Iitclosuie. 
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the  agent  attended  the  meeting  oit  the  26th  otjufyy  and         x  8 1 3. 
explained  to  the  commissioners  and  to  a  justice  of  thp         — 

'^  "^  The  KiifO 

peace  who  attended  the  meeting,  the  objection  of  Walker         against 

111.  i  »'t  .    1  11  The  Comrois- 

to  toe  public  roads  and  highways  as  set  out  by. the  cpm-»  sioners  ofDsAa 
miflsioners,  and  the  additional  road  which  he  (Walker) 
wished  to  be  set  out  as  a  public  road,  and  which  had 
previously  been  a  public  road ;  and  the  commissioners 
seemed  to  think  it  reasonable  that  sudi  road  should  be 
let  oat;  but  it  was  objected  to  by  their  dcrk,  who  said 
it  was  unnecessary ;  that  the  commissioners  then  agreed 
that  two  of  their  own  body  whom  they  named  should 
wait  on  Walker  in  a  day  or  two  upon  the  subject^ 
and  that  the  commissioners  and  justice  did  not  come  ta 
any  determination  on  the  subject  of  the  objection  whilst 
the  agent  of  Walker  staid  at  the  meeting,  and  neidier 
of  the  two  conmiissioners  named  ever  afterwards  called, 
on  Walker  on  the  subject,  and  that  he  never  had  an j  ^ 
notice  or  intimation  whatever  that  the  commissionert 
and  justice  had  determined  against  his  objection  to  the 
public  roads  as  set  out  by  the  commissioners,  nor  had' 
he  any  reason  whatever  to  understand  or  believe  that 
they  had  come  to  any  such  determination  until  on  or 
about  January  last,,  when  he  saw  an  advertisement  or 
notice  in  the  newspaper  of  the  private  roads  set  out  by 
the  commissioners  over  the  commons  and  wastes, 
amongst  wliich  was  the  road  which  he  had  applied  to 
have  set  out  as  a  public  road :  that  the  road  in  question 
has  hitherto  beei^  constantly  used  as  a  public  road,  and 
has  not  in  any  munner  been  stopped  up :  that  at  the 
request  of  Walker  a  person  attended  the  meeting  of 
commissioners  for  hearing  objections  to  the  private 
roa4s  set  out  by  theni  over  the  commons  and  wastes  on 
the  20th  oi  January  last,  which  was  attended  by  a  justice 
Vol-  IL  G  of 
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1 8 1  ^»        tSxhe  peace,  and  made  application  on  behalf  of  Walker 
to  have  the  road  in  question  set  out  as  a  public  road, 
when  he  was  informed  by  the  clerk  to  the  commissioncHi 
The  commis-    jn  ^^  presence  that  the  application  was  too  late,  as 

sioncrsofD«AN  ^  *^* 

lodoiure.  the  matter  had  been  determined  long  since.  Oa:tfae 
I  oth  of  April  kst  Walker  gave  notice  that  he  would  pro- 
secnte  an  appeal  against  the  commissioners  at  the  next 
quarter  sessions  for  the  county,  wliich  he  accordingly 
did ;  and  on  the  hearing  of  that  appeal  the  court  of 
quarter  sessions  ordered  that  the  road  in  question  should 
be  set  out  as  a  public  road  by  the  commissioners,  who 
having  refused  to  obey  diat  order,  the  present  applica- 
tion was  made.  ^ 

Toppifigf  Fell,  and  G.  Lamb  shewed  cause,  and  ob- 
'  jected  to  the  jurisdiction  of  the  sessions  upon  two 
grounds ;  first,  that  no  appeal  lay,  inasniuch  as  the  deter- 
mination of  the  commissioners  was  made  final  by  4 1 G.  3. 
C.I 09.  f.  8«  (general  inclosure  act),  not  being  within 
the  proviso  in  that  secticxi  which  gave  an  a^qieal  to  the 
quarter  sessions.  And  as  to  the  private  act,  they  said, 
that  by  the  ^>peal  clause  in  that  act  (a)  all  such  cases 
«s  were  made  final  by  the  general  inclosure  act  are  ex« 

(tf)  4g  G.  3.  ct$*  tmLCttt  "  that  if  any  person  shall  tVtnk  himself 
aggrieved  by  any  thing  done  in  parsuance  of  this  act,  or  of  the  genenl 
Indotute  act  herein  recited,  (other  than  and  except  inch  dctermina* 
tions  as  are  by  this  act  or  by  the  said  recited  act  declared  to  be  binding, 
final,  and  condosive,  ftc.)  he  may  appeal  to  the  general  quarter  sessioas 
of  die  peace  which  shall  be  holden  for  the  said  county  within  4  ^emkr 
jncnths  next  after  the  cause  of  complaint  shall  hare  ari&cn,  on  giving  to 
the  <aid  commissioners,  or  any  one  of  them,  and  to  the  party  conceroed, 
X4  days  notice  In  writing  of  sueh  appeal,  and  of  the  matter  thereof,  mod 
the  justices  not  interested  in  the  premises  in  such  sessions  asicmbledi 
arc  hereby  required  to  hear  and  detei mine  the  matter  of  such  appeal, 
and  to  make  such  order  therein,  and  to  «wftra  isch  costs  and  damages 
as  to  tlicm  shall  seen  reasonable*". 

Itreasly 


InclMure» 
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pressly  excepted  out  of  that  clause ;  therefore  no  appeal         18^34 
would  lie.    But,  secondly,  supposing  an  appeal  to  lic^         — — 

1        .  rf»   •         I  1  •  '  ■»  *^^  Kino 

nere  it  was  out  of  time,  beq^use  the  private  act  says  that         ax^inst 
the  party  shall  appeal  within  four  calendar  months  next   lionersof  Deak 
ifter  the  cause  of  complaint;  which  in  this  case  was  in        ""^ "'"" 
fhne  1809,  when  the  commissioners  set  out  the  public 
roads.    Lastly,  they  insisted  that  as  another  remedy 
was  open  to  the  party  by  indictment  for  disobedience  to 
the  order  of  sessions,  this  Court  would  not  interpose  by 
mandamus, 

Paky  and  P.  Caurteney  conti*a,  did  not  deny  the  ge- 
neral riUe,  that  if  there  be  another  specific  legal  remedy 
the  Court  will  refuse  to  interfere  by  mandamus,  but  they 
insisted  that  an  indictment  could  not  properly  be  termed 
a  remedy,  and  much  less  a  specific  remedy,  i.  e.  such  a 
remedy  as  the  case  demands;  for  indictment  is  only  a 
proceeding  in  poenam  for  the  past,  and  not  a  remedy 
for  the  future.  Upon  the  second  objection  they  said^ 
titat  it  was  material  to  consider  what  the  cause  of  com- 
plaint here  was,  in  order  to  see  whether  the  appeal 
given  by  the  clause  in  the  private  act  before  alluded  to 
»^a8  out  of  time.  They  contended  that  this  road  being 
H't  out  as  a  private  road,  was  the  cause  of  complaint, 
And  that  did  not  arise  before  January  last,  when  notice 
ofit  was  given.  But  even  admitting  that  it  arose  in 
(Sop,  when  the  public  roads  were  set  out,  and  this  road 
was  not  included  among  them,  still  the  party  ought  not 
under  the  circumstances  to  be  precluded  from  his  ap- 
peal. Nothing  was  done  by  the  commissioners  at  their 
meeting  in  1 809,  which  could  be  considered  as  deter- 
imrnng  the  claim  of  the  party  to  have  the  road  set  out, 
and  it  was  understood  at  the  time  that  nothing  would 
G  2  be 
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r8 1 3*         be  done  without  giving  him  notice ;  and  it  appears  that 
— """"         the  party  had  no  intimation  of  any  determination  before 

The  King  ♦▼     «     «    i         /.  .   » 

agmust  January  iS J 2'  He  had  therefore  a  trjght  to  suppose 
•ionersor'oErN  during  the  interval  that  no  determination  had  taken 
lodotujrc.  place,  and  was  not  called  upon  to  stir  until  some  act 
wos^lone;  as  long  as  no  act  was  done  he  might  think 
no  time  was  lost,  and  therefore  he  shall  not  be  preju- 
diced by  his  acquiescence ;  and  they  cited  Reje  v.  Justicd 
of  Wilts  {a).  Upon  the  first  objection  they  urged  that 
this  case  did  not  fall  within  the  exception  in  the  appeal 
clause  in  the  private  act,  which  was  not  of  an  import  so 
extensive  as  contended  for  on  the  other  side.  The  ex- 
ception extends  only  to  such  determinations  as  are  by 
that  act  or  the  general  act  declared  to  be  bindings 
final,  and  conclusive :  it  is  argued  that  the  dcterminar 
tionof  the  commissioners  is  made  final,  binding,  and  conr 
elusive  by  the  8th  sect  of  the  general  act;  but  that 
section  only  requires  the  commissioners  to  order  and 
finally  direct,  without  saying  that  it  shall  be  binding  and 
conclusive.  It  is  therefore  not  a  determination  which 
is  made  binding  and  conclusive  by  the  general  act,  and 
so  the  argument  that  it  is  within  the  excq}tion  in  the 
private  act  fails.  If  the  exception  were  held  to  extend 
to  all  cases  where  the  commissioners  were  directed 
finally  to  determine,  it  would  exclude  every  case  of  ap« 
peal.  The  woyds  in  the  append  clause  in  the  private  act 
are  very  general ;  they  are,  **  if  any  j)erspn  shall  think 
himself  aggrieved  by  any  thing  done,"  which  are  large 
enough  to  comprehend  this  case. 

Lord  Ellenborough  C.  J.     Upon  the  objection  of 
there  being  another  remedy  in  this  cose,  I  cannot  help 

W  I  Edit,  68|. 

thinking 
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Indosurc. 


;  that  what  has  been  observed  by  the  counsel  in         1 8 1 3. 
•opportofthe  rule  is  extremely  material;  and  that  an         ' 

...  ,  ,  ^      ,    ,  .  1        r  The  Kino 

wdictment  would  not  afford  that  convenient  mode  ot  re-  agthst 
medy  which  might  be  attained  by  mandamus.  But  sionersofOtTii 
tpontherightof  the  party  to  appeal,  it  seems  that  the 
private  act  excepts  such  determinations  as  are  by  that  or 
thegcneral  act  declared  to  be  binding,  final,  and  conclu- 
fiTe:  and  we  have  not  been  referred  to  any  clause  in  the 
jwieral  act,  whereby  any  determinations  are  directed  to 
be  binding,  final,  and  conclusive,  in  those  express  words^ 
or  otherwise  than  by  the  8th  section,  which  requires  that' 
the  commissioners  shall  ordef  and  finally  direct.  The 
exception  therefore  in  the  private  act  must  have  been  in- 
tended to  refer  to  such  determinations.  As  to  the  lapse 
of  time,  supposing  we  had  the  power,  I  very  much  doubt 
whether  we  should  exercise  it  after  the  party  has  laid 
by  for  upwards  of  three  years  without  following  up  his 
Comphiint,  which  is  equivalent  to  acquiescing  under  it* 
Hie  cattse  of  complaint  was  the  not  setting  out  this  road 
as  a  public  road,  for  unless  it  ^as  kept  olive  by  the  com* 
missioners  as  a  public  road,  it  became  extinguished 
by  the  operation  of  the  general  inclosure  act  (a),  the  act 
extinguishing  all  roads  except  those  saved. 

Bayley^J.  What  is  stated  in  the  case  as  to  the  com- 
missioners having  agreed  to  wait  on  Walker  in  a  day  or 
two  ought  not  to  have  induced  him  to  remain  quiet  for 
three  years.  The  not  setting  out  the  road  as  a  public 
road  was  the  gravamen. 

Damfier  J.     Tlie  grievance  commenced  from  the 
time  when  the  order  for  setting  out  the  public  roads 

(•}  4*  C,  3.  r.109.  ^  xz. 

G  3  was 
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1813.        was  made ;  for  the  not  setting  out  this  road  amongst  the 
—         others  amounted  to  shutting  it  up;  for   the   general 
ngairtit        <^t  (a)  enacts,  that  those  which  are  not  set  out  shall  be 
ikincifti^rDEAN  stopped  up  and  extinguished ;  and  therefore  until  some- 
Inclosure.      thing  was  rfone  to  continue  the  road  lie  was  aggrieved, 
^  The  setting  out  the  private  roads  came  afterwards ;  but 
the  grievance  is  not  that  this  road  is  set  out  as  a  pri- 
vate road,  but  that  it  is  not  set  out  as  a  public  one ; 
which  arose  from  its  being  omitted  to  be  set  out  on  the 
£rst  occasion. 

Per  Curiam^  Rule  discharged. 

{n)  See  41  Geo.  3.  c.  IC9.  i.it. 


?*'"''*\  Read  against  Goldrixg. 

iViw.  9th.  ^ 

A  tender  hy  the  TN  an  action  for  goods  sold,  tried  before  Graham  R 

Jcndint  of  The  at  tlie  last  assizes  for  the  county  of  Southampton^  the 

wll^dcd'b^'''*  aefendant  pleaded  a  tender  of  4/.  105.,  to  prove  which 

plaintiff,  by  ^^  witncss  Stated  that  he  was  directed  by  the  defendant 

pulling  out  nis  ^     ^                                           "^ 

pocket-book  to  go  to  the  plaintiff,  that  he  had  no  money  from  the 

«nd ofTcring if  .   «      ,                   ^1         ^   •     *cn    ^         11                        r  %> 

he  would  po  defendant  to  pay  the  planititr,  but  had  money  of  his 

doming  public  own,  and  went  to  settle  for  the  canvass,  which  was  the 

Ir^hichTe  subject  of  the.  plaintiff's  demand.     That  he  met  die 

piaiPtifl  refused  plaintiff  in  the  street,  told  him  he  was  come  to  settle  tlie 

to  take,  is  ^ooii.^  * 

although  the  l>usiness  between  the  defendant  and  him,  and  that  he 

■rtihorhedsy  was  dcsircd  by  the  defendant  to  offer  him  4/.;  the 

to^tendcr  t^Mim  plaintiff  said  he  would  not  take  it;  the  witness  then  said 

short  of  the  ^-^^  j^^  would  ffive  him  the  other  los.  out  of  his  own 

wnoic  win  de»  ^ 

manded,  and  pocket,  and  Hin  tlie  risk  of  beinff  repaid.     He  then 

offers  the  rest  r           '                                                        o       r 

tt  bis  own  risk,  pulled  out  his  pocket  book  and  told  plaintiff  if  he  would 
go  into  a  neighbouring  public  house  he  would  pay  him; 

th« 
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t^  plabtiff  said  he  would  not  take  it.     Upoa  this  evi- 
dence a  verdict  was  given  for  the  defendant,  the  leamed 
Judge  reserving  liberty  to  move  to  enter  the  verdict  for         against 
^Ihe  plaintiff. 

PeU  Serjt   accordingly  moved   for  that  purpose^ 
Tipon  the  same  objection  as  was  taken  at  the  trial,  via« . 
that  the  evidence  did  not  amount  to  proof  of  a  tender 
of  4/.  I  OS.  by  the  defendant  but  of  4I.  only,  the  siukl 
"wbidi  he  directed  his  agent  to  tender. 

BottbeCourt  refused  the  rule,  saying  that  as  the  agent 
had  tendered  the  whole  sum,  it  could  not  make  any 
difference  that  he  had  taken  on  himself  the  risk  of  tenK 
deringtheio^, 

Aule  refused* 


I^£  d.  Jas.  Burrell,  against  Bellamy  and  jveinefis^. 
Another.  ^'"•^•^ 

£JECTMENT  for  a  copyhold  estate  at  Gedney  in  the  a  penon 

fcountyofiiiico/«.  i*^nfd«^ 

At  the  trial  before  Thomson  B.  at  the  last  Lincoln  hold  need  not ' 

assies,  it  appeared  that  tlie  estate  in  question  formerly  trbl^ldoiTttel 

belonged  to  D.  Burrell  who  devised  it  to  M.  Gnjffin  for  "^^^^^^^inhe 

life  with  remainder  in  fee  to  Bobert  Burrell.    On  the  «teward  upon 

•pplmtlOA  to 
death  of  the  tenant  for  life  in  1800,  22.  Burrell  the  re^  him  out  of 

.  jnainder  man  in  fee  being  supposed  to  be  dead,  pro-  fused  to  admit 

damations  for  the  heir  were  made  in  the  usual  manner     ^^ 

$t  the  court  baron ;  and  no  person  appearing  to  make 

claim,  in  1802  the  lands  were  seized  by  Bellamy  as 

G  4  lord 


sa 
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•1813. 

Dob  d. 

BURRELL 

«nd  Another, 

against 

Bellamy*. 


lord  of  the  manor,  who  demised  them  to  the  other 
defendant  In  z  Sop  the  lessor  of  the  plaintiiF  appeared 
and  claimed  as  heir  of  R.  BurreU;  and  made  applica* 
tion  by  his  attorney  to  the  steward  of  the  manor  out  of 
court,  stating  his  claim,  and  asked  whether  he  would 
admit  him.  The  steward  answered,  that  the  lord  of  the 
manor  was  absent,  and  he  could  not  take  upon  himself 
to  admit  him  until  he  returned.  The  jury  found  a 
•verdict  for  the  plaintiff. 


Copley  Serjt.  now  moved  to  set  it  aside,  on  the 
ground  that  the  lessor  of  the  plaintiff  should  have  ten- 
dered himself  to  be  admitted  at  one  of  the  lord's  courts, 
and  that  what  had  been  done  on  the  present  occasion 
could  not  be  considered  as  equivalent  to  an  actual 
tender  of  himself  at  the  lord's  court :  but  the  Court  re- 
vised the  rule ;  and  Dampier  J.  observed  that  what  had 
been  said  by  the  steward  was  a  dispensatioo  with 
BurrelTs  attendance  at  the  Iqrd's  court.* 

Rule  refused. 


Attree  against  Anscomb  and  Others. 

T\EBT  on  bond  by  the  plaintiff  as  treasurer  to  the 
commissioners  for  paving  the  town  of  BrigJithelm^ 
stoney  against  the  defendant  Anscomb  as  principal,  and  the 
two  other  defendants  as  sureties,  for  1730/.  conditioned 
for  the  payment  by  Anscomb  to  the  plaintiff  by  four  equal 
quarterly  payments  of  the  yearly  rent  of  865/.,  for  the 
tolls  arising  from  tlie  market  of  the  said  town,  let  by  the 

rity  for  the  .  ,        '        .     .  ^  ,  ^ 

payment  of  any   suid  commissioners  to  Anscomb  for  two  years  commenc- 

definite  and 

ccruia  cum  of  noney,  and  must  be  stamped  accordingly. 

'3  ing 


Nov,  loth. 

A  bond  condi- 
tioneJ  for  the 
paymenc,  by 
quarterly  piy 
meiU&,  of  an 
annual  rent,  is 
within, the 
48  G   3.C.I49- 
sched.  part  i. 
which  imposes 
■  duty  oil  bonds 
given  AS  a  sccu- 
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iMg  the  1st  of  June  1810  and  ending  the  ^ist  of  May        1813. 
1812.    At  the  trial  before  Heaih  J.  ^t  the  last  assizes        — — 

Attrev 

for  Sttss^r,  upon  the  production  of  the  bond  which  bore         agdnu 
a  3/.  stamp,  it  was  objected  for  the  defendant,  that  by    and  Anoiher. 
48  G.  3.  r.  149.  the  stamp  ought  to  have  been  4/.,  as 
upon  a  boiid  given  as  a  security  for  the  payment  pf  1^ 
fumof  money  exceeding  1006/.;  and  the  learned  Judge 
being  of  that  opinion,  directed  a  nonsuit. 

hmez  moved  to  set  aside  the  nonsuit,  and  contended 
that  this  was  not  a  bond  falling  within  the  description 
givea  in  the  schedule  of  the  act.  The  schedule  part  i. 
imposes  a  daty  on  ^'  bonds  given  as  a  security  for  the 
payment  pf  any  definite  and  certain  sum  of  money,'' 
which  this  bond  was  not.  It  was  a  security,  not  for 
the  payment  of  a  definite  and  certain  sum,  but  for  the 
pajment  of  rent,  which  is  uncertain  and  may  be  sus- 
pended  by  eviction,  and  depends  altogether  .on  the  con- 
tinuance of  the  tenancy;  and  if  this  bond  be  within 
this  branch  of  the  schedule  then  a  bond  given  on^a  lease 
for  21  or  more  years  would  also  be  within  it,  and  must 
have  an  ad  valorem  stamp  upon  the  whole  amount  of 
the  rent  to  accrue  during  the  whole  number  of  the 
years ;  which  would  be  highly  burthensome,  and  could 
hardly  be  intended.  It  is  true,  that  in  another  branch 
of  the  schedule,  a  duty  is  imposed  upon  <<  bonds  given 
as  a  security  for  the  payment  of  any  annuity  or  of  any 
sum  of  money  at  stated  periods  ;*'  but  there  an  excep- 
tion is  made  of  "  rent  reserved  or  payable  upon  any 
lease,"  so  that  this  bond  is  expressly  excepted  out  of  it; 
and  perhaps  it  comes  nearest  to  that  description  of 
bond  which  is  merely  for  the  performance  of  covenants, 

,         '  and 


ATTkt» 

An&cumb 
$tid  AootUer. 
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imd  upon  which  breaches  may  be  assigned  nnder  the 
8  & 9  ^3.  ciu 

Lord  Ellekborocjgh  C  J.  The  same  may  be  done 
perhaps  under  some  bonds  which  are  not  conditioned 
for  the  performance  of  covenants,  but  for  the  payment 
of  sums  certain  (a).  The  second  branch  of  the  schedule^ 
which  has  been  cited,  by  excepting  this  case  shewa 
clearly  that  it  falls  under  the  first  branch^  which  makes 
no  such  exception,  and  it  explains  the  first.  As  it  is 
excluded  by  express  provision  out  of  the  latter  branch, 
so  it  falls  within  the  generality  of  the  first.  It  seems  to 
me  that  this  is  a  bond  for  the  pajnonent  of  a  definite  and 
certain  sum  though  payable  at  future  periods. 

Lb  BX.ANC  J.  T%e  legislature  by  excepting  it  out  of 
etie  provision  and  omitting  to  do  so  in  the  other, 
kave  shewn  that  th^  meant  it  to  come  within  that 
provision- 

Per  Curiam^  Rule  refosed* 

(4)  See  Collins  T.  ColVm^  %  Burr.  Sta    KTmkoi  t.  Owldmg^  ZT.IL  za6. 
Willwihhj  T.  S-wintm^  6  East^  530. 


Jiov,  10th  • 

A  bill  of  eX' 
chan|^  drawn 
and  issued  in 
blank  for  the 
name  of  the 
payee  may  be 
filled  up  by  a 
bon&fide  holder 
with  his  own 
name,  and  will 
bind  the 
^awcr*  / 


Cruchlet  a^ai;t^/ Clarance. 

n^HIS  was  an  action  against  the  defendant  as  drawer 
of  a  bill  of  exchange  for  2oo/.;  the  declaration  con- 
tained several  counts^  and  in  one  stated  the  bill  to  have 
been  n^ade  payable  to  the  order  of  the  plaintitf,  and 
in  another  to  the  order  of—  (thereby  meaning  to  the 
order  of  3uch  person  as  the  defendant  should  cause  to 
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be  named  and  inserted  in  the  said  bill  as  payee),  and 

then  averred  that  the  defendant  caused  the  name  of  the 

plaintiff  to  be  inserted  &c.    At  the  trial  before  Lord         against 

EUenboroiigh  C.  J.   at  the  London  sittings   after  last     ^^^'^*"^*' 

term,  it  appeared  that  the  bill  had  been  drawn  by  the 

defendant  in  Jamaica  upon  one  Henry  Man  oiLondon^ 

the  defendant  leaving  a  blank  for  the  name  of  the  payee, 

and  had  afterwards  been  negotiated  in  this  country 

by  one  Fashon^  who  indorsed  it  to  the  plaintiff  in  pay* 

inent  of  an  old  debt,  and  the  plaintiff  inserted  his  own 

name  as  the  payee.  A  verdict  was  found  for  the  plaintiff. 

Denman  moved  to  enter  a  nonsuit  or  for  a  new  trial, 
on  the  ground  that  the  plaintiff  had  no  right  to  insert 
his  name  in  the  bill;  and  he  said  it  was  distinguishable  ^ 
from  HiiSspl  V.  Langstaffe  {a) ;  because  there  the  bilT  was 
filled  up  by  l\^  of  the  original  parties. 

Lord  Ellenborou&h  C.  3*  As  the  defeadant  hqs 
chosen  to  send  the  bill  into  the  world  in  this  form,  the 
world  ought  not  to  be  deceived  by  his  acts.  The  defend- 
ant by  leaving  the  blank  undertook  to  be  answerable 
for  it  when  filled  up  in  the  shape  of  a  biU. 

Lb  Blanc  J.    It  is  the  same  thing  as  if  the  defendant 
had  made  the  bill  payable  to  bearer. 

Batley  J.  The  issuing  the  bill  in  blank  without 
the  name  of  the  payee  was  an  authority  to  a  bon&  fide 
]iolder  to  insert  the  name* 

Per  Curiam^  Rule  refused. 
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^'^'^  Roe  d.  Bennett,  against  Jef^ert. 

A  single  in-  HTHE  lessor  of  the  plaintiflP  claimed  certain  copyhold 
Mnd"?iJU"by  premises  within  the  manor  of  Washington  in  the 
tenint  in  ipe-  county  of  Siissej^j  as  heir  in  special  tail  to  Mofy  Wood 
copyhold  cstite  under  a  surrender  and  admittance  in  1738  of  WiUiam 
pTo?e  a  custom  Wood  husband  of  the  said  Maty  to  himself  for  life,  to 
^LnI?tobir  ^^^  for  ^»f^»  ^^  *l»e  heirs  of  the  body  of  Maty  by 
render  ^thorii  *  ^^^i^^  begotten  or  to  be  begotten,  and  for  default  of 
thciurrendeiur  guch  issuc  to  the  right  heirs  of  William  for  ever.  Tiie 
dead  loyetrs,  defendant  claimed  under  an  absolute  surrender  in  fee  of 
fnsttnc^bc  *"**  ^^  said  premises  made  in  1775  by  William  Woody  only 
Svir?  wffer'S  ^^  ^^^^^  ^^^  WiUiam  and  Mary,  the  then  tenant  in 
by  tenant  in       gpecial  tail.     At  the  trial  before  Heath  J.  at  the  last 

till  to  btr  the        '^  ^ 

cntaii.  assizes  for  Sussex  the  question  was,  whether  there  was  a 

custom  within  the  manor  to  bar  entails  by  surrender; 
in^  support  of  wljich  custom  the  defendant  proved 
one  instance,  which  took  place  in  the  same  year  as  the 
surrender  in  question,  of  a  surrender  by  Jeronomy  Mi^ 
chael  then  tenant  in  special  tail  to  the  use  of  iZ.  Petifdd 
in  fee,  which  said  J.  Michael  died  about  thirteen  years 
ago :  but  there  was  also  proof  on  the  part  of  the  plain- 
tiff of  one  instance,  as  far  back  as  1736,  of  a  recovery 
sufibred  by  tenant,  in  tail  to  bar  the  estate  taiL  UpoA 
this  evidence  the  learned  Judge  directed  the  jury  to  find 
for  the  defendant,  saying  that  the  custom  to  bar  entails 
by  surrender  was  a  convenient  one,  and  tliat  he  thought 
there  was  sufficient  evidence  of  such  a  custom* 


Besi    Seijt.   moved  for  a  new  trial,   insisting  thai 
the  single  instance  of  the  surrender  of  J.  Michael  \h 

1775 
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1775  was  not  sufficient  to  support  tile  custom  contended 
ibr  by  the  defendant.  In  the  first  place,  he  said  that  as 
ao  years  had  not  elapsed  ^ince  the  death  of  J.  Michael^ 
and  therefore  a  right  of  entry  still  existed  ih  her  issue 
or  heir  in  tail,  non  constat  that  they  might  not  dispute 
the  surrender;  and  therefore  a  conclusion  in  favor  of 
the  custom  could  not  be  drawn  from  this  instance,  be* 
cause  to  warrant  such  a  conclusion,  it  ought  to  appear 
that  he  to  whose  use  the  surrender  was  made  had  en- 
joyed the  land  against  the  issue  in  tail :  but  supposing 
the  surrender  good  as  evidence  of  the  custom,  it  was  a 
nngle  instance  only,  and  was  met  d  contra  by  one  in* 
stance,  and  that  of  a  much  earlier  date,  of  barring  the 
entail  by  a  recovery.  And  it  does  not  appear  that  there 
is  any  particular  convenience  arising  from  this  mode  of 
barrmg  the  entail. 

Lord  EiXENBOROUGH  C.  J.  The  evidence  unre* 
sisted  is  certainly  evidence  of  a  custom.  It  is  true  that 
one  act  undisturbed  does  not  make  a  custom,  but  it  will 
be  evidence  of  a  custom. 

Le  Blanc  J.  It  was  a  fact  upon  which  it  was  com- 
petent for  the  jury  to  find  such  a  custom, 

Bayley  J.  The  surrender  was  done  in  open  court; 
and  thirteen  years  have  elapsed  since  the  death  of  th« 
lurrenderor,  and  the  surrender  has  never  been  con- 
troverted. 

Daupier  J.  It  has  been  decided,  in  tho  case  of  a 
customary  descent,  that  a  single  instance  is  evidence  to 
prove  the  custom  (a).    If  £requcnt  instances  of  barring 

{^)  See  2ke  v.  Mam,  3  WHf.  ^j. 
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by  recovery  bad  been  proved^  which  is  inoonsistent  with 
the  mode  by  surrender,  there  would  have  been  weight 
ill  the  argument;  but  where  there  is  such  a  paucity  of 
instances  in  each  mode^  it  only  proves  that  probably 
there  were  very  few  entails* 

Rule  refused 


5Wji*rv  Simeon  and  Others  ajrairut  Bazett.  (a^ 

Poliqr  of  injur-  HPHIS  special  verdict  was  argued  by  Manyat  for  the 
and  goods  «t  plaintiffs,  and  Carr  for  the  defendant,  and  stood 

and  from  Lou-  ...  rw^  .      .      i 

don  to  any  poits  over  for  Consideration.     The  prnicipal  cases  referred  to 

with  liberty' to  ^  argument  upon  the  point  on  which  tlie  Court  aftei^ 

Mpers'imd^'*^  Wards  gave  judgment,  were,  besides  those  mentioned  in 

t^\\sM  *"'*  ^^  judgment,  Botch  v.  Edie  (6),  Mennett  v.  Bonham  (r) 

warehoused  in  and  Flindt  V.  ScoU{d).  On  this  day  Lord  EUenbo- 
the  wmrehoines  .  ^    ,    ,  ,.  i   i     .    i  *.  *,      ^  i 

of  the  con-  .  rough  C.  J,  delivered  the  judgment  of  the  Court  in  sub- 
signces  at  the         ^  /»  n 

port  of  dif.  stance  as  follows : 

4o«inm  per  This  was  a  special  verdict :  it  was  an  action  on  a 
?ldih'*"h""*  P^^'cy  of  assurance,  and  the  policy  was  dated  Sep- 
undcrwrittr        tember  a6th,  1810;  it  was  on  the  ship  Sophia  at  and 

was  liable  for  a 

loss  arising  from  Lofidon  to  any  port  or  ports  in  the  BaUic  sea, 

tioobythe  '  or  gulph  of  FifUandf  backwards  and  forwards,  with 

vcnimcnl^noi-  liberty  to  touch,  stay,  discharge  and  imload  her  cargc^ 

withstanding  ^^j  tranship  it  by  any  other  vessel  or  vessels,  at  any 

whom  the  interest  was  averred  were  Pmssian  sabjf  cts,  Prussia  not  beinj(  at  war  with  this 
country;  it  being  found  that  at  the  time  of  cffectinft  the  policy  all  ditect  cammerce 
between  this  country  and  the  ports  in  the  JSaltie  was  prohibited  by  tiie  powers  possessiog 
ports  there',  but  that  notwithstanding,  an  ettsnsiTe  course  of  commerce  was  carried  oit 
between  this  country  and  those  ports  by  means  of  simuh ted  papers  and  clearances,  which 
was  wcU  known  ifi  all  descriptions  of  pcr^ns  such  as  plain tiSs  and  defendant. 

{a)  This  case  was  argued  at  5rr/wii/j*-/««  before  the  commencement 
»f  last  Ssster  tenn. 

(*)  6  r.  A  4i5»  W  «5  ^«'»  477-  W  ^'■^-  ^*^* 

port 
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part  or  ports  in  Ssoeden,  to.wmt  for  orders  and  for  any 
purposes  whatsoever  at  or  off  any  ports  or  places,  and 
to  return  and  discharge  at  any  port  or  pcurts,  to  carry 
and  exchange  simulated  papers  anet  clearances,  to  seek, 
join  and  exchange  convoys,  including  the  risk  of  craft 
and  until  safely  warehoused  in  the  warehouses  of  the 
ooQsignees  at  the  final  port  or  place  of  discharge^  upon 
anj  kind  of  goods  and  merchandizes,  and  also  upon  the 
body,  tackle  &c.  of  the  said  ship.   Then  it  was  declared 
by  the  policy  that  the  insurance  was  against  all  risks, 
that  in  case  of  loss,  capture,  seizure  or  detention,  tb^ 
iosurers  were  to  pay  the  loss  in  two  months  after  notifi- 
cation of  it  without  waiting  for  official  documents  or 
condemnation,  and  that  the  goods  were  warranted  free 
from  Biitish  condemnation,  but  not  fi'om  any  other 
co^qucn(ies  of  Brilish  detention.     The  premium  wq^ 
a  hundred  guinea^  on  250/.,  and  the  interest  is  averred 
in  persons,  who  are  found  to  be  Piimian  subjects  res^ 
deot  at  Coiberg  in  Prussia^  and  the  seizure  to  have  been 
near  Coiberg  by  persons  exercising  the  powers  of  go- 
Temment.    And  it  is  averred  there  was  a  total  loss  in 
consequence  of  such  seizure.     The  special  verdict  staters 
that  the  plaintiffs  being  BritisX  subjects  and  merchants 
residing  in  London  and  dealing  as  such  in  their  firm  of 
Messrs.  Simeon  and  Co.,  shipped  on  board  the  Sojphia 
the  goods  merttioned  in  the  first,  and  third  counts  of  the 
declaration.   It  also  states,  that  the  assurance  was  made 
bj  the  order  and  on  the  account  and  risk  of  certain 
frmian  subjects  resident  at  Colbefg  in  Prussia^  \vho 
are  averred  to  be  the  persons  interested,  and  who  were 
interested,  and  to  whom  the  plaintiffs  consigned  such 
goods.    Then  it  states  the  petition  for  the  licence,  and 
the  panting  of  the  licence,  the  terms  of  which  U  i^  ujQ- 
necessary  to  state  inasmuch  as  nothing  turns  upon  the 
8  licence 


SlWCON 
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1813.        licence  in  this  case.     It  is  farther  stated  by  the  fspedal 
"■"^       verdict,  that  the  ship  with  her  cargo  sidled  from  London 
and  Others      for  Colberg  a  port  within  the  dominions  of  the  King  of 
S?irT T.       Prussiaj  bearing  the  Swedish  flag  and  carrying  simulated 
papers  and  clearances  purporting  that  she  had  siilcd 
bom-Gottenburg ;   and  that  the  ship  and  goods  having 
arrived  near  Colberg  were  seized  and  detained  by  cer- 
tain persons  exercising  thc^  powers  of  government  in 
Prussia^  and  that  the  goods  were  sequestered,  confls- 
cated  and  lost  to  the  panics  interested  by  an  act  of 
condemnation  at  Berlin  in  Prussia^  signed  by  members 
of  the  Royal  Prussian  immediate  commission  appointed 
by  the  King  of  Prussia  for  the  execution  of  arrests  laid 
on  colonial  produce,  and  which  act  is  in  the  terms  there 
stated,  which  are  these ;  **  His  majcfty  the  King  of Pntfs/a 
having  acceded  to  the  continental  system  adopted  by  his 
majesty  the  Emperor  of  France  and  King  of  Italy,  and 
to  this  end  caused  it  to  be  made  known  that,  in  pursu- 
ance of  the  principles  of  this  system  for  stopping  the 
trade  with  England  her  colonies  and  allies,  all  colonial 
produce  arriving  by  sea  in  the  Prussian  states  are,  with- 
out examination  as  to  their  origin,  to  be  considered  as 
belonging  to  the  English  trade,  and  immediately  to  be 
delivered  over  to  the  iiscus,  unless  convincing  proofs 
are  produced,  immediately  on  arrival  of  the  ship,  either 
by  the  captain,  or  owner  of  the  cargo,  or  any  body  else, 
that  the  goods  are  introduced  either  in  consequence  of 
the  licences  granted  by  the '  French  authorities,  or  as 
prizes  made  on  ships  belonging  to  the  crown  of  England^ 
or  her  subjects;  and  as  these  conditions  cannot  be  com- 
plied with,  in  regard  to  the  cargo  of  colonial  produce 
arrived  in  the  port  of  Colberg  with  the  ship  Sophia^ 
therefore  the  said  cargo  is  hereby  adjudged  to  the  fiscus 

to 
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tD  be  tnuufezxed  immediately  conformably  to  the  e^* 
igtiag  agreements  with  the  French  authorities/'  The 
ipedal  Todict  fiurther  states,  what  is  a  material  part  as 
ttreapects  the  judgment  of  the  Courts  that  long  before 
and  at  the  time  of  effecting  the  policy  in  the  first  and 
tliud  counts  of  the  declaration,  all  direct  commerce  be^ 
tvreen  Great  Britain  and  the  several  ports  in  the  Baltic, 
aud  gulph  of  Finland,  had  been  and  was  prohibited  by 
the.  respective  powers  possessing  ports  therein ;  but  that 
Bolwitbstanding  such  prohibition,  an  extensive  com* 
meite  had  during  all  that  time  been  and  was  carried 
on  between  such  ports  and  Great  Britain  by  means  pf 
simnlated  papers,  and  clearances,  importing  that  the 
vessds  and  their  cargoes,  really  sailing  from  Grea 
Britain,  had  sailed  from  other  countries,  and  with 
licences  firom  the  British  government ;  and  that  such 
course  of  carrying  on  commerce  was  well  known  to  and 
uoderstood  by  merchants  and  underwriters  and  their 
agents  before  and  at  the  time  when  the  policy  was 
effected.  The  special  verdict  then  concludes  in  the 
usual  form. 

As  the  commerce  insured  by  this  policy  was  not 
destined  for  noi:  imported  into  a  hostile  country^ 
Prussia  not  being  at  war  with  this  country,  all  conside-^ 
ijBtion  respecting  the  licence  becomes  immaterial  T|ie 
persons  in  whom  the  interest  is  averred  appear  to  hatd 
been  Prussian  subjects  resident  at  Cdberg.  The  ship 
is  found  to  have  sailed  for  Cdlherg  under  the  Sfwedisk 
flag,  and  to  have  been  arrested  and  detained  by  persons 
exercising  the  powers  of  government  in  Ptvssia,  and  to 
have  been  confiscated  by  an  dct  of  condemnation  at 
Berlin  by  Prussian  subjects  appointed  by  the  King  of 
Prussia.     The  right  of  the  plaintiffs  to  recover  is 
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resisted  on  the  authority  of  Comvay  v.  Grittf{a)  and 
Conway  v.  Forbes  {b)^  and  several  other  ca^es  cited  in 
argument,  one  of  which  is  Touteng  v.  Hubbard  (c); 
which  proceeded  on  this  principle  that  an  assured  can- 
not by  law  recover' an  indemnity  for  a  loss  occasioned 
by  the  act  of  his  own  government.  Assuming  those 
cases  to  have  been  well  decided,  and  this  loss  also  to 
have  been  occasioned  by  the  condemnation  of  the 
Prussian  government,  the  question  to  be  considered  is, 
whether  there  do  not  exist  in  this  case  such  circum- 
stances of  distinction,  as  will  entitle  the  plainlifi  to 
recover  notwithstanding  those  decisions.  And  we  are 
of  opinion  that  such  circumstances  do  exist.  There  b 
no  doubt  that  an  insurance  upon  an  American  ship 
against  American  embargo  might  be  good,  notwith- 
standing the  act  of  embargo  might  be  considered  as  an 
act  of  the  party's  own  government  who  eflFected  the  in- 
surance; for  not  only  an  insurance  against  the  act  of 
his  own  government,  but  even  against  his  own  act  migbt 
be  good,  if  the  underwriter  was  disposed  to  enter  into 
so  hazardous  a  risk.  But  in  the  cases  of  Conway  v. 
Gray  and  Conway  v.  Forbes  the  embargo  never  was  an 
object  of  insurance  between  the  parties,  nor  was  it  in 
their  contemplation  at  the  time  of  the  insurance.  Here 
the  cause  of  loss  arose  from  the  course  of  commerce^ 
which  was  carried  on  by  means  of  simulated  paperi 
and  clearances,  when  all  direct  commerce  between  Great 
'  Britain  and  the  ports  in  the  Baltic  was  prohibited; 
and  such  a  course  of  commerce  is  found  by  the  verdict 
to  haveexisted  before  the  time  of  effecting  the  insurance, 
and  to  have  been  well  kno\ni  by  merchants  and  under- 
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writers  and  their  agents,  to  which  classes  of  persons  the 
plaintiSs  and  defendant  respectively  belonged.  The 
poUcy  contains  an  express  liberty  to  carry  simulated 
papers  and  clearances ;  and  as  the  voyage  was  to  be 
conducted  on  tlie  footing  on  whicli  the  special  verdict 
finds  the  trade  to  have  then  existed,  that  is  by  means  of 
simukted  papers  and  clearances,  it  is  clear  that  the 
trade  meant  to  be  insured  was  a  trade  to  be  conducted 
by  means  of  such  papers.  Evezy  merchant  shipping 
goods  for  the  Baltic  knew  at  the  time  the  possibility  of 
sdzure;  and  by  way  of  affording  a  general  protection 
against  such  risks  tlie  trade  was  in  general  carried  on 
in  the  name  of  others  for  the  benefit  of  individual  sub- 
jects of  this  country,  against  which  the  acts  of  France 
were  aimed.  The  perils  therefore  likely  to  result  from 
sQch  a  trade  were  in  the  contemplation  of  the  parties 
at  the  very  time  of  effecting  the  policy,  and  were  so  ex* 
pressed  in  the  policy,  which  was  extended  beyond  the 
tisnal  period,  including  risk  until  safely  warehoused  in 
the  warehouses  of  the  consignees.  Can  it  be  conceived 
that  the  assured  would  bargain  for  an  indemnity  at  any 
premium,  much  more  at  this  enormous  premium  'with- 
out securing  an  indemnity  against  seisure  in  the  port  of 
intended  destination ;  that  port  being  a  port  belonging 
to  the  country  of  the  assured  ?  In  favor  of  the  rights  of 
the  assured  and  to  preclude  a  loss  or  injury  falling  on 
those  who  were  meant  to  be  exempted  from  it,  we  must 
intead  this  to  be  a  loss  within  the  meaning  of  the  parties. 
The  exclusion  of  risk  occasioned  by  the  act  of  the  as- 
Bured's  own  government  is  only  an  implied  exclusion 
iirom  the  reason  and  fitness  of  the  thing,  which,  how-i^. 
ever  may  be  rebutted  by  circuipstances.  As  the  perils 
occasioned  by  the  act  of  the  party's  own  government 
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wtt  hdd  ta  be  excluded  on  the  reason  of  the  diiiig»  lo 
they  may  be  held  to  be  indaded  whenever  the  reason  <^ 
ihe  thing  jreqmlret  it  Weare  therefore  of  opinion  that 
on  this  special  verdict  there  must  be  judgment  for  the 
plaintift. 


Mv,  xxth. 


Hagedork  against  Bazet t.  (a) 


Although  mli-    ^SSUMPSIT  on  a  policy  of  assurance^  dated  the 

pUintiffof  Zm- 
dkt,  merchant* 
•ahehalfor 
himself  and 
other  Brilisk 
and  nentral 
merchants  to 


8th  of  August  1810,  upon  goods  to  be  thereafter 

valued  on  board  the  ship  Frau  Eltabe^  at  and  from 

London  to  any  port  or  ports  in  the  Bakic  backwards  and 

forwards,  including  the  risk  of  transhipment  into  boats 

export  on  board  g^*.  and  also  inland  navigation  and  bnd  carriage,  until 

bearing  any       safely  delivered  at.  the  warehouses  of  the  different  con- 
Hag  eicept  the       . .  .11  1     .  •  %        % 
jFrencbj  asp«»-    signees.  With  leave  to  seek,  joiu,  and  exchapge  convoy, 

^l^^wy^    carry  and  exchange  simulated  papers,  clearances,  and 

^Mctmuniu  "^P'^  papers,  sail  under  any  flag,  touch,  stay,  and  trade 

^'^'^h^lSLImr    ^'^  ports,  places,  and  blands  for  all  purposes,  take  in 

the  property      and  dischaige  goods  wherever  the  ship  might  touch  at, 

■My  appear  to 

Wloagrwaa 

Mdnocto 

proteetapart 

of  the  cargo 

which  was  the 

property  of 

Jbutiam  subjects 

at  the  tine  of 

the  shipment,  ^Msnt'bfing  then  at  war  with  this  eoimtry,  so  as  to  entitle  the  pMntif 

to  reooter  in  respect  of  that  part  upon  a  policy  efllcctcd  by  him  as  the  agent  for  and  by 

the  orders  of  thote  J^ussian  subjects,  the  lou  being  occasioned  by  seisurc  and  cohlscatloa 

10  a  ihuMM  port  by  covmUsiooers  appointed  by  the  JbtsiUm  go?ernment ;  yet  as  Che 

licence  was  also  obtained  and  the  policy  eflacted  by  tho^plaintill  on  his  own  accoont,  mad 

as  agent  for  ceruin  Han^mrghers  who  were  reftpectivcly  Interested  in  separate  and  dkCisict 

proportions  of  the  carao :  held  that  plaintifT  was  ebtitlcd  to  reeover  iii  respect  of  his  own 

interest  and  that  of  the  HanAtBrgbtrSf  Hgnimgh  befog  in  a  sute  of  peraibslve  ncottality 

s#itli  this  coantry. 

(4  This  ca<;e  was  argued  at  ^VAaii'-Zaa  before  die 
fif  last  Eaittr  v;im^ 


with  liberty  to  wait  for  information  off  any  ports  and 
places  take  in  and  land  passengers^  and  with  leave  to 
load,  unload,  and  reload  ilie  cargo  at  Gattenbwrgj  Aboe 
or  elsewhere,  as  well  as  to  alter  the  marks  and  fenns  of 
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(lie  goods  or  packages,  papers  and  clearances  witbout        181.3; 

bdng  deemed  a  deriation,  and  in  case  of  loss,  capture^        — — — 

,  Haocookn 

tmae  or  detention  by  any  power  whatever  to  pay        agmfut 

t  loss  within  two  months  after  receipt  of  advice 
thereof  by  the  assured  without  waiting  for  official  docu- 
ments, at  a  premiiun  of  thirty  guineas  per  cent  to  re- 
tomtCT  per  cent  on  arrival.  Loss  by  sdzure^  taking  and 
detention  of  persons  unknown.    Plea,  general  issue. 

At  the  trial  before  Lord  EUenbarotigh  C.  J.  at  il^ 
Londm  sittings  after  Hilarjf  term  1812,  a  verdict,  was 
found  for  theplainti£&  damages  250/.,  sul^ect  to  the 
opinion  of  the  Court  on  a  cas^  with  liberty  to  either 
party,  by  leav^  of  the  Court,  to  turn  it  into  a  special 
Todict 

Tlie  ease  stated,  that  the  phunti£^  a  BritiA 
merchant  resident  in  Londath  caused  the  policy  to 
be  effiscled,  which  it  set  forth;  and  that  in  August 
and  Stfkmber  1810  the  plaintiff  shipped*  the  goods 
on  account  of  himself  and  the  several  persons  men* 
tioned  in  the  case,  who  were  separatdy  intereste(ii4 
the  several  proportions  stated,  and  who  were  all  resi* 
dent  at  Hambu^\  except  the  plaintifl^  who  was  inte- 
rested in  the  proportion  of  one  fourth,  and  Messrs.  Jfbi^ 
and  SMussety  who  are  subjects  of  the'  Emperor  of 
Burna  and  domiciled  there^  afxd  were  stated  to  be 
interested  in  the  proportion  of  one  sixteenth.  In 
srder  to  protect  this  shipment  the  plaintiff  on  his 
own  behalf  and  as  the  agent  for  the  several  persons  in-^ 
terested,  and  by  their  orders,  applied  for  and  obtained 
on  the  9th  oSAug.  18 10  a  licence  <<toJlP.  If.  Hagedom 
^Lonionj  merchant,  on  behalf  of  himself  and  other 
BritiA  or  neutral  merchants,  to  load  and  export  on 
board  the  vessel  *<  liau  EUabey**  bearing  any  flag  except 
H3  tha 
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1 8 1 3.         the Frenchy  a  cargo  (as  therein  described,)  and  such  goods' 
^  as  are  permitted  by  law  to  be  exported,   except  hemp, 

a^ahist  from  LoTidon  to  any  port  in  the  Baltic  not  under 
blockade,  notwithstanding  all  the  documents  which  ac- 
company the  ship  and  cargo  may  represent  the  same 
to  be  destined  to  any  neutral  or  hostile  port  and  to 
whomsoever  such  property  may  appear  to  belong." 
The  ship  sailed  for  St.  Petersburgk  where  Wohlff  and 
ScklusseTy  to  whom  the  goods  were  consigned,  had  a 
house  of  trade,  and  in  consequence  of  meeting  with  bad 
weather  put  into  LiebaUj  a  port  in  the  dominions  of  the 
Emperor  ofRussidj  in  distress  on  the  23d  NaoemberiiiOy 
and  was  immediately  seized  by  a  military  force  acting 
under  the  authority  of  the  Emperor  of  Russia^  and  the 
cargo  was  afterwards  taken  out,  and  although  the  utmost 
exertion  was  used  by  the  consignees  to  procure  the 
restoration  of  the  goods  insdred,  the  whole  of  the  cargo 
was  condemned  by  certain  commissioners  for  neutral 
navigation  acting  under  the  authority  of  the  Emperor 
of  Russia^  and  in  consequence  thereof  the  goods  insured 
became  wholly  lost  to  the  persons  interested.  Before 
and  at  the  time  of  the  insurance  and  loss  there  wat 
open  war  betw^n  Russia  and  this  country.  The  case 
also  stated  the  same  facts  ^respecting  the  situation  of 
Hamburgh^  and  the  same  ordars  in  council  as  are  stated 
in  Hagedom  v.  Bell  (a). 

Tlie  question  for  the  opinion  of  the  Courtis,  whether 
the  plaintiff  is  entitled  to  recover  for  all  or  any  part  of 
the  interest  insured,  and  the  verdict  is  to  be  entered  ht 
such  sum  as  the  Court  shall  direct ;  and  in  case  the 
plaintiff  is  not  entitled  to  recover  any  party  a  nonsuit  is 
to  be  entered. 

V     -  TadJS 
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TadAf  for  the  plaintifiy  contended  that  the  licence        1813* 

eiteoded  to  cover  as  well  the  Hamburgh  and  Riissian        — 

1  ^      Haosdorm 

interests  as  that  which  was  British  :  and  in  support  of  agamt 
that  proposition,  as  to  the  Hamburgh  interest  he  took  the 
»me  grounds  that  were  afterwards  taken  in  Hagedorn 
7,BeU{a\  and  as  to  the  Russian  he  adopted  the  argu- 
ments that  were  used  in  Mennctt  v«  Bonham{b\  and 
Flindt  ▼.  Crokait  {c\  and  referred  to  the  same  autho*  . 
rities,  and  also  to  Fenton  v.  Pearson  {d).  And  he  fartlidr 
conteaded  that  if  the  Court  should  be  against  him  upon 
both  or  either  of  those -points,  still  the  insurance  would 
be  good  for  the  rest,  the  interests  of  the  several  parties 
being  found  to  be  several ;  in  the  same  manner  as  though 
it  diould  be  held  that  there  were  goods  on  board  not 
withb  the  licence  that  would  not  affect  the  licence  in 
toto.  And  he  cited  Byniershoei  Qjuesi.  Jur.  Pub. 
B.  u  c.  12.,  the  case  of  the  Goede  Hoop  {e)  and  Jongc 
Claraifj. 

Newnham  contra,  maintained  that  the  plaintiff  wa9 
not  entided  to  recover  upon  any  part;  and  as  to 
that  which  was  Hamburghy  he  likewise  urged  the 
fame  arguments  that  were  afterwards  urged  on  the 
same  side  of  the  question  in  Hagedorn  v.  Bell.  And 
as  to  the  Russian  interest  he  Telied  on  Mennett  v. 
Bonhamj  Flindt  v.  Crokatty  and  Same  v.  Scott (g)\ 
and  he  farther  insisted  that  if  the  insurance  on  the 
Hamburgh  or  Russian  part  of  the  cargo  was  illegal,  • 
the  policy  being  entire,  the  whole  was  illegal,  and  f9r 
this  he  cited  Parkin  v.  Dick  (A),  Wilson  v.  Marryat  (/), 

W  iM.irS,  450.  (*)  15  -S«'»  47  7*  {t)  tbU*  5a»« 

W  mL 417.  (r)l£</w.  Aim.  Cis.  336.    (/)  Ibil  37a. 

{t]  8r.£.3i. 
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X813.       and  Chalmers  v.  Bell  {a);   and  though  it  may  be  said 
~       that  in  Parkin  v.  Dick  the  goods  all  belonged  to  one 

i^aiiut  person,  and  here  to  distinct  persons,  yet  as  the  jHaintiff 
acted  as  agent  for  all,  and  contracted  for  himself  and 
all  concerned,  it  shall  not  be  permitted  to  him  to  alter 
the  nature  of  the  contract  with  respect  to  the  under- 
writer, so  as  to  sever  the  legal  from  the  ill^al  part, 
Shiffner  ▼.  Gordon  [h).  He  then  contended  that  there 
was  not  that  entire  bona  fides  on  the  part  of  the  plaintiff 
in  the  use  of  the  licence  which  Sir  Wm.  ScoU  held  to  be 
essential  to  giveefiect  to  a  licence,  The  Cosmqpoliie{c): 
inasmuch  as  the  plaintiff  after  obtaining  it  for  the  pur- 
pose of  covering  his  own  and  other  British  or  neutnl 
property,  applied  it  to  cover  Bussian  property  which  was 
hostile,  and  he  cited  several  cases  to  Atew  that  licences 
are  to  be  obtained  by  a  fair  and  candid  representation  • 
and  to  be  fidrly  pursued;  viz.  The  Vriendschap  (if).  Twee 
Gebroeiers{e\  Nicoline{/),  Minerva  {g).  So  in  many 
cases  where  a  neutral  has  endeavoured  to  mask  the 
property  of  an  enemy  with  respect  to  a  portion  only 
of  his  cargo,  it  has  been  held  to  amount  to  a  confisca- 
tion of  the  whole,  The  Eenrom  (A),  The  Bosalie  and 
Betty{i)f  The  Odin  {*),The  GraafBemsknf{l),  Bjfnker- 
skoekfQiiast^J^P.  Iib.i.c.i2.  Ifthe  agent  cannot  protect 
himself,  neither  can  he  protect  others ;  the  principal  is 
involved  in  the  fraud  of  his  agent.  Doe  v.  Martin  [m) ; 
and  the  Court  of  Admiralty  adopts  the  same  rule,  Tbe 
Cohtndfia  {n)y  Caljipso{o)j  Exchange  {p). 

Cur.  adv.  vtdf. 

(«)  $£cs,&PiilL  604,  (I)  i%£astt$04.  • 

(r)  4  Xeb.  Mm  Ccs.  13.  (if)  4  ^o^-  '^dm.  Cas.  96. 

{e)  Edw,  Adm.  Cat.  95.  (/)  Ihid.  364.  (jf )  ^'^^  375- 

{h)  a  Rob.  Adm.  Cas,  9.  (1)  Ibid.  358, 9. 

(b)  I  Hob,  Adm,  Cos,  aja  (l)  3  ^0^.  Adm,  Cms,  1x7. 

(w)  4  7.  i?.  66.  (h)  I  Jtob  Adm.  Cas.  154- 

(ff)  %  Jiob.  Adm.  Cas.  160.  {f)  JUw.  Adm^  Cos.  43»  4-  ^      « 
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Lord  Ellemborougp  CJ.  on  this  day  delivered        i8i3» 
the  judgment  of  the  Court  in  substance  aa  follows :  ' 

This  was  a  case  reserved  at  GuildhaU  on  a  trial  be-        t^^;^^^ 
fore  me.    It  was  an  action  on  a  policy  of  assurance  on       Bazstt, 
goods  '<  at  and  from  London  to  any  ports  in  the 
BttUicJ*    The  question  turns  ^tirely  upon  the  efl^ 
of  the  ocmstroction  to  be  given  to  the  licence  which  was 
grsated  to  the  plainti£^  who  is  described  therein  as  of 
I^omtoiy  merchant^  on  behalf  of  himself  and  other  firr- 
HA  or  neutral  merchants.    The  question  is,  whether 
this  licence  extends  to  protect  the  whole  property,  or 
ooly  a  part.     Unquestionably  it  cannot  protect  that 
psit  which  is  Russian,  that  country  being  then  hostile. 
I|  was  contended  also^  that  it  could  not  protect  thai 
part  which  was  Hamburgh  property,  as  that  country 
was  to  be  regarded  as  not  being  in  a  state  of  neutrality 
within  the  meaning  of  the  licence,  even  if  she  were  not 
to  be  r^arded  as  an  enemy.    The  first  question  then  is, 
whether  the  contract  of  assurance  was  so  entire  as  to  be 
void  in  toto  on  account  of  dther  of  these  objections;  and 
secondly,  whether  if  not  void  in  toto^  it  will  cover  the 
interest  of  the  HamburgAers^  as  falling  within  the  de- 
scription of  neutraL     As  to  the  first  question,  we  think 
that  the  mere  accidental  circumstance  of  several  persons 
having  employed  one  common  agent,  does  not  commu- 
nicate to  the  others  the  vice  belonging  to  the  property 
of  one  of  the  assured  i  but  that  the  contract  may  be    . 
distributed.    In  this  case  there  was  no  common  or  joint 
interest  in  the  whole  of  the  property  insured  subsisting 
in  the  difierent  individuals^  nor  is  there  any  fraud. 
Had  there  been  a  partnership  amongst  all  the  parties 
in  the  entire  cargo,  or  even  if  any  consent  had  beei^ 
giTen  to  the  employment  of  one  common  agent,  the  ob- 
jection 
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Hagcdokv 
against 


jectjon  might  have  had  a  different  effect ;  but  as  it  now 
stands  on  the  &cts  of  this  insucancc,  it  must  enure  in 
point  of  legal  efiect  as  if  it  had  been  effected  by  separate 
agents  and  on  distinct  policies.  As  to  the  2d  objection^ 
We  think  that  the  Hamburgh  interest  was  well  coTered 
by  this  policy.  The  word  neutral  comprehends  all 
sabjects  of  all  other  states  with  which  ccrnimerce  is 
allowed  to  be  carried  on  by  existing  orders  of  coundlt 
and  against  which  states  there  has  not  been  any  de- 
claration of  war  of  act  of  hostility;  which  certainly 
was  the  case  of  Hamburgh  at  the  time  of  this  insurance. 
We  are  of  opinion  therefore  under  these  circumstances 
that  judgment  must  be  given  for  the  plaintiff  as  to  die 
British  and  Hamburgh  property,  and  for  the  defendant 
as  to  that  part  which  was  Eumatu 


rhtrsiy,  Mellish  and  Another  against  Allnutt.  (a) 

«n!!?on^'^'s  A  SSUMPSIT  on  a  polity  of  assurance,  dated  the 
•land from G.  -jh  o{ August  1 8 10,  lost  or  uot  lost,  at  and  from 

totheshtp'i  I  O  g,  m»     m  » 

poll  of  dii-  Gottenburgh  td  the  ship's  port  or  ports  of  discharge  m 
ning^*hi*I£^n.  the  BaUtCj  with  liberty  to  carry,  use  and  exchange 
Joc^nr!m!he   simulated  papers  and  clearances,  and  to  touch  at  aU 

atollr^th'c*!^^^  P^^  *"^  V^^^^  ^'^^  *°y  ^^^  *^*  purposes,  and  to  seek, 
ship :  htU  thtt  jqjh  and  exchange  convoys,  warranted  free  from  cap- 

tht  policy  did       "^  .        v        i  •    »  -^        r   J* 

not  cover  goods  ture  and  seizure  m  the  ships  port  or  ports  oi  clis- 
a^te*io*port,     charge,  upon  goods  and  ship  called  the  Svfooarrawj  be- 

th>  ugh  they  , 

were  in  a  loaded  sUtc  and  in  good  safety  at  G.  juit  before  cnecting  the  intcrance. 

Payment  of  money  into  court  generally  upon  a  declaration  conuining  a  count  on  a 
policy  of  asMirancc,  and  the  money  counts,  is  only  an  admission  of  the  contract,  ^^\^^ 
not  prtdude  the  deftndant  from  disputing  his  liability,  beyond  sacbpaymcBt,  for  goods 
which  were  not  loaded  according  to  the  terms  of  the  policy. 

{a)  This  case  was  tcgncd  st  Setjtmtti'Jm  before  the  eomiDCDCcmeflt  of 
last  £aUer  term*  ^ 

ginning 


Allmutt. 
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ginning  the  adventure  upon  the  said  goods  Jrom  the'       181  J» 

loading  thereof  aboard  the  said  ship,  and  to  continue       — - 

until  the  ship  arrived,  and  the  goods  were  discharged   '     against 

and  safely  landed  at  a  premium  of  ten  guineas  per  cent. 

to  return  5/,  per  cent  on  arrivaL      The  declarati<m 

averred  that  on  the  2d  of  August  18 10  the  ship  was  in 

good  safety  at  Gottenburgh,  and  divers  goods  of  great 

value  were  then  and  there  loaded  on  board  to  be  carried 

from  thence  upon  the  voyage  in  the  policy  mentioned 

and  bound  upon  such  voyage,  and  then  proceeded  to 

aver  the  interest  and  a  loss  by  capture  on  the  high  seas. 

Tlere  were  also  counts  for  money  paid,  had  and  received 

and  on  an  account  stated.  Plea,  general  issue. 

At  the  trial  before  Lord  Ellenborough  C.  J.  at  the 
Middlesex  sittings  after  Trinity  term  181 1,  the  Jury 
found  a  special  verdict  which  stated  in  substance  as  far 
&8  concerns  the  present  question  as  follows : 

The  policy  was  subscribed  by  the  defendant  at  the  pre- 
iDiQin  stated  in  the  declaration,  and  the  defendant  received 
^  same.  The  goods  intended  to  be  covered  by  the  po- 
licy ^ere  loaded  on  board  the  ship  at  Christiansand  in 
^on^w^for  the  voyage  insured,  and  the  ship  in  the  prose- 
^tionof  such  voyage  arrived  with  the  goods  at  Gotten^ 
^h  before  the  effecting  of  the  policy,  and  just  before  ef- 
'^git,  viz.  on  the  2d  of  August,  the  goods  not  having 
1^^  unloaded  after  the;  shipping  thereof  as  aforesaid, 
v^e  on  board  the  ship  and  together  with  the  ship  were  in 
jpxxl  safety  there,  and  no  other  goods  were  put  on  board 
the  vessel  at  Gottenburgh  for  the  said  voyage.     The 
>Bip  and  goods  were  afterwards  captured  on  the  high 
Kas  in  the  prosecution  of  her  voyage ;   of  all  which  the 
defendant  had  notice.     And  the  defendant  paid  into 
lourt  generally  in  this  cause  under  the  common  rule  of 
J  court 


let  CASES  IN  MICHAELMAS  TERM 

1813.       ooart  forthat  piupose  the  nimof  31A  los.  being  the 
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amount  of  the  premium.  The  qwdal  verdict  tbea 
tftdnsr  found  that  the  defendant  did  not  undertake  &c.  in  naa- 
oer  and  fonn  as  in  the  three  hist  counts  is  alkged.  Bat 
^ri^ether  on  the  whole  matter  fi)und  he  did  undertake 
&C.  as  in  the  first  count  is  mentioned  &c  (in  the  usual 
finrm)  and  they  assess  the  damages  at  268/.  ids.  besidei 
costs  &c«  And  if  iqpon  the  whole  matter  it  shall  appear 
to  the  Court  that  he  did  not  undertake  &c.  (in  the 
usual  form). 

.  Upon  the  argument  two  questions  were  nuKle;  first, 
whether  the  goods  shipped  at  Ckristiamand  were  or 
were  not  covered  by  the  policy,  at  and  from  Gotteth 
iurghf  the  usual  blank  for  the  place  of  shipmoit  not 
having  been  filled  up;  secondly,  whether  the  defimdant 
was  precluded  firom  taking  objectioii  on  the  first  que»- 
tioh  by  haying  paid  money  into  court  generally. 

Marryat  for  the  plaintiffii  argued  for  the  affirm- 
ative on  both  points,  and  upon  the  first  he  contended 
that  it  was  enough  that  the  goods  were  in  a  loaded  state 
at  GMenburghj  and  distinguished  the  cases  of  Bobertson 
V.  French  (a),  Hameyer  v,  Ijushington  (6),  and  Wkite  v. 
Inglis{c)j  firom  the  present,  inasmuch  as  in  those  casey 
the  blank  was  filled  up  either  with  a  place  of  loading 
or  with  words  of  reference  to  the  place  whence  the  rkk 
commenced.  And  as  to  S^Uta  v.  WooAnan(d)  though 
he  admitted  it  was  against  him,  yet  he  said  that  it  was  a 
single  case,  and  that  the  Court  were  not  inclined  to 
adopt  it  in  Nonnen  v.  Beid{e).  Upon  the  second 
point  he  contencl^  that  the  payment  of  money  into 

(*)  4  Ji«'»  13a.  (*)  IJ  *«/,  46r.  U) 

(4Q  2r««ii/.4x6.         (f)  16  ^tfHi  X74     See  alio  ^^//r.lRi^M 

Wirt 
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court  generally  was  «n  admission  by  the  deftodant  of 

his  liability  upan  the  contract  allied  in  every  county 

and  operated  as  an  estoppel  against  him,  leaving  only         a^ahai 

Ihe  quantum  between  the  parties  to  be  settled,  which      ^''^^'^* 

qiftntom  the  Jnry  had  by  their  verdict  ascertained;  and 

hereferrtd  to  BermM  v.  Francis  (a). 

AtiboU  for  the  defendant,  on  the  first  point  contended 
that  the  pdicy  never  attached  because  the  loading  on 
board  the  'said  ship  meant  a  loading  at  QoUenburgh^ 
and  he  rdied  on  Spitta  v.  Woodman^  where  the  Court 
61t  obliged  to  yield  to  the  same  otgection  as  now  made^ 
thoq^  it  appeared  that  the  ondenmter  knew  the  goods 
wore  loaded  at  an  antecedent  port,  so  that  the  objection 
came  in  a  more  un&vorable  ahi^  than  here,  whereit 
is  not  fimnd  that  any  such  knowledge  existed*    And 
he  fiffdier  contended  that  there  was  a  fiital  variant 
between  the  averment  diat  the  goods  were  loaded  at 
Qotkiimr^  which  was  a  material  aveiment,  and  the 
&idaigd'the)nry;  andhedtedZieGttiditm,  ch.2.  orLi. 
vidHodgaonY.  Ilichardtan{b).    Upon  the  other  point 
he  said  that  though  the  payment  into  court  amounted  to 
aa  admission  of  the  contract,  it  was  like  a  payment  on 
account,  which  would  not  preclude  the  party  from  dis- 
puting  his  fiurther  liability,  and  could  never  estop  the 
Cooit  from  deciding,  npon  verdict  found,  according  to 
the  1^  efB^ct  of  the  contract  ^  besides  here  the  pay- 
ateat  being  fiMmd  to  be  the  amount  of  the  premium, 
was  referable  to  the  common  counts,  and  the  jury  had 
10  refiBrred  it  by  finding  upon  those  counts  for  the  de* 
faidsnt. 

Cur.  iidv*  vdU 

M  a  Sot.  ^  JPmll.  S5^  W  I  ^lacff  if*  46|. 

Lord 
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18x3.  Lord  Ellenborough  C.  J.  on  this  day  delivered 

-  the  judgment  of  the  Court  in  substance  as  follows: 

^^ahst  after  stating  the  principal  parts  of  the  declaration  and 
special  verdict  his  Lordship  continued :  This  is  a  special 
verdict  found  principally  for  the  purpose  of  deciding  a 
question  of  construction  arising  on  the  words  of  the 
policy ;  and  the  question  is  whether  the  words  import 
that  the  goods  were  to  be  loaded  at  Qctienburgh^  or 
whether  the  policy  will  cover  goods  laden  antecedently, 
provided  they  were  on  board  in  a  loaded  state  at  Got' 
tenburgh.  As  &r  as  general  reasoning  and  convenience 
may  govern  our  decision,  we  must  suppose  that  the 
making  a  policy  to  commence  from-  the  loading  at  a 
particular  port  is  done  in  order  to  exclude  the  inconve- 
nience of  having  to  determioe  whether  a  prior  danuige 

•  may  not  have  arisen  to  the  goods  before  the  conmience- 

•  ment  of  the  risk  intended  to  be  insured*  This  inconve* 
nience  is  excluded  by  specifying  that  the  loading  shall  be 

'  at  a  particular  port:  andtheresponsibility  of  the  under- 
writer is  thereby  narrowed.     If  by  the  terms  of  this 

.  policy,  it  had  been  simply  on  a  voyage  at  and  from 
Gottenburghy  the  adventure  would  have  commenced 
from  the  loading  at  Gottenburgh:  and  the  subsequent 

•  words,  beginning  the  adventure  fix)m  the  loading  thereof 
'  aboard  the  said  ship,  seem  to  have  been  introduced  for 
''  the  purpose  of  clearing  up  any  doubt  as  to  the  risk,  or 

ratheir  perhaps  for  the  purpose  of  making  a  more  spe- 
cific designation  of  its  commencement.  To  construe 
the  subsequent  words  "  from  the  loading  Jcc.**  to  mean 
only  the  same  thing  as  detngf  loaded^  would  be  giving 
them  no  effect,  for  that  would  be  beginning  the  adven- 
ture at  Gottenburgh  without  regard  to  the  loading.  It 
aeems  therefore  to  be  the  probable  construction  that 

^  tb« 
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the  loading  meant  must  he  subsequent  to  the  ship's        18x3. 
•rrival  at  the  port,  and  during  the  time  she  is  at  the        ' 
port  whence  the  voyage  is  to  commence ;  and  then  the         aiaiuu 
words  "and  to  continue  &c.'*  will  connect   If  the  word      ^^^^^^^^ 
loading  is  to  be  understood  in  a  grammatical  sense  as 
descriptive  of  an  act  to  be  done,  and  not  of  the  goods 
bemg  in  a  loaded  stat^  it  can  only  be  applied  to  one 
•  specific  piace,  viz.  where  the  cargo  is  to  be  taken  on 
bosrd ;  whereas  if  it  is  to  be  understood  as  being  loaded 
it  will  be  descriptive  of  a  loading  at  every  place.    The 
£>nner  is  the  more  obvious  and  strictly  grammatical 
construction.     We  are  of  opinion  after  much  consider- 
ation that  we  shall  not  violate  any  rule  of  construction 
by  construing  this  policy  according  to  the  construction 
of  SpUta  v«  Woodmafif  which  is  the  only  case  precisely 
in  pcMnt  with  the  present.    In  all  the  other  cases  there 
was  a  difference  arising  either  from  the  terms  of  the 
poticy,  as  inHarruyer  y.Lushingtanwhere  the  words  were  ' 
^  from  the  loading  at  the  particular  port  (which  port 
was  expresdy  mentioned),  or  where  th^  were**  from 
the  loading  as  aforesaid,  or  from  the  circumstances,  as  in    , 
No/men  v.  Kettlewell  (a)  where  an  unloading  in  part  and 
rdoadihg  had  taken  place  at  the  port.     For  these  rea- 
sons we  are  of  opinion  against,  the  plaintiff  on  thia 
principal  point.    Another  question  arises  on  the  efiect 
of  paying  money  into  court  generally.     It  is  said  that 
mpney  having  been  paid  into  court  generally,  impliedly 
admits  the  cause  of  action  on  every  count     But  we 
think,  that  it  is  only  evidence  from  which  a  conclusion  of 
&ct  may  be  drawn,  but  that  this  finding  cannot  be  con* 
sidered  as  an  allegation  of  the  fact.     The  effect  of  pay* 
ing  money  into  court  may  depend  on  the  terms  of  the 

{a)  16  Sast^  176* 

fUlSf 
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19x3.  rule  under  which  it  h  pdd  iki.  How  is  tfae'Oouit  to 
.^  judge  of  that  eflfeet,  if  the  rule  be  not  set  ottt?  andif  «tt 

<VMijBl  out  in  term%  tftill  it  would  be  onfy  eiddene^  aiid  €ie 
jury  flboold  have  drawn  the  conclusion.  It  worid  not 
amount  to  more  than  an  admission,  that  the  par^  had 
entered  into  the  contract,  still  leaving  him  at  liberty 
to  contend  diat  he  was  not  liable  beyond  die  amount  of 
such  payment  for  goods  which  were  not  laden  accord- 
ing  to  the  terms  of  the  policy.  We  aire  of  o|Hnion 
therefore  on  both  points  for  the  defendant 

Judgment  for  defendant 


A^  luh.         K08TER  and  Others,    Aflsignees  of  'Swaw, 
(Bankrupt),  against  Eason. 

Where  defend-   ^SSUMESIT  fef  womy  kot,  mOOfB^  |)Md>  i9QPQr 
broken  effected  had  and  reoeivvd,  and  ca  an  oomMt  itfat«d|.  upon 

STe^nJSn      ««%  «eilMl  ii»B,  wiA  «  .oike.of  i^hA  - Mtbe 
acoountof their  trial  befere  JStafcw J.  Biik^LaaemUrjmum^^^fmcs 

own  firm  ^^  -^  --i— •^  <-. 

others  in  the      i8i2,  B  Teidict  wa8-^fewid^fMtlke.|ilainlii%  rdWHJP* 

name  of  their  ""^^ 

own  firm  but      b.TgoL  !i^«  ad,  flttb^  taibe^ittOiiiof^ke  GoH^jpn 

on  Bcoount  of        ,     j- n...^:       

their  principdf,   fH^  lOUOWlDg  Cate  :  *.  -» 

for  which  prin*    - 

'cipaU  they  acted  under  a  del  credere  oommiuioni  without  the  knowledge  of  the  iflfffer* 
writers :  held,  that  in  an  action  brought  agatast  thorn  Air  pimwm^^^  aiTJafyof 
one  of  the  underwriceri  upon  those  policies,  who  had  become  bankrupt*  the  detoi&nts 
might  set  off  losses  and  retorni  dae  on  dl  aueh  of  those  foliciea  aa  warasaibclad  4n  tlie 
same  of  their  own  firm,  hut  aot  on  iia^h  as  were  etfected  in. the  names  of  their  priacipalsy 
such  losses  and  returns  having  become  dne  oh  those  policies  before  the  tlgle'  %beo  the 
bankrupt  ftoppadfairaB«ot«jnoi]gb  tl^y  bad  oavar  been  adjusted  by  the  banknipt,  but 
only  by  the  other  underwriters  between  the  time  of  his  stopping  payment  and  commsttang 
the  aa  of  bankruptcy,  Ofi  which  adjoitnent  tiw  Mendanti  had  gifen  ihelr  principals 
credit  for  the  amount. 

t  ner% 
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nen,  AUon,  JPinUnfy  and  Hodgson^  were  insurance  1813. 
broken  at  Liverpool  under  the  firm  of  John  Eason  and  „ 
Cow  The  course  of  dealing  between  Swan  and  J.  Eason  agniftu 
and  G>.  was  for  the  latter,  when  they  received  ordef s 
for  insurances  from  their  correspondents,  to  present 
pdides  to  Swan  for  his  signature,  who  thereupon  sub- 
scribed the  same,  and  acknowledged  the  receipt  of  the 
premiums  on  the  policies,  and  J.  Eason  and  Co.  became 
his  debtors  for  the  premiums,  and  when  they  had  funds 
in  band,  as  has  always  been  the  case,  paid  the  losses 
which  occurred  on  such  policies  after  they  had  been  ad- 
justed and  signed  off  by  Swan;  and  Saoan  had  no  other 
knowledge  of  the  principals  for  whom  the  insurances 
were  thus  eflfected  than  the  policies  denoted.  On  the 
14th  of  January  181 1  Swan  informed  J.  Eason  and  Co. 
that  he  had  a  bill  of  exchange  returned  dishonoured, 
and  that  he  did  not  feel  himself  authorized  to  sign  off 
any  fanfaer  losses;  and  in  lact  he  stopped  payment  and 
ceased  to  tranaact  business  on  the  12th  of  Januarffy 
and  on  die  28th  wrote  to  J.  Eason  and  Co.,  requesting 
astatanent  of  his  underwriting  account  as  early  as  oon- 
venioit,  atatB^  that  they  would  of  course  see  the  pro- 
pii^  of  letting  all  pending  loaaes,  averages,  and  re- 
tons  lie  over  far  the  {Mreaent.  On  the  7th  of  Mcgf  fol- 
lowing he  ooaimitted  an  act  of  bankruptcy,  and  on  the 
nth  a.€aimiiiflHon  was  taken  out  against  him,  and  an 
asfiigmnent  wm  made  to  the  plaintiffs  on  the  6th  of 
Juljl.  The  balance  due  from  J.  Eason  and  Co.  to  the 
credil  o£Swan  on  the  said  underwriting  account  on  the 
14A  of «ftaHMi^,  and  also  on  the  7th  oS  Majf  181 1,  for 
presiianM,  for  which  this  action  is  brought,  amount* 
ed  to  2750/.  igs.  2d.;  at  both  which  times  J.  Eason  and 
Co.  held  19  policies  of  insurance,  which  they  as  insu- 
VoL.  II.  I  ranee 
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T813.        ranee  brokergbftdprocttredto  beefiscted^iLnd^irludiluRl 
been  previously  subscribed  by  Sminj  in  mantterhefere 
stated.     Five  of  these  policies  were  effected  by  Jl  Bason 
and  Co.)  in  the  name  and  on  the  bekalf  ors.  A.66Ur 
smiii  6f  Lofidan ;  four  in  the  name  And  on  die  behalf 
of  Jatne^  Finlay  and  Co.»  who  are  partners  in  the  firm 
of  tJ.  Eason  and  Co.,  but  J.  £ason  and  CVs'are  not  in 
partnership  with  James  FifUttj^  and  Co.,  tlie  firm  of 
James  Finhy  and  C^.  comprizing  others  than  are  in  the 
firm  of  J. Eason  and  Co.;  one  in  the  mimeitad  on  Ae 
account  of  Unlay,  Hodgson^  and  Co.,  the  persons  com- 
posing which  firm  ore  also  partners  in  the  firm  of 
«7.  Eason  and  Co.,  but  that  latter  firm  are  not  in  part- 
nership with  Finicky  Hodgson,  and  Co.     Three  in  the 
name  aftd  on  the  behalf  of  Eason,  Alston,  and  Cd.,  whe 
'  are  the  same  persons  as  constitute  the  firm  of  J.  Eason 
and  Co.,  and  who  hold  the  same  shares  in  bbth  con- 
cerns, J.  Eason  and  Co.  being  general  merebanDs,  and 
blso  insurance  brokers  at  Liverpool,  and  Eason,  Abton, 
^and  Co*  being  general  merchants  at  Glasgow ;  bat'tbis 
feet  was  not  Known  to  Ss^an ;  two  in  the  name  of  /. 
Eason  and  Co:,  but  on  the  behalf  of  tlie  afbresaid  finn 
'  of  Eason,  Alston,  and  Co.;  three  Fn  the  name  of  J.'Eason 
and  Co.,  and  on  the  behalf  of  thd  albr^aid  :firm  of 
James Ftnlay smd Co,;  and  one  in  the  nameof  J. -B/75tw 
and  Co.,  and  on  thebehalf  of  the  nfoY-csaid  firm  ofFirh 
lay,  Hodgson,  and  Co.     Losses  on  all*  tliese' policies 
had  occuiTcd,  and  returns  had  becom^^  di^mandable  in 
ficspcct  ofSvan^s  subscription  to  the  amootot  of  7822/. 
12^.  7(/.  previously  to  the  iith  of  Jatmaty,  and  these 
losses  had  been  claimed  by  the  assured  from  thenflder- 
writers  with  the  exception  of  two  polities^  but  none  of 
the  losses  ^r  returns  had  been  fonaalty  adjusted  or 

si|n€*l 
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tigfttd  i^:hyHwan  or  aoQr  of  the  iiDdanmtere.    Be-        1S13. 
ttnkn^  i^th  oijamwy  add  the  7th  ofiUoy  a  great       1^7^,^ 
iHDtaber  of  tbe  losses  ai>d  r^iums  were  adjusted  and 
ligaed  <Cr  by  the  other  underwriters  on  the  policies^ 
stid  aflter-^he  7th  df  iftiry,  and  before  the  commence^- 
neat' of  this  action,  all  the  remaining  losses  and  retoms 
were  adjusted  and  signed  oS  by  them;  but  iStoandid 
noi  adjust  or  sign  off  any  losses  or  returns  whatever 
after  the  lath  ofjiamuaryj  but  was  frequently  present 
befare  the  7th  of  May^  when  the  other  underwriters  ad- 
jntfadf^and  s%ned  oiF  losses,  and  knew  that  they  were 
so  done*  ' «/» Eawn  and  Cow  guaranteed  to  their  respeo 
tiTc  prineipafe  at  the  time  of  efiecting  the  several  poll- 
decs  bat  such  guarantic  was  not  known  to  the  se- 
veral •dhderwriters^  the  due  payment  of  all  losses  and  re- 
turos  on  those  policies )  and  they  also  from  time  to  time 
as  ssch  lossea  and  returns  were  adjusted  and  signed  efF 
b]r  ihe,  Other  underwriters,  gave  their  principals  the 
flMred  credit  £>r  the  amount  of  the  losses  and  returns 
on  ^e  $aid  several  policies  under  the  aforesaid  guwran- 
^  but  they  had  no  directions  from  Svxin  so  to  dow^ 
Hie  (le^vidanl  insists  in  thisaction,  which  is  to  be  con- 
liderfdas  if  it  had  been  brought  against  all  the  partners 
of  the  firm-  of  J.  Eason  and  Co^  upon  a  right  to  set  off 
the  amount  of  such  losses  and  returns  as  were  due  from 
Stotn  befoae  his  bankruptcy,  and  have  been  so  settled  by 
J*  EQsan  and' Co.  with  their  principals.. 
/The  <|uestion  ibr  the  opinion  of  the  t!ourt  is^  whether 
ti«>  plainlAlSbr  ^e  entitled  to  reoover  all  or  any,  and 
whfitt  partrof  the-  siim  of  2750/.  19^.  2iL:  if  they  are 
ealitMtooeeovep  all  or  any  part,  the  verdict  to  stond, 
or  be  entered  up  accordingly;  if  otherwise,  a  nonsuit 
tobeenter«d4  *   > 

I  a  ITiis 


£a»un. 
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18x3.  ThU  case  ws»  a^guod  'm^^  JV'tnJ^  term  kgr  XMir- 

da/0  f9r  the  plaiiUiffi,  and  Scarlett  for  thq  dsfiapidaat 

tf^ami  For  the  detendoat  the  cases  of  Gra^  y.  I>up(%i^)f  Bi^ 
y.  Dickason  {b\  and  WienhoU  v.  Roberts  (c)  W^re^rdkd 
o^j  and  for  the  plaintifis  -a  distjji^en  wa^  t4lwii4)e- 
^wecn  tbofle  ca^es  and  the  pregents  ^i^t*  tbst  th«i!e  it  <did 
not  appear  that  the  del  credere  coi|}missj<^  was  un^ 
k))owu  to  the  underwriters ;  and  it  Wft9*  ako  anid,  that 
at  all  events  they  only  applied  to  those  poUp^e^  efi^ted 
in  the  names  of  Jl  Eason  and  Co«t  and  thmt  im  the  two 
latter  cases  the  losses  appeared  to.havebeeo  adjusted. 
Shee  V.  Clarkson  {d)  was  also  cited* 

Qmr.  0ilv^  xmU* 

Lord  Ellenborquoh  C*  J.  on  tbia   day  deUvai^ad 
the  judgment  of  the  Cour(  as  fisUawa : 

This  was  an  action  tp  ce^v^  ik^  aum  pC  ^IS^ 
195.  2ct  for  premiums  of  insurance,  and  ]l^  qm9^ 
wits,  whether  the  defendant  was  entitled  und^  ^ 
clause  relatu^  to  mutual  credit  in  5  Cf^.  z^  r*3o.  $•%&* 
to  deduct  for  losses  upon  certain  poUcias  opderwrittea 
by  S^aoan*    Swan  was  an  nndi^rwriter,  and  the  house  o( 
Eason  and  Co»  (in.  which  th^  defendant  waa  a  partner) 
were  insurance  brokers,  and  it  waa  firom  the  house  of 
Eason  and  Co*  that  the  sum  of  2750/.  ipf.  aiJL  was  doe. 
There  were  19  policies  upon  which  the  right  to  set  off 
was  claimed,  and  of  these  five  were  effected  in  the  name 
and  on  the  account  d  B^A.  Goldsmuiiy  four  in  the 
name  and  on  tb^  account  a(  James  Finlay  and  Ca^  oite 
in  the  name  .aad  on  the  account  ofi¥n^,  HqdgWfh 
and  Co.,  three  in  the  name  and  on  the  account  ^^fiSojony 

(fl)  I  r.  ^.  I  la.  {})  Aid,  285. 

{c)  %Camf.ir.jP.C.5%$.  (i)  ia£«ff,507. 

Alstcn 
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jBitofi  and  Oo.»  itoo  in  the  name  and  on  the  account  of       1813* 
John  Bason  and  Co.,  and  four  in  the  name  of  John        "^— - 

KaSTKK. 

Ettscn  and  0>. ;  but  as  to  three  of  those  four  on  the        •gMmt 
aoooitDt  dt  James  Fitdey  and  Co.,  and  as  to  the  fourth 
of  them  on  the  account  of  Fitday^  Hodgson^  and  Co. 
The  finns  ciBason^  Jhton^  and  Co.,  and  of  Jt^  Eason 
and  Go.,  are  composed  of  the  same  persons,  but  they 
tnde  in  the  former  name  at  Glasgcno^  and  in  the  latter 
St  Liverpool:  some  of  the  members  of  those  firms,  but 
not  all,  are  also  partners  in  the  bouses  of  James  Finky 
and  Co,  and  FihU^y  Hodgson^  and  Co.,  but  there  are 
also  persons  in  the  house  f^  James  Finkn^  and  Co.,  who 
do  not  beldiig  to  the  firms  of  Eason,  Jlston  and  Co.,  or 
of  Mn  Eason  and  Co.     Of  the  19  policies  therefore 
fitie  are  in  the  name  and  on  the  account  of  the  house 
fr(»n  which  the  preibiimis  are  due;  four  more  are  in 
Ae  name  of  that  house,  but  not  on  its  account,  and  the 
Temitming  ten  are  nehher  in  the  name  nor  on  the  ac^ 
obimtdfthat  hotfse.    Swan  never  adjusted  or  signed 
off  any  ofthe  claims  upon  these  policies,  and  from  the 
^Aftto^  state  of  his  circumstances  he  avowedly  de- 
dinedlt;  but  tbc  house  cf  Eason  and  Co.  at  the  time 
rf^dRMug'diose' policies  whiiih  were  not  on  their  own 
dcdbimt  gfnarahteied  to  the  parties  interested  the  due 
paj^eiit  of  all  losses  and  returns,  and  upon  the  ground 
<ll  timt  guasrantie  they  insist  that  they  have  the  same 
tffjtki  ^'s^t^fl  upon  those  policies  as  they  have  upon 
thepblid?tt*whfch  wereiri  thtir  own  name,  and  for  their 
olfe  Wcidttt.    The  ri^t  of  set-off  upon  the  poBcres  in 
tfcSk^o^  taames^  and  'foi*  their  own  account  was  coh- 
cridefi  itptsftt  the  argiiment,  and  after  the  case  of  Gr&oe 
and  Dubois,  and  Bize  and  Dickason,  in  ist  Term  Re-- 
portSy  which  have  been  so  long  acted  upon  as  the  law 
I  3  upon 
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1813.        upon  this  subject,  we  think  rightTy ;  but  the  right  upon 

the  other  policies  vtbb  disputed.    The  5  th  of  Geo.  IL 

tfrnmst         r.  30.  s.  28.  gives  the  right  of  set-off  where  there  has 
£a»on« 

been  '<  mutual  credit  given  by  the  bankrupt  and  any 

other  person,  or  mutual  debts  between  the  bankrupt 
and  any  other  person;"  and  as  credit  was  undoubtedly 
given  in  this  case  by  S'Aan  to  Eason  and  Co.  for  the 
premiums,  the  question  is  whether  upon   any  of  these 
policies  it  can  properly  be  said  that  credit  has  been  given 
by  Eason  and  Co.  to  Saoan;  and  we  think  there  is  a  dif- 
ference in  this  respect  between  the  four  policies  efibctcd 
in  the  names  of  Eason  and  Co.  on  the  account  of  other 
I  persons,  and  the  ten  which  were  not  efiectcd  in  their 

names.     Upon  the  four  Ecson  and  Co.  could  maintain 
an  action  in  their  own  names,  if  they  had  a  lien  upon 
the  policies;  or  if  they  had  paid  their  principals,  they 
could  in  their  own  names,  and  on  their  own  account, 
and  without  any  control  from  tlie  principals,  enforce 
payment;  and  by  subscribing  to  a  policy  in  their  own 
names,  Swan  had  consented  that  they  should  be  at  li- 
berty to  stand  in  the  character  and  situation  o^  prind- 
pols,  that  in  case  of  loss  they  should  be  entitled  to  act 
in  all  respects  as  his  creditors,  and  that  they  should  be 
considered  as  giving  him  credit  upon  the  policy  at  their 
own  risk,  and  on  their  own  account     Upon  the  other 
policies,  the  ten,  Eason  and  Co.  could  not  sue  in  their 
own  names;  they  can  in  no  event,  though  they  may 
have  a  lien  upon  the  policies,  or  though  they  may  pay 
/^   their  principals,  bring  any  action  but  in  the  name  of 
their  principals.    Swan  has  not  consented  that  dey 
should  in  any  ca^  be  entitled  to  stand  as  principals,  6t 
to  be  treated  as  the  creditors,  nor  has  he  ever  agreed 
that  they  should  be  considered  as  giving  him  credit  at 

their 
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thpr  own  risk  ^aoid  on  l^eir  pwip  account.  Their  gua-  1813. 
rBDteeipghi«^vei;u:y  jto  the  assared  on  tliose  policies 
is  a  transaction  to  which  he  is  wholly  a  stranger,  and  ifgahst 
firom  signing  the  policies  in  the  names  of  the  assured  to 
them  as  brokers  he  has  not  authorized  Jlason  and  Ck). 
the  hrokerS)  bj  means  of  such  their  guarantie  given 
bj  them  U^  the  assured^  (of  which  he  was  not  privy)  to 
daim  and  exercise  the  rights  of  principals  as  against 
him.  In  Grove  v.  Dubois^  1T.R.1 12.,  and  Bize  v. 
JMttson^  \  T.iZ.285.  already  mentioned,  and  wliich 
are  the  only  cases  in  favour  of  the  set-off  on  account  of 
losses,  the  policies  upon  which  the  right  to  set-off  was 
daimed,  were  all  in  the  names,  not  of  the  persons  inte- 
rested^ but  of  the  broker  who  claimed  the  right  of  set-off. 
Those  cases  therefore^  though  authorities  in  point  ia 
this  case  in  favour  of  the  defendant  as  to  the  four  poli- 
des,  are  no  authorities  as  to  the  other  ten,  and  as  to 
those  ten,  we  are  of  opinion,  upon  the  principle  of  tliere 
being  a  want  of  mutuality  of  credit  between  the  parties, 
that  the  set-off  cannot  be  supported.  The  amount  of 
the  loss  and  returns  upon  the  nine  policies  upon  which 
we  think  the  set-off  allowable  is  580/.  145.  qd*  This 
reduces  the  debt  to  2170/.  4^.  7^,  and  for  that  sum  the 
verdict  for  the  plaintiff  must  stand. 

Another  answer  to  the  claim  as  to  the  ten  policies  is 
this,  that  it  does  not  appear  that  the  house  of  Eason 
And  Co.  have  paid  their  pr'mcipals,  though  they  hate 
given  them  credit  for  these  losses  and  returns ;  and  if 
they  have  not  paid  them,  the  allowance  of  this  claim 
n»y  either  interfere  with  the  rights  of  such  principals, 
•r  mj  Ijeavc  Swanks  estate  exposed  to  a  farther  claim 
^  thosfi  principals.  I^uppose  the  house  of  Eason  and 
^*  to  become  insolvent  and  unable  to  satisfy  their  gua- 
I  4  ranties^ 


£asom. 
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1813.        ranties,  if  the  allowanee  of  this  set-off  were   to  take 
-  away  from  the  principals  the  right  of  claiming  upon 

a^atHst  Sxpan*s  estate,  it  would  be  doing  clear  injuatice  to  the 
principals,  who  ought  to  haye  the  power  of  looking  to 
Swan  as  their  principal  debtor,  as  well  as  to  Easan  and 
Co.,  the  guarantees  for  his  scdvency ;  and  if  the  allow- 
ance of  this  set-off  were  not  to  take  away  from  tbeprin- 
dpals  the  right  of  claiming  upon  Swan's  estate,  it  woold 
be  great  injustice  to  StDan's  estate;  because  in  diat  case 
it  would  be  liable  to  pay  the  principals  a  dividend, 
afte^  having  made  Eioan  and  Co*  a  pajonent  to  the 
extent  of  the  whole  demand. 

Judgment  for  the  FhuntifiB  for  1 1 702. 45.  jd.  (a) 

(«)  See  Farkr  ▼•  ^mih^   i6£^/,  381.  and   Ctimmin^  t.  Smrstert 
1  AT.  6*  ^.494. 


!?!![  mb.  Cbanley  against  Hillary. 

uf^'draSj^i"©^    A  CTION  bythe  plaintiff  as  surviving  partnerof J.  Ai^ 
bill  of  exchange  win  on  a  bill  of  exchange  for  408/.  35*  drawn  on  the 

accepted  by  de*  o  ^^       j 

fendant,  agreed  defendant  bjthe  plaintiff andhisdeceased  partner,  to  their 

the  rest  of  his  own  order,  and  accepted  byhim.  At  the  trial  before.Lord 

Hom'JIiJskion^  JEllenborough  C.  J.  at  the  London  sittings  after  last  term, 

^^u^nd  lobT  ^'^®  defence  was,  that  on  the  28th  of  May  181 2,  before 

secured  by  pro-  the  bill  became  due,  the  defendant  being  under  embar- 

miisory  notci  .         ^  -  .  ,. 

to  he  given  by  rassed  circuuistances,  called  a  meeting  of  his  creditors^ 
ablc^on  days*^"  at  which  a  resolution  was  entered  into  by  them,  and 
iha  *dcfcndlnt    «igned  by  the  plaintiff  for  himself  and  partner,  to  accept 

should  assign 

to  the  creditors  certain  debts,  opoo  which  they  should  eiecute  a  general  rtUites  and 
the  assignment  was  executed,  and  all  the  creditors  except  plaintiff  received  their  compo* 
sition  and  executed  the  release,  and  plaintiff  nii]{ht  have  received  his  promissory  notes  H 
he  had  applied  for  them,  but  it  did  not  appear  that  defendant  had  ever  tendered  them  to 
plaintiff,  or  that  he  had  ever  applied  for  them  ;  and  the  plaintiff  afterwards,  and  after  the 
days  of  payment  of  the  promissory  notes  had  expired,  sued  the  defendant  on  the  bill  of 
exchange :  held  that  he  was  not  precluded  by  the  agreement  from  recovering. 

15  85.  in 


Hll.LAftT. 
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Bs.  in  the  pound  upon  the  ambmit  of  their  respective         18 13. 
ckbts  by  two  instalmentt  on  the  ist  oi  September  and        — 
3  i8t  of  December  Avowing,  to  be  secared  by  promissory         ugmmt 
notes  to  be  given  by  the  defendant,  the  samebeing'gua- . 
raoteed  by  Frazer  and  Co.  payable  on  the  above  days ; 
and  that  the  defendant  should  assign  to  the  creditors 
certain  debts  mentioned  in  the  said  resolution,  npeB 
which  the  creditoisi  should  execute  a  general  release* 
In  pursoance  of  this  resohition  it  was  proved,  that  the 
assyiraqnt  was  executed  by  the  defendant;  and  all  the 
other  credkots,  ^iccept  the  plaintiff  and  Jhis  partner,'  re* 
oeived  their  composition  and  ekecuted  a  general  release 
oMd  the  plaintiff  might  have  received  hit  pramissoty 
notes  if  he  had  applied  far  them^  but  there  was  no  evi- 
dence that  the  defendant  had  given  or  tendered  them  io 
the  plaintijff;   or  that  the  latter  had  eoer  applied  Jbr 
them.     His  Lordship  was  of  opinion  under  these  cir* 
cmnstances  that  the  pliintiff  was  entitled  to  recover,  but 
upon  bemg  referred  to  the  case  of  Boothbey  v*  Scm* 
^  C^})  g&^e  leave  to  the  defendant  to  move ;  whereupon 
Topping  now  moved  for  a  new  trial,  and  referred  more 
particularly  to  that  case;  which  he  said  was  an  agree- 
ment very  similar  to  the  present,  being  entered  into 
''^ith  the  plaintiffs  and  the  rest  of  the  creditors  of  the  de- 
fendant to  take  his  notes  by  way  of  composition  for 
their  debts :  and  Lord  EUenboroughj  after  stating  that 
there  was  a  sufficient  consideration  for  such  agreement, 
said,  <<  if  the  plaintifis  could  shew  that  the  defendant 
had  refused  to  give  them  the  notes  according  to  the 
tennB  of  the  agreement,  they  might  be  remitted  to  their 
origbal  remedy,  but  that  remedy  is  suspended  by  the 

{a)  2  Camp, N.  P.  Cfx75.     ' 

*"  agreement 
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1813.       of  thfe  plaintiff)  under  which  oommiasion  the  plaintSflT 

was  declared  a  banHnipt,  upon  an  act  of  bankruptcy 

^Jnst        alleged  to  have  been  committed  by  Ijnuig  in  priaon  two 
months,  ftcirom  the  ixth  of  April  1807^  and  that  in 
order  to  obtain  the  commission  on  the  13th  <^  Jufy 
1 8 10,  the  ^akii  Stewart  the  petitioning  creditor,  made 
affidavit  in  writing,  that  the  plaintiff  was  then  indebted 
to  him  in  the  sum  of  tool,  for  money  lent  and  advanced 
by  him  to  the  plaintiil^  and  that  the  commission  was 
awarded  and  issued  on  the  said  affidavit,  and  that  after 
the  commuting  by  the  plaintiff  ^^e  act  on  'which  he  toos 
declared  a  bankrupt  as  aforesaid,  and  before  the  time  of 
making  the  affidavit^  to  wit,  in  IVinity  term  in  the  5otk 
yeat  of  the  king,  the  said  Stewart  recovered  judgment 
in  this  court  against  the  plaintiff  for  1056^.  for  his 
damages  in  an  action  upon  promises,  which  judgment 
was  signed  on  the6thofJiA^  in  the  50th  year  aforesaid^ 
and  that  the  said  sum  of  looA,  in  which  the  said  Stenort 
by  bi«  affidavit,  swore  that  the  plaintiff  was  indebted  to 
him,  was  included  in  the  damages  for  which  the  jiic(ff* 
ment  was  recovered,  and  was  part  of  the  sum  of  1056I9 
afid  at  the  time  of  making  the  affidavit,  wasnotbutlMd 
ceased  to  be  a  debt^/Ztr  many  lent  and  advanced  or  a 
simple  contr^  debt,  and  wasmerged  in  and  extinguished 
by  the  judgment,  and  was  a  debt  of  record.    Hm  plea 
then  negatived,  that  the  plaintiff  at  the  time  of  making 
the  affidavit  or  of  awarding  or  issuing  the  commission  or 
at  any  time  since^  was  indebted  t9  Stetutrt,  except  on 
the  judgment^  and  that  th?  judgnient  was  still  in  full 
force  &C. 

Replication  to  the  third  plea,  that  long  before  the 
time  of  awarding  and  issuing  the  conanission  of  bank- 
vuptey,  and  long  before  the  contracting  the  debt  to 
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Skwari  upon  wlucb  tke  coavDiasioii  was  grtinted,  to  wi^         1813. 


IftYANT 


on  the  30th  o(jb/gU5i  ia  the  year  iSofi,  he  the  plainliff 

vas  a  prisoner  for  debt,  and  detained  as  sudb,  in  the         ^^"^^ 

custody  of  the  warden  of  the  Fieeij  and  lay  in  prison 

upon  such  detention  for  two  mondis  and  more,  to  wit» 

untS  and  upon  the  13th  day  of  November^  in  the  year' 

laft  aforesaid,  and  that  at  and  during  the  time  of  snch 

detention,  he  was  a  trader,  and  was  indebted  to  one' 

Flight  in  the  sum  of  lool.  and  upwards,  for  a  just  and 

true  debt  then  and  still  due  and  owing  from  him  the 

plaintiff,  and  diat  the  same  was  a  good  and  tfuffcient 

petiti<»ing  creditor's  dd>t,  to  support  a  commission  of 

bsQkmptcy  against  him,  and  that  he  by  so  lying  in 

prison  committed  an  act  of  bankruptcy,  and  might  have 

been  found  and  declared  a  bankrupt,  and  that  SUewati^ 

at  the  time  the  debt  was  contracted  to  him  on  which  he; 

grounded  his  petition  for  the  commissonof  bankmpt^,* 

and  at  the  tttte  he  made  tbe  affidavit  and  petitioned 

for  the  conmission,  had  notice  that  ^e  plaintiff  had  oem- 

initted  sveb  prior  act  of  bankruptcy,  and  of  the  otbttx 

pragises  as  aforesaid. 

Re|)licfltioa  to  Oie  laitplea,  tiiaft  after  the  plaintiff 
had  committed  such  act  of  bankruptcy  as  lastni&entioned^ 
and  iKer  Stewart  hadnotleeof  it,  and  before  the  awalrd^ 
ing  and  issuing  of  the  said  commission,  the  plaintiff  b^ 
came  and  was  Indebted  to  Stewart  m  divers  lar^  stuns  6f 
money,  amounting  to  3700?.,  and  did  at  divers  periods 
pay  to,  and  Stewart  widi  full  knowledge  of  such  act  dt 
budonptgr,  received  of  the  plaintiff  divers  sums  of 
BKaey  Amounting  to  3000/.  part  of  the  3700/i,  and 
afterwards  in  Hilary  term^  ih  the  48th  of  the  king  im* 
pleaded  the  plaintiff  in  tins  court  for  the  residue,  and 
in  Triniiy  term  in  the  50th  year  of  the  king,  recovered 

against 
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iBi^.        agiiiiiBt  the  {MMiff  io$6l.  fyr  bis  cUttiag^  hi  die  said 
action,  idiich  judgment  at  the  time  of  the  awatding  and 

agamt        issuing  the  commissioa  was  and  is  in  AiU  force  and 
cfiect,  and  that  the  sum  of  loo/L   mentioned  in:  the 
affidavit,  was  and  is  included  in  the  sum  of  io$6l»  so 
secured  by  the  said  judgment,  and  was  a  debt  wfaidi. 
sii^t  have  been  proyed  under  the  oommisaba^  end 
that  Siteoarif  after  the  recovery  of  the  said  jvdgment, 
and  whikt  the  same  was  in  fuU  for<:e^  tonKt,  oo  the 
13th  day  otJubf  in  the  year  1810,  exhilntod  his  peti- 
tion for  the  purpose  of  obtainii^  a  oommisflioii  of 
baidcriqitcy  against  the  plaintiff;  and  that  upon  such 
petition  a  commission  was  awarded  and  issued  on 
the  iTi!tii£  August  1810,  against  the  plaintiff;  and  that 
Siewart  did  not,  before  he  exhilHted  such  .petition  and 
caused  such  commission  to  be  awarded  and  ilaaed 
against  the  plaintifl^  relinquhh  the  said  aeOtm. 

To  these  replications  the  defendant  demurred,  and 
assigned  for  causes,  that  it  was  not  nor  is  competent  to 
the  plaintiff  to  set  up  or  allege  an  act  of  bankruptcy^ 
committed  by  him  prior  to  that,  or  to  the  contract- 
ing of  the  debt  upon  which  the  subsisting  commission  of 
bankruptcy  against  him  was  applied  for  and  issued,  or 
to  take  advantage  of  any  such  prior  act  of  bankrdptcy, 
to  invalidate  the  same  commission;  and  also'  that  "the 
plaintiff  hath  not  averred  or  shewn,  that  any  suffident 
petitioning  creditor's  debt  to  ground  a  commission  of 
bankruptcy  existed  before,   and  at  the  time  pl^  the 
act  of  bankruptcy  by  him  alleged  to  have  been  Com- 
mitted before  that  upon  which  die  subsisting  c6m- 
mission  was  awarded  and  issued,  and  also  for 'that 
the  same  replications  are,  nd  each. of  them  is,  in 
II  *varicms 
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various  other  respects  uncertain,  infomial,  andiosiif-        x8i3« 

fident,.&et 


JbboU^  in  support  of  the  demurrer,  cont^ded  that 
all  the  replicatioiis  were  bad.    He  said  that  the  git 
of  the^t«t  replicaticm  was  this,  that  inasmuch  as  the 
afidant  on  which  the  commissicm  was  obtained  wair 
SD  affidavit  of  debt  for  money  lent,  and  inasmuch  as 
the  fimfda-contraet  debt  ^r  money  lent  had,  at  the 
tim^  when  d^t  affidavit  was  made,  become  a  debt  of 
0  h^er  nature  bj  the  operation  of  the  judgment, 
dierefi»e  the  affidavit  was  insufficient  in  fact*    But  to 
thisitis^ay  be  answered,  that  the  5  GetK  2.  c.  30.  s.  23. 
whith  re^uicies'the  affidavit  is  poerdy  directory  (a)^ 
And,  .besides,  it  waa  competent  0  the  petitionii^  cre- 
ditor to  proceed  on  the  ddbt  as  it  stood  at  the  time  of 
the  bankruptqr,  notwithstanding  tbe  subsequent  judg- 
ment.   Thus,  in  Ambrose  v.  Clendon  (i),  A.  had  lop/. 
owing  on  simple  contract  before  an  act  of  J^nkruptcy, 
spd  one  was  afterwards  secretly  committed,  and  then  1^ 
bond  was  taken ;  and  Lord  Hardmcie  held,  that  this  did 
not  so  &r  extinguish  the  simple  contract,  as  to  derive 
the  creditor  of  petitioning  for  a  commission.    And  be 
$aid  {c%  **  The  only  question  is,  whether  there  was  4  debt 
subsisting  suiBcie^it  to  support  tbe  commission,  and  not 
of  ^at  effect  tbe  acceptance  of  tjie  bond  is  with  regard 
to|he  bankrupt  himself;  the  reason  why  it  is  an  extin- 
^^pn^ot^ith  regard  to  the  party,  is  because  the  bond 
19  a  j^Jbf  of  a  higher  nature;   but  in  this  proceeding 
b9jth  4^^  .are  the  same."    As  to  the  second  replica- 
tims.  fhe  substance,  however  informally  it  may  be 

{a)  See  mil  r.  f/<j//»  t  M  >.  igi.  {h)  %  Sir.  X044. 

(()  Ci,  Tcmf.  Herdvh  a68. 

pleadct^ 


Bryant 
agami 

WtTHSKI. 


12?         ^  CASES  IN  MICHAELMAS  TERM 

iSij.        pleaded,  is,  that  the  plaintiff  had  committed  an  act  of 
bankruptcy  prior  to  the  petitioning  creditor's  debt,  and 

against        that  there  was  a  sufficient  debt  to  support  a  commission 
on  that  prior  act.     But  the  answer   to  this  is,  that 
though  this  objection  might  well  lie  in  the  mouths  of 
others,  ,it  is  not  competent  to  the  bankrupt  to  make  it: 
he  cannot  defeat  his  commission  by  Betting  up  a  prior 
a£l  of  bankruptcy*    This  was  decided  in  Donaoan  v. 
Duff{a\  where  Lord  EUenbonmgk  C.  J.  notices  that  it 
had  been  so  ruled  by  Lord  Loughborottgh  /  and  Lord 
Kernel  held  the  same  in  Mercer  y.  Wise{b)*    And  this 
point,  to  a  certain  extent,  was  considered  in  Bex  v. 
JBtdlock  (c) ;  for  there  evidence  was  given  of  a  prior  act 
of  bankruptcy,  though  none  was  tendered  of  the  exist- 
ence of  a  debt  on  which  a  commission  might  have 
been  issued ;  but  Heath  J.  said  if  it  bad  been  tendered 
it  would  not  have  beai  received;  and  upon  the  peti- 
tion dBuUock  to  supersede  bis  commisfiionf  the  Lord 
Chancdlor»  though  he  dismissed  it  on  another  ground, 
said  that  he  had  conversed  with  many  of  the  ivdg»f 
and  they  thought  that  it  was  not  con^ietent  for  the 
bankrupt  to  avail  himsdf  of  his  prior  act  of  bank- 
ruptcy.    Upon  the  last  replication  the  olgection  i% 
that  Stewari  ought  to  have  relinquished  liis  action  be- 
fore he  petitioned  for  the  commission;  whidi  otyeo 
tion  is  founded  on  a  mistaken  construction  of  the 
49  G«  3.  c.  121.  s.  14,;  for  that  clause  only  disables  s 
creditor,  who  has  brought  an  action  against  any  bank- 
rupt in  respect  o£  any  demand  which  might  have  been 
proved  under  the  commission,  firom  proving  under  the 
conunission,  without  rdinquishing  his  action ;  but  it 

(«)  9  'Eas:,  ai.  {b)  3  Esp,  N.  P,  a  »ai.  (c)  i  TommL  76. 

speaks 


IN  nis  FiFTY-FouBT]|  YcAR  o^  GEORGE  IIL  tt9 

speats  wly  of  ptoving)  wtdeK  is  very  distinct  from        4^13. 
pedtioiiiiig;  the  9tati:^  therefore  does  not  apply. 


IbHrajfiy  contr^  admitted  that  the  git  of  the  fir^ 
replication  had  been  correctly  stated  on  the  other  side^ 
but  he  denied  that  the  answer  given  to  it,  namely,  that 
the«latiite was  only  direAory,  was  sufficient ;  because  this 
was  not  a  mere  obj^stion  of  form  to  the  affidavit,  but 
of  Ettbitanoe  to  the  want  of  a  good  petitkxiing  cre- 
ditor's debt.    To  give  vaSdi^  to  a  comn)ission»  iC  Amst 
appear  that  there  was  a  petitioning  creditor's  debt 
sabostmg  at  the  time  of  the  act  of  bankruptcy  (a), 
wheraas  here,   if  the  sim]^  oofitract  debt  was  ex- 
UDguiflhed  by  the  jv^oMot,  it  is  aa  if  the  debt  had 
never  existed ;    and  so  the  affidavit  is  not  founded 
.in  fiMTtj  and  it  cannot  be  referred  to  the  judgment 
debt,   because  a  subsequent  act  iiS  bankruptcy  will 
then  be  wanting^    Therefore  it  is  no  akiswer  to  say 
that  the  statnte  is  only  directory.     But  Ambrose  v. 
Clendoh  has  been  relied  on;  and  it  is  true  that  dn  that 
case  it  was  considered  that  though  a  bond  had  been 
given,  the  simple  contract  debt  was  still  subsisting  to 
support  a  commission ;  that  case,  however,  affi)rds  this 
distinction,  that  the  bond  was  the  voluntary  act  of  the 
partjr*  and  the  creditoi:  taking  it  might  avoid  the  bond, 
and  resort  hack  to  his  p^ior  debt;  but  here  he  cannot 
avcnd  ;the  judgment  which  is  awarded  by  the  Court. 
Upon  the  second  replication,  instead  of  supporting  it,  be 
took  an  exception  to  the  plea»(which  excepdonhe  aaid  was 
father  good  against  this  plea,  or  mutatis  mutandis  against 
the  last,  for  one  or  other  of  them  must  be  bad)  vis. 

(tf)  See  i?Pff  ▼.  IMpptf,  %Msf.K,f.  C.  J9;. 

Vol.  II.  K  that 
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1813.        that  it  justified  under  stat  ist  instead  of  2d  Jac,  i.    In 
^^[^^       the  statute  book  it  is  written  under  the  year  secundo 

agMHst        (vulgo  primo),  and  although  it  appears  that  the  parlia- 
ment was  begun  and  holden  on  the  19th  of  March^  in 
the  first  year  of  the  reign  of  the  king,   that  was  witbio 
a  few  days  of  the  end  of  the  first  year,  queen  Elh.  having 
died  on  the  24th  of  March  preceding ;  and  it  also  appears 
that  it  was  continued  until  the  7th  oijtdy  1 604,  and  theb 
prorogued  until  the  7th  of  February  following ;  both 
which  latter  dates  were  clearly  in  the  second  year  of  the 
king.    And  as  to  the  replication  to  the  last  plea,  he 
contended,  that  if  a  party  cannot  prove  his  debt  unda* 
a  commission  without   relinquishing   his   action,   he 

^  cannot  ex  consequenti  sue  out  a  commission  upon  his 

debt  without  doing  the  same.  And  he  compared  h  to 
the  case  of  a  creditor  who  has  taken  his  debtor  in  exe- 
cution upon  a  judgment,  who  cannot  afterwards  sue 
out  a  commission  on  the  same  debt  {a) 

Abbott  in  reply  to  the  exception  taken  to  the  picas,  ad- 
mitted that  one  of  the  two  last  pleas  could  not  be  sus« 
tained,  but  contended  that  the  objection  rather  went  to 
the  last,  because  as  it  appeared  that  the  parliament  was 
begun  in  the  first  year  of  the  king,  and  as  there  was 
nothing  to  denote  the  precise  day  on  which  the  statute 
passed,  whether  before  or  after  the  adjournment  or 
prorogation,  the  rule  of  law  must  apply  that  all  enact- 
ments relate  to  the  first  day  of  holding  the  parliament; 
and  therefore  the  statute  was  properly  described  as  of 
the  first  year. 

(a)  Sec  Cohfa  '^.CHnninghamt  8  T  J?.  i«3. 

Tlie 
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The  Court  disposed  of  thesje  several  points  as  they        ittji 
occurred  in  the  course  of  the  argument     Upon  th^        — — 
firstt  Lord  EUenboraugh  C,  J.  said,  that  he  did  not         ggainst 
find  that  Lord  Hardwick^s  judgment  in  Ambrose  r* 
Oendm  proceeded  on  any  such  distinction  as  that  taken, 
by  Holnydy  but  it  was  founded  on  this,  that  although 
the  bond  was  an  extinguishment  with  regard  to  the 
bankrupt  himself,  because  it  was  a  debt  of  a  higher  na» 
ture^  yet,  in  the  proceeding  under  a  commission  of  bank<^ 
mptcy,  both  debts  were  the  same;  or,  in  other  words,  in 
bankniptcy  the  creditors  all  come  in  pari  passu.     And   . 
he  asked  whether  this  was  really -and  truly  less  a  debt 
fdr  numey  lent,  because  it  had,  to  certain  intents,  been 
changed  by  the  judgment     Still  it  might  be  for  money 
lent,  though  for  the  better  securing  the  money  the 
creditor  had  obtained  a  judgment.     Upon  the  second 
point,  the  G>urt  agreed  with  Donovan  v.  Dttff^  afid 
the  other  cases;   and  Lord  Ellenborough  Q.3.  said 
that  lie  should  have  thought  it  better  if  it  liad  not  been 
decided  that  proof  of  a  prior  act  of  bankruptcy  should 
ever  overset  an  existing  commission ;  but  if  it  were  per*- 
mitted  to  the  bankrupt  himself  to  use  this  means  of 
doing  it,  the  most  remote  act  of  bankruptcy  and  debt, 
for  none  but  the  bankrupt  could  avail  himself  of  the 
stBtate  of  limitations,  might  be  set  up  for  this  purpose^ 
which  would  be  highly,  mischievous ;  and  Bayley  X 
observed,  that  a  collusion  between  the  bankrupt  and 
any  one  creditor,  might  protect  the  bankrupt  from  any 
commission  whatever.     And  Dumpier  3.  added,  that 
the  ground  on.  which  it  was  originally  decided,  that  a 
prior   act .  of.  bankruptcy  should  upset  an  existing 
commission,   namely,  that  the  party  who  had  com* 
mitted  it  was  no  longer  a  trader,  was  very  tech- 
K  a  nicoL 
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nieal.  tTpotf  the  objection  taken  to  the  pleas,  the 
Court  agreed  that  the  act  of  parliament  related  to  the 
first  day  of  the  parliament,  it  not  being  otherwisie  pro- 
vided in  the  act  it^If  (a),  and  as  that  day  appeared  to  be 
in  the  ist  year  of  the  reign  of  king  James,  therefore 
the  last  plea  was  ill ;  and  this  made  it  unnecessary  to 
consider  of  the  exception  taken  to  the  replication  to 
that  plea. 

Judgment  for  the  Defendant  on  the  two 

first  replications,  and  for  the  PlahitiS 

on  the  last  plea. 


{a)  See  4  /»/•  »5- 


AhR.  latk. 


The  KtNG  against  The  Inhabitants  of  West 

CHAMOBB. 

/^N 'appeal  against  an  order  of  two  justices  for  the 
removal  of  WiUiam  Norris^  his  wife,  and  children, 
from  the  parish  of  Monckton  Deverell  in  the  county  of 
Wilis,  to  the  parish  of  West  Cramore  in  the  coun^  of 
Somerset,  the  Court  of  Quarter  Sessions  confirmed  the 
order,  subject  to  the  opinion  of  this  Court  on  the  fol- 
lowing case : 

A  settlement  in  the  parish  of  Wesi  Cramore  was 
proved  by  the  respondents,  subsequently  to  which  the 


Renting  a  cer« 
tain  number 
of  lugs  of  land 
at  so  much  per 
log,  for  the 
purpose  of 
planciog  pota- 
toes, where  the 
pauper  agreed 
to  take  trie 
land  of  the 
landlofd  leady 
ploughed  aud 
manured,  aud 
when  he  enter- 
ed upon  it,  it 

pared,"was'*held  pawpcr  rented,  a  house  at  Monckton  DevereU,  of  the 

«f  Und  of"a*°*  ^^^^  ^^  3^*  P^^  annutn,  and  occupied  and  resided  in  it 

yearly  Talue,  a«  for'  four  years.    During  one  year  of  his  teuancyi  he 

I7  being  rented  of  one  Bossiler  136  lugs  of  land,  at  Monchon 

ploughed  and        -^  „  1  *.      ,  ^         ,  .  t 

nanured  bj  the  DevereUf  at  the  rate  of  pa.  per  lug,  amounting  to  toe 

bndloid,  al- 
though when  the  pauper  toAitXhc  ploughing  and  m^nudag  was  begun,  fctf  tutfimshed, 

fUJD 
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sum  of  s^  2s*  for  the  purpose  of  planting  potntoes. 
He  also,  at  the  same  time,  rented  of  one  Maish  5  8  lugB^ 
at  mil  Deverell^  an  adjoining  parish,  at  the  same  rate  of 
9<2.  per  lug^  amountiiJIg  to  2/.  45. 9(2.  These  renting!  to- 
gether amounted  to  10/.  6s.  pcf*    The  pauper  agreed  to 
take  the  land  of  Bossiter  ready  ploughed  and  ma- 
nured; and  whM  he  took  it  the  ploughing  and  manuring 
ttos  b^mij  but  natjinishedy  but  when  he  entered  upon 
it,  it  was  quite  prepared.    At  the  time  of  planting,  he 
foUoved  Bossiter  to  plough,  and  planted  the  potatoes 
himself  which  were   afterwards  covered  in  by  the 
plougL    The  agreement  with  Maish  was  similar  to 
that  with  Bossiter :  and  when  the  pauper  took  and 
entered  Maish*9  land,  it  was  ready  ploughed  and  m*- 
nured.    The  potatoes  were  planted  in  the  same  man- 
ner as  before  stated.     The  two  pieces  of  land  togedier, 
without  being  ploughed  and  manured,  were  worth 
about  2L  is.  per  annum,  but  being  ploughed  and  ma- 
nured were  worth  what  the  pauper  paid  for  theT\.   The 
pauper  took  the  two  pieces  of  land  in  the  spring  for 
boe  crop^  and  he  planted  the  potatoes  in  Men/^  and 
took  the  crop  out  in  November. 


18x3. 

The  Kino 

against 
The  Inhabi- 
tants of 
Wist  Ciia* 

MORC 


Gasetee  and  Moore^  in  support  of  the  order  of  ses- 
ttCMtt,  stated,  that  this  case  had  been  reserved  before 
Sex  y.  Bingaxfod  (a)  was  decide ;  biit  they  at- 
tempted to  distinguish  it  from  that  case,  because  there 
the  land  had  been  dug  by  the  landlord  before  the 
kttmg;  whereas  here  it  is  found  that  the  ploughing 
and  manuring  was  not  completed  when  the  pauper 
took  the  land  of  Bossiter.    And  they  cited  the  words 


(n)  xM.&8.s%i, 

K3 
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o{Le  Blane  J«  ia  lie:^  y.  SingW)ody  **  that,  the  value  of 
the  tenemeDt9  increased  bj  the  labour  bestowed  upon 
it  after  the  letting  cannot  be  taken  into  the  account.'' 
An4  they  said  that  this  was  nothing  more  than  an 
agreement  to  take  the  land,  and  employ  the  landlord 
to  improve  its  value.  If  instead  of  the  landlord  the 
pauper  had  employed  labourers  for  that  purposei  surely 
.  it  would  not  have  conferred  ^  settlement* 


Lord  Ellenborough  C.  J.  The  pauper  agreed  to 
take  a  tenement,  which  should  be  of  a  certain  value; 
and  at  the  time  when  he  entered  on  it,  it  was  of  that 
value;  for  the  ploughing  and  manuring  were  then 
finisl^ed, 

Le  Blanc  J.  The  distinction  endeavoured  to  be 
inade  does  not  vary  the  case;  and  it  does  not  appear 
that  any  precise  sum  was  agreed  to  be  paid  for  the 
labour.  The  observation  alluded  to  from  Bex  r, 
JiingtDOQd  must  be  taken  with  reference  to  the  case 
then  before  the  Conrt^  and  to  the  context  where  it 
is  found,  rather  than  as  a  general  observation  or  appli*< 
^ble  to  a  case  pf  this  kind. 

Order  of  Sessions  quashedt 


Qisierd  was  to  h^ve  opposed  the  order, 
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The  King  against  The  Inhabitants  of  Rib-  Sa/m^, 

CHESTER. 

TT  WO  justices  by  their  order  removed  Boberi  SaU-  Where  in  ip- 

Jume^  his  wife  and  children,  from  Ribchester  to  V!wk^7j^^ 

C*urcA,  both  in  the  county  of  ZfliioM^^-.    The  sessions,  i^l^VrVworki 

on  appeal,  quashed  the  order,  subject  to  the  opinion  of  ij,^' *^J/n^*^ 

this  Court  upon  the  following  case :  ^i^  ^^^^ 

knowledge  on 

The  pauper  IL  SaUhouse^  when  of  the  age  of  17  or  Satwdayt^nA 

thereabouts,  was  bound  i^prentice  by  indenture,  dated  aaTSept  there, 

the  2d  of  Naoetnbery  1790,  to  Messrs.  Peel  and  Co.^Jj^lk'^  ^ 

block  or  calico  print  cutters,  for  the  term  of  she  years,  ^t^v"S"bf 

Ped  and  Q).  by  the  indenture,  covenanting  (amongst  ^u^^l^jif^r 

other  things)  to  pay  the  pauper  six  shillings  weekly  ternoon  before 

dmring  the  term.     These  indentures  were  proved  to  (hsftngthe 

have  beea  executed  by  the  pauper  and  his  mother,  but  "lept  at  c!^vt- 

no  evidcooe  was  given  of  their  having  been  executed  by  ^*J*nci*er  re-^ 

Ped  and  Co.     The  pauper  during  the  first  two  3'ear8  *?™«**  *K»«  ^ 

'^     ^  '   ^  •'the  lenrioe,' 

of  his  term  served  Peel  and  Co.,  and  slept  in  the  town-  and  s^pt  that 

*  and  the  follow* 

Aif  o{  Ribchester,    After  the  end  of  that  period,  he  iog  night  at 

_      .  .  t    A       1  .       1  J8,,  but  on  qoit- 

was  sent  by  his  masters  to  work  for  them  m  the  town-  tin^  the  works 

sbip  of  Chttrch^  and  he  accordii^gly  worked  in  the  works  „ot  foJ^cd  anV 

of  his  masters  in  Churchy  and  slept  there,  except  on  ["[^"nfnoThad 

Saturday  and  Sunday  nights,  when  he  went  to  sleep  at  ^^  ^^o^^o^iJ^^^ 

bis  mother's  in  Ribchester^  and  returned  on  the  Monday,  fix  the  time 

m  .  .         <!   i*     1  1  ^>        T  ^htn  he  deter- 

lueven  other  apprentices  left  the  works  at  Church  on  mined  not  to 

Saturday  and  returned  on  Monday^  which  the  masters,  [haVhis  scule- 

PerfandCo.,  knew,  and  it  was  the  usual  custom  for  ""i.'JIe"  i^ce 

the  apprentices  to  do  so.    The  pauper  continued  to  having  ended 

^^^  *^      *  •  on  liis  qatttiog 

work  and  sleep  in  this  n^mner,  for  the  term  of  two  op  Saturday, 
years  lopger,  at  the  end  of  which  tim^  he  entered  into 
K  4                               an 
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an  agreement  with  one  JValmsky  of  Mibckestery  for  fire 
meals  in  each  week,  for  one  shilling  and  eight-pence  a 
week,  and  he  accordingly  wei^t  every  Saturday  night  to 
Walmslei/s  house,  in  Bibcheaterj  and  returned  to  the 
works  in  Churchy  and  slept  there,  except  upon  the  &- 
iurdwf  and  Sunday  nights,  as  before.     The  pai^r  con- 
tinued to  re«de  and  sleep  in  the  manner  last-mentioned 
for  a  quarter  of  a  year,  until  the  Saturday  before  Skiooe 
Tuesday  1795^  when  he  received  his  pay,  and  never 
returned  again  to  the  service  of  his   masters ;  hav- 
ing on  the  night  before  this  Saturday  slept  in  the  works 
at  Church.    The  pauper,  when  asked  whether  when  he 
quitted  the  works  on  the  said  Saturday  he  had  deter- 
mined not  to  return  again,  said  that  he  could  not  say 
that  he  did  determine  not  to  return,  but  that  it  seemed 
he  did  not  return.    When  askod  whether  on  quitting 
Messrs.  Peek*  works  in  Ckurchj  for  the  last  time  on  the 
jfo^Joy  afternoon,  he  had  formed  any  intention  not  to 
return,  he  answered  that  he  bad  not  —  being  asked 
the  said  question  as  to  Sunday,  he  made  the  same 
answer;  and  further  said  that  he  could  not  fix  upon 
any  particular  point  of  time  when  he  determined  not  to 
return.     The  pauper  slept  at  Walmsley'sj  in  SibehesUr^ 
on  the  Saturday  night,  and  for  the  whole  of  the  sue* 
oeeding  wedc,  and  then  hired  himself  into  another  em« 
ployment. 


Hclnyd  and  Starkie  in  support  of  the  order  of  ses- 
nons,  contended  that  the  pauper  continued  in  the 
service  under  the  indentures  up  to  the  Monday  moin- 
jng  when  he  actually  left  it,  or  at  least  over  At 
Saturday  m^tj  at  which  time  he  had  not  any  intendonl 
of  quitting  it;  and  therefore  his  sleeping  at  JZikto^ 

on 
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an  the  &fi(itiig(iiight  was  under  the  ind^  and  en- 

titled him  to  a  settlement  there.  Thia^  tbey  said,  was  not 
yjkeJR€xy.Smarden{a)  and  JSer  y.  Barmbjf  {b)f  a  casual 
lodging  of  the  apprentice  at  Bibchestery  but  was  referable 
to  the  apprenticeship,  because  the  case  states  that  it  was 
in  the  usual  course  and  with  the  masters'  knowledge  for 
the  apprentioes  to  sleep  away  from  the  workson  Saturdays 
nodSimdinfs.   And  th^  compared  it  to  the  cases  of  Rex 
▼.  Stru^dofk-Avan  {c),  Rex  v.  Undermilbeci  (J),  and 
Bex  T.  Qjfiletan  («),   some  of  which  shewtad  that  a  re* 
fiidence  in  another  parish  away  fr(»n  and  without  any 
wotk  performed  in  that  parish  for  the  roaster,  might 
yet  be  referred  to  the  service  with  him,  and  gain  a 
settkmeiit  there.    Then,  if  the  sleeping  at  RibckesUt 
would  be  referable  to  the  apprenticeship,  unless  the 
senrke  under  it  was  at  an  end,  the  question  is  when  it 
was  pat  an  end  to.    As  fiur  as  regards  the  masters,  It 
tertamlj  continued  during  the  Saturdi^  and  Sunday; 
far  it  most  be  tdcen,  fr(»n  what  the  case  states,  that 
thejr  woukl  have  received  the  pauper,  had  he  returned 
OD  Monday.    Then  as  to  the  pauper;  his  departure  on 
tbe  Sakarday  afternoon  was  an  equivocal  act,  and  if  it 
bad  been  accompani^  with  an  intention  to  quit  the 
lervice^  perhaps  it  mi^t  have  been  argued  that  that 
intendon  having  been  afterwards  executed,  the  subse* 
queat  quitting  on  the  Monday  should*  be  referred  to 
tbe  original  departure;  though  even  ther^  as  there 
was  a  k>otts  poBmtentise  till  the  Monday^   it   might 
bftve  been  hard  so  to  vefer  it;  but  where  the  original 
dqwrtnre  was   equivocal,  «nd   was   unaccompanied 
with  any  soch    intention,  nor,    as    fiu*  as  appears 
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by  the  case,  was  any  such  intention  formed  before  the 
actual  quitting  on  the  Monday^  it  would  be  inverliii^ 
agMMt^     the  doctrine  of  relation  to  apply  it  to  such  a  case. 

The  Inhabi- 
tants of 

Rj»cii£ST£»,  Lord  Ellenborough  C.  J.  This  is  a  case  in  which 
there  was  not  any  express  leave  of  absence  giTen  by 
the  masters,  but  they  had  been  in  the  habit  of  receiving 
back  their  apprentices  after  they  had  gone  home  and 
returned,  and  by  so  receiving  them  they  shewed  that 
it  was  not  their  purpose  to  renounce  them  on  that 
account.  In  pursuance  of  this  indulgence  the  pauper 
went  as  usual  on  the  Satwrday  night,  and  it  does  not 
appear  what  his  intention  was  at  that  time,  or  that  he 
had  formed  any  upon  the  subject  either  of  returning 
or  staying  away.  He  did  not,  however,  return  on  the 
Mondays  the  end  and  conclusion,  therefore,  gives  a 
character  and  denomination  to  the  original  act  of  de« 
parture;  finis  nomen  operi  imponit.  From  what  was 
finally  done  we  must  collect  what  was  his  determina- 
tibn  when  he  first  went  away  on  the  Saturday.  We 
find  that  he  did  not  return,  and  that  he  did  not  on 
this  occasion,  as  formeriy,  avail  himself  of  the  absence 
firom  Saturday  to  Monday  as  an  indulgence.  In  Bex  v. 
Stratford-upon-Avon  the  apprentice  continued  to  per* 
form  a  species  of  service  with  his  master  while  he 
lodged  with  his  mother,  which  was  a  circumstaace  to 
cover  what  might  otherwise  have  been  an  interruption 
of  the  service;  it  was  therefore  held  that  he  gafaied  a 
settlement  where  he  lodged.  But  here  it  appears  that 
the  apprentice,  by  not  returning  to  his  service  on 
the  Monday,  had  not  left  it  on  the  Saturdmf  under  the 
usual  indulgence ;  and  therefore  he  must  be  considered 
as  having  broken  the  contract  on  the  Saturday  when 

7  he 
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ke  quitted    his  masters*  works;    and^  consequeiitlyi  'X8i3. 

Fridat^  night  was  the  last  night  of  bis  residence  as  an  xheKiHo 

apprentice.    The  settlement,  therefore,  was  at  Church.  ^  cgahst 

where  he  slept  on  that  night,  and  not  at  Bibchester.  tsnts  of 

RiBcuesTCt. 

LeBlanc  J.     There  is  one  question  which  has  very 
properly  not  been  touched  upon  in  the  argument.    It 
is  stated  that  no  evidence  was  given  of  the  .indentures 
having  been  executed  by  the  master.    But  it  appears 
that  they  were  executed  by  the  pauper,  and  that  is 
binding.    Upon  the  pomt  made  in  argument,  one  can- 
not, perhaps,  but  lament  that  it  should  ever  have  been 
determined  that  an  apprentice  serving  another  person, 
with  the  leaye  of  his  original  master,  in  another  parish 
diould  g^n  a  settlement  in  that  parish.     The  Court, 
Bowever,  do  not  wish  to  disturb  those  cases.     The 
qnestioQ  here  is,  whether  there  was  afty  residence  under 
the  indentures  of  apprenticeship  after  the  Saturday^ 
when  the  pauper  left  his  master's  sendee^  and  never 
afterwards  returned.     Without  being  obliged  to  have 
recourse  to  any  difficult  inquiry  into  the  operations  of 
his  mind,  the  necessity  of  doing  which  is  much  against 
the  argoment  used,  we  have  here  one  clear  line  of  fact 
^^^specting  this  apprentice  which  cannot  deceive,  viz. 
^^  when  he  left  the  service  on  the  Saturday  he  re« 
^ved  bis  wages  up  to  that  time,  and  after  that  time 
h«  n^ver  received  any  more.     It  appears,   therefore, 
that  he  was  not  in  the  service  of  his  master  after  quit- 
tiog  his  seryice  pn  the  Saturday. 

*  Batiley  J.  I  am  of  the  same  opinion. .  It  is  im- 
possible  to  say  that  this  apprentice  was  serving  under 
t)ie  indentures  of  apprenticeship  after  the  afternoon 

of 
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1813.       otihe SkUttrdigff  idiea he nodved  his  pay,  and 

"*"*"*       afterwards  returned.    The  Court  cannot  lode*  to  what 

g^MiMsi       was  passing  in  the  mind  of  the  ^prentice^  but  to  hU 

^ttnct^af  ^     acts.    From  the  nature  of  the  service  he  was  only  em- 

EiBCJisftTKR.   ployed  iocally  at  the  manu&ctory  during  the  ordinary 

woildng  days:  but  from Saiurdajf  to  Mondcuf  he  was 

free  from  his  master.    I^  then,  he  was  to  have  that 

interval  entirely  to  himself,  and  never  returned  after 

its  expiration^  at  what  time  did  he  leave  his  masters* 

service?    It  must  be  taken  that  he  left  it  at  the  time 

that  interval  commenced,  for  he  was  not  in  a  condition 

to  do  any  act  of  service  for  his  master  after  the  Satur- 

dt^  afternoon. 

DAAfPiEB  J*    I  am  of  the  same  opinion.    The  ease 
of  Sex  V.  UndermUbectj  cited  in  argument,  is  the  oidy 
ease  lihe  the  present;  but  in  diat  case  the  master  re* 
cognised  the  departure  of  the  servant :   for  he  paid 
him  his  wages  for  the  time  of  his  absence.      Tliat 
Aerefore  alfords  a  distinction.     Here   the  appren- 
tice was  at  weekly  wages,   and   was   paid   on    the 
Sotwrdan  ;  and  the  Friday  night  was  the  last  «ight  of 
his  being  in  the  actual  service  of  his  masters -under  die 
indentures;  and  the  only  question  is,  whether  there 
was  a  constructive  service,  which  was  to  go  on  durii^ 
ih^Satwricnf  and  Sunday.    It  seems  to  ne^  that  the 
circumstance  of  the  i^prentice  not  having  returned  on 
die  Monday^  shews  the  time  whoi  the  service  deter- 
mined, namdy,  on  the  Saltmday^   whefi  he  received 
his  last  wages;  althou^   if  he  IumI  returned,   the 
masters  by  receiving  him  again  would  have  recognised 
him  as  their  apprentice  during  the  period  of  his  being 

absent. 

Older  of  Sessions  qiMph^dL 

ScaAM  and  J.  ffUKams  were  against  the  ordflr. 
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The  King  against  G*  Williams.  Sjour^, 

^  ^  Nov.  13th. 

4BBOTTmoveA  for  a  rule  nisi  for  an  mformation   ic  is  necessary 
in  natare  of  quo  warranto  against  the  defendant,  offi%r,^who  ^y 
fcr  exercising  the  office  of  mayor  of  the  borough  of  ^^r^^l^^^ 
Cetmariken.    By  charter  of  incorporation  of  the  fourth  "rtofan'ilec 
year  of  the  reign  of  his  present  majefty,  reciting  that  J^*!?f"***^' 
the  corporation  was  dissolved,  it  was  granted  and  con-  sent  up  to  the 

time  when  the 

firmed  to  the  said  borough  l^  the  name  of  the  mayor,  election  iscom^ 

burgesses  and  commonalty,  (inter  alia)  that  there  should  election  cannot 

be  a  mayor  and  20  common  douncii-men,  with  power  durbghiJ^*^*" 

to  hold  fortnight  courts  for  the  swearing  in  of  burgesses  J;"2OT*d  im°*** 

&C,,  and  that  the  mayor,  bureesses  and  conmionalty,  p^p^^jy  absent 

himself. 

•hoold  yearly  on  Monday  next,  after  Michaelmas  day,      A  charter 

%     .   »  ,  -  ^  ,  which  requiret 

elect  from  among  themselves  a  fit  person  to  be  mayor,  that  the  mayor 

and  two  others  to  be  sherifis  &c^  to  be  sworn  before  bit»it  r^Unt** 

12  bugesses  to  be  appointed  by  the  common-council;  ^o^tl^^l^ 

■ad  that  the  mayor  Sec.  should  be  inhabitants  andresiants  rffi^'^ 

•^  such  sum  as 

twrtfii  Ae  botoi^h  q/bresaid.  on  pain  of  forfeiting  such  »hoald  be  im- 
<Mu  tf money  or  amerciaments  as  should  be  imposed  on.  mayor,rccorder» 
Aem  ly  the  mayor^  recorder^  and  major  part  of  (he  common  of  the  common 
fxmcOrmen^  nia  exceeding  i  ool.    It  was  stated  to  be  the  ^^'SJ;,  °^'coA. 
invariable  custom,  to  ring  the  market-place  bell  imme*  ^°®'Ji^\"*'* 
diatdy  before  the  holding  of  any  corporate  meeting,  as  ?"*f*^.^''^,^ 
weD  on  the  charter  as  on  other  days,  in  order  to  give  office,  but  only 
Mice  of  such  meeting  being  about  to  be  holden,  but  ty. 
tW  it  was  not  customary  lo  rmg  the  b^ll  before  the  hold- 
ing of  the  fortnight  court ;  that  on  the  charter  day  soon 
^  the  ring^  of  the  bell,  about  12  in  the  forenoon 
the  mayor,  burgesses  and  commonalty  usually  assembled 
in&ehaUt  and  after  calling  the  fortnight  oourt  when 
10  fuch 
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18x3.        rach  happened  to  fidl  on  that  day,  and  swearing  in  the 
•""""       burgesses  ordered  to  be  admitted,   proceeded  imme- 
a^arnst         diately  to   the  election  and  swearing  in  of  the  new 
Williams,     jj^g^j^j^^  ^^ .  ^^d  that  it  was  not  usual  after  adjourning 
the  fortnight  court  to  adjourn  the  corporate  meeting  to 
any  other  part  of  the  day;  that  on  the  charter  day  18 12 
the  mayor  was  elected  at  a  corporate  meeting  imme- 
diately succeeding    the   fortnight    court.      That  on 
Sunday  previous  to  the  charter  day  1813,   the  said 
mayor  informed  tlie  town-derk  that  he  should  hold  the 
fortnight  court  at  half  past  ten  the  next  day,  and  the 
other  at  11  o'clock*    That  the  next  morning  at  half 
past  ten  the  bell  was  rung  when  the  recorder  and  town- 
^       clerk  with  a  large  portion  of  the  burgesses  and  comr 
monalty  assembled  in  the  hall,  and  shortly  after,  the 
mayor  came  in  and  held  the  fortnight  court,  the  busi- 
ness of  which  lasted  until  a  quarter  before  one,  when 
the  mayor  signified  his  intention  of  adjourning  until 
three  o'clock,  and  then  returning  to  hold  the  corporate 
meeting  for  the  election  of  the  new  mayor  &c.  accord- 
ing to  the  charter,  to  which  several  of  the  burgesses 
objected  and  protested  against  his  leaving  the  assembly, 
and  requested  him  to  proceed  in  the  business  of  the 
assembly,  which  the  mayor,  contrary  to  the  advice  of 
the  recorder  and  the  s^ise  of  the  burgesses,  refused; 
whereupon  one  D.  J.  Edwardes  was  immediately  pro- 
posed by  a  burgess,  and  put  in  nomination  as  mayor 
for  the  year  ensuing  in  the  presence  and  hearing  of  the 
then  mayor,  and  seconded  by  another  burgess,  and  no 
other  candidate  being  then  proposed,  was  declared  by  the 
burgesses  and  commonalty  duly  elected;  but  the  mayor, 
after  Edxioardes   had   been   proposed    and  seconded, 
having  left  the  hall,  and  the  majority  of  the  pommpn 

council 
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council  (being  in  tbe  same  interest  witb  the  major)       1813. 
not  being  assonbled,  nor  preiept,  no  order  or  appoint-       ■ 
meat  was  made  of  x  2  burgesses  to  swear  in  Edwardes  s        against 
dmt  the  mayor,  when  he  so  left  the  ball,  did  not  make 
prodaination  of  acyournmeot  pr  give  public  notice  there- 
of; that  when  Edtpardes  was  proposed  and  seconded,  a 
laige  majority  of  tbe  burgesses  were  in  or  about  the  hall, 
many  of  whom  came  from  a  great  distance;  that  £i- 
fsardes  then  took  the  chair  and  presided  at  the  assembly. 
Tbst  at  three  a'dock  the  old  mayor,  with  the  major  part 
of  the  common  council,  returned  to  the  hall  and  pro- 
ceeded to  the  .council  room,  and  continued  there  until 
five  o'dock,  aad  whilst  there,  were  requested  to  oppoint 
12  burgesses  to  swear  in  EdtDardes,  but  refused  so  to 
da    That  at  five  o^dock  the  old  mayor,  attended  by 
leveral  of  the  common  council,  came  into  court,  at  the 
asfiembly  of  the  burgesses  and   commonalty,  where 
Eiimrd^  was  presiding,  and  the  old  mayor  proposed 
andoqsuQated  the  defendant,  who  then  resided,  and 
now  resides  at  a  distance  of  26  miles  from  the  borough, 
to  be.naaypr  for  the  year  ensuing,  which  was  seconded 
by^a.ooinmon  council-man;  whereupon  they  were  in- 
formed that  Edwardes  having  been  before  duly  eleciedy 
the  defendant  could  not  be  legally  elected  in  his  room» 
and  besides,  that  he  wias  not  a  resident  burgess  as  the 
duurter   required,    and    several    burgesses    protested 
against  his  nomination,  but  the  old  mayor  persisted  in 
proceeding  to  the  election  of  the  defendant,  ccmtrary  to 
the  advice  of  the  recorder,  and  declared  him  duly 
elected,  and  be  was  accordingly  sworn  in,  and  pcted 
and  continues  to  act  as  mayor. 

One  olgection  now  made  upon  these  facts  to  the  defend- 
ant's election  was,  that  he  was  not  resiant  within  the  bo- 
rough, 
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1813.       rod|^,  bnt  the  Court  diflpofled  of  tkat  by  remnrkiiy  diat 
■  the  charter  did  not  seem  to  require  resiancy  as  aquaSfi- 

i^aittst       cation  but  only  under  a  penalty.  Another  ol]jeoCion  waiy 
Williams.     ^^  ^^^^^  ^^  defendant  was  elected  the  office  was  foil 
bjr  a  prior  election  of  Edmardess  in  support  of  whidb  it 
was  contended,  that  Edwardes  had  been  duly  noni* 
nated  in  the  presence  of  the  mayor  at  the  charter 
court,  of  which  the  mayor  had  given  notite  himadi^ 
as  well  as  by  the  ringing  of  the  bell,  and  that  he  was 
afterwards  declared  by  the  burgesses  to  be  duly  elected; 
and  although  the  mayor  had  at  that  tune  left  the  courts 
yet  as  the  election  had  well.oommenoed,  and  the  mayor 
had  no  right  to  absent  himself  at  that  period  of  it,  it 
was  competent  to  the  burgesses  to  proceed  and  com- 
plete it  in  his  absence* 

Lord  Ellenborouoh  C.  J,  How  can  it  he  con- 
tended, that  this  was  an  election  made  under  the 
presidency  of  the  mayor,  whose  functions  were  siqier- 
seded  by  the  burgesses.  Supposing  hia  absenting  him* 
self  to  be  criminal,  that  will  not  render  all  that  is  dpoe 
in  his  absence  valid;  otherwise  it  would  oometotbi% 
that  in  every  case  where  the  mayor  should  absent 
himself  improperly,  a  good  election  might  be  made  in 
his  absence. 

Damfier  J.  The  question  is,  whether  this  dectioo 
took  place  at  a  meeting  at  which  the  mayor  presided; 
and  it  is  not  stated,  that  he  remained  in  the  bsll  up  to 
the  time  when  the  election  was  declared*  In  ibx  v. 
Butter  {a)  it  was  considered  as  necessary  tor  the  mayor 

'a)  8  £Mt,  389. 

to 
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to  be  present   during  the  whole  of  the  election  until 

it  was  completed ;  and  that  for  the  want  of  his  pre- 

aence  the  election  was  void ;  Ae  reason  of  which  is,         agaimt 

that  where  the  presence  of  anj  party  is  required  at  an 

election,  he  must  be  personally  present  at  the  time 

when  the  election  is  declared* 

Per  Curiam^  Rule  refused  (a). 

(a)  Sn  JK.  ▼.  Ellkt.  9  -2^*  35^  <*•  ud  ^^'  'f  Bedford's  case,  ih*  153. 


The  King  against  M.  Hobson.  Hreinesdaj, 

^  Nov,  17  th. 

AN  information  was  esdiibited  before  a  magistrate  a  person  who 

against  the  defendant  on  the  stat.  2  Geo.  2.  c.  26.  iJ  ^^^nd^Z"^ 

1. 4.  for  rowing  a  skiff  upon  the  Thames  between  Graves-^  mast-makers, 

end  and  Windsor^  for  hire  and  gain,  contrary  to  that  wae«s»  was  not 

,     ,  considered  as 

Statute,  and  not  bemg  within  any  of  the  exceptions  in  liable  to  a  pe- 

...  A         »r  r^i  .  1  »  /.   ""'^y  under  the 

the  1 1  &  12  fV.  3.  c.  21.     The  evidence  in  support  of  %g.%  c.  26. 
the  charge  was  this,  «  that  the  defendant  was  seen  by  a  on^hc'rwf 
witness  on  the  Thames  in  a  skiff  rowing  down  the  river,   2^,^^'"./^"^ 
and  towinir  some  spars,  and  that  he  told  the  witness  ^^gajny  by  rca- 
that  he  was  employed  by  Messrs.  Brown  and  AmoLd,   in  a  skifTrowing 

1        1  •      n  cp  ^^^  towing 

mast-makers,  and  that  he  was  gomg  to  the  ship  Stag  da  some  articles  of 

the  Bti  House  at  Deptfbrd,  to  put  the  spars  on  board  mlnllrarture  co 

that  ship  for  the  said  JB.  and  A.,  whose  servant  he  was,  "i^gr^^afirT 

wid  that  he  also  told  him  that  he  was  not  a  waterman.  ^^*"  tent  by 

them  with  their 

For  the  defendant,  it  appeared  that  he  was  a  block*  apprentice  to 

maker,  and  the  servant  of  B.  and  A.,  who  paid  him  so  some  work  on 

much  per  week,  and  that  on  the  day  stated  in  the  in-  an"no\  being  * 

fonnation  their  apprentice  was  sent  to  bore  some  holes  Jhirf^^Tn  addi!^ 

on  board  the  Stagy  that  one  person  could  not  bore  the  tio"  »<>  his 

wages  for  going 
thither  or  row- 
ing the  skiff  to  the  ship;  and  therefore  the  Court  quashed  tlic  conviction. 

Vol.  II.  L  holes, 
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1813.        holes,  and  that  the  defendant  was  sent  with  the  apprea^ 
tice  in  the  boat,  and  that  he  (the  defendant)  was  not  to 

^against  receive  any  thing  extra  or  in  addition  to  his  weddy 
wages  for  going,  rowing,  or  assisting  to  row  the  boat 
down  to  the. 5^,  and  that  the  things  which  the  ap- 
prentice and  the  defendant  had  with  them  were  of  jB. 
and  A.*^  own  manufiu:tiiring.  The  magistrate  con- 
victed the  defendant,  and  adjudged  a  forfeiture  of  10/. 
And  now  the  conviction  having  been  Temoved  by  cer- 
tiorari into  this  court, 

TAe  Jitomey-General  and  Bottand  were  called  npoa 
to  support  it,  and  they  admitted  that  the  question  waa, 
whether  the  defendant  could  be  taken  to  have  been 
rowing  for  hire  and  gain;  and  contended  that  under 
the  circumstances  he  might;  as  in  order  to  satisfy  diose 
words  it  was  not  necessary  he  should  be  expressly  idrei 
for  the  particular  job,  or  be  paid  for  it  separately,  but  it 
was  enough  that  he  was  found  to  be  hired  at  weekly 
wages,  and  under  that  hiring  engaged  in  this  employ- 
ment, for  which  he  was  not  qualified.     And  in  support 
of  this  construction  diey  referred  to  the  11  &  12  Mj* 
(•  21.,  which  recites  the  mischief  arising  from  the  un- 
skilfulness  of  watermen,  &c*,  and  proliibits  all  such  as 
are  not  duly  qualified  from  rowing  or  plying  on  the 
Thames  between  certain  limits.     In  like  manner  the 
2  G.  2.  c.  26.  is  directed  to  the  same  end,  viz.  that  of 
keeping  this  business,  which  requires  great  skill  and 
attention,  in  the  hands  of  persons  duly  qualified,  for 
the  better  preservation  of  the  lives  of  themselves  snd 
other  subjects;  and  the  exception  contained  in  the  8th 
section  in  &VQur  of  the  owners  of  quays  and  others, 
prons  the  generality  of  Ae  prohibittoni  fiur  if  it  be  xie- 

cetfaiy 
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cesBary  for  the  owners  of  quays  who  may  use  their  own        1813. 
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boats  to  employ  watermen,  the  necessity  of  employing 

none  but  watermen 'applies  a  fortiori  to  other  cases.         aj^atHst 

The  same  danger  would  be  likely  to  result  from  the 

unskilfulness  of  this  defendant,  whether  he  were  paid 

for  the  particular  job,  or  taken  from  his  handicraft,  for 

which  he  is  paid  weekly  wages,  to  be  employed  in  it; 

and  he  is  in  effect  employed  for  hire  and^gain,  if  whilst 

he  is  employed  his  wages  are  still  going  on* 

Lord  Ellenborough  C.  J.  The  argument  pushed 
to  this  length  would  go  to  shew  that  the  clerk  or  servant 
of  any  person  in  attendance  upon  the  courts  who  should 
take  a  sculler  and  row  to  Westminster  with  his  master's 
papers,  would  be  a  person  within  the  statute.  Such  an 
act  of  the  clerk  or  servant  might  be  dangerous  to  his 
own  as  well  as  the  navigation  of  others,  but  it  would 
be  diiBcult  I  conceive  to  shew  that  he  would  be  thereby 
a  person  rowing  for  hire  and  gain. 

Dampier  J.  It  is  not  stated  that  this  was  done  in 
the  UBQal  course  of  the  defendant's  business;  and  con- 
sistently with  the  statement  it  might  have  been  the  only 
time  he  had  ever  done  it. 

Per  Cttriam,  Conviction  quashed. 

Gumey  was  to  have  opposed  ;the  conviction,  and  he 
intoned  a  MS.  case  oiRexy.  Tajflar{a\  in  which 
be  said  the  same  point  was  decided. 

^t  were  faVodled  with  this  note  by  Mr.  Gurney,  , 

{afBex  v.  Taylor;  East&  Term,  20  Geo.  3. ' 

Thk  wts  an  infen&atJoa  a^aidsc  the  defendaot  for  unf&wfutly  Causing 
^*Ppitatice  to  row  or  work  on  the  river  Tbama  in  the  parish  of  ^ 
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No^vj^Si  Jackson  against  Yate. 

^^f*^'^^!!         A  N  aflSdavit  to  hold  to  bail  made  by  tbe  plaintiff 

hold  to  bail,  Xx  ''  *^ 

*«  that  defend-  stated,  that  the  defendant  was  indebted  to  hun  in 

to  pUintifTin  the  sum  of  450/.  as  indiMrsee  of  a  prominory  note  made 

of  a  promissory^  by  the  defendant,  without  stating  the  date  of  the  note, 

6trlf!d^r^^  or  that  it  was  payable  on  demand,  or  that  it  was  due  or 

without  stating  payable  at  a  day  then  past;  for  which  defects  Cornn 

the  date  of  the      ^  ^  .  - 

note,  or  that  it    obtained  a  rule  nisi  to  discharge  the  defendant  out  of 

was  payable  on 

demand,  or  that  it  was  due  or  payable  at  a  day  then  past,  is  insufficieot. 

Jobftt  IVapfing^  a  certain  boat  ealled  a  skifT,  for  hire  audgain,  contrary 
to  the  statute.    The  evidence  was,  that  the  defendant,  who  was  a  mast 
^  and  block  maker  at  ff^afpingt  had  wnt  aa  apprentice  in  one  of  bis  boics 

from  biiyard  at  lyapping  for  tbe  purpose  of  carrying  a  m^in  aoss  tite 
top  and  tre ssel  trees  on. board  a  ship  lying  at  BlackwalL    The  de/end- 
aot  offered  to  prove  that  he  did  not  receive  any  hire  or  gain  whatsocfcr; 
but  the  magistrate  not  considering  this  evidence  to  be  material,  pro* 
ceeded  to  convict  the  defendant  in  the  penalty  of  10/.    The  conviction 
having  been  removed,  Mmryat  contended  that  the  eridence  was  not 
sufficient  to  prove  the  oiTence ;  it  did  not  appear  to  have  been  dont  for 
hire  or  gain.  ^^Erskine  contia.    The  magistrate  who  hears  evidenoeon 
a  summary  proceeding,  and  who  is  to  convict  or  aoqnit  upon  that  evi- 
dence, may  infer  erery  thing  which  the  evidence  primi  fack  imports* 
unless  evidence  is  adduced  by  the  defendant  to  repel  the  inference; 
The  justice  had  a  right  to  presume  that,  when  an  act  tras  done  which 
by  the  ordinary  course  of  navigation  would  entitle  him  to  the  piymcnt 
of  u.,  the  defendant  received  U.    Supposbg  it  was  sending  maoofac- 
tures  home,  though  it  would  not  have  been  hire,  it  would  be  gain. 

Lord  Kenton  C.  J.  That  would  be  straining  the  coostroctioo  of 
the  statute  far  beyond  its  fair  Import.  The  informer  must  have  a 
witness  to  fasten  the  fact.  There  is  no  evidence  of  hire  or  gain  In  th» 
least. 

GaosB  J.  agreed  that  justices  should  convict  oii  the  evidence,  as  a 
Judge  would  at  nisi  prius.  Carrying  for  hire  and  gain  is  the  offence* 
If  this  servant  was  carrying  his  master's  property  and  not  for  hire  or 
gain,  he  clearly  is  not  liable*  la  penal  proceedings  we  are  not  to 
presume. 

Conviction  quashed. 

custod/ 
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custody  on  filing  common  bail,  and  cited  Mackenzie  v. 
Mackenzie  (a),  and  Perks  v.  Severn  (&). 

Storib,  who  shewed  cause,  relied  on  Davison  v. 
March  {c\  where  the  affidavit  to  hold  to  bail  upon  a 
bill  of  exchange  was  held  good,  though  it  did  nbt  allege 
Ae  bill  to  have  become  due,  on  the  ground  that  the 
plaintiff  might  be  indicted  for  perjuiy  if  the  bill  was  not 
due,  inasmuch  as  the  defendant  would  not  ia  that  case 
be  indebted  to  him. 

Btit  HktLEt  J.  distinguished  that  case,  because  there 
the  defendant  was  stated  to  be  indorsee  of  the  biU,  and 
as  such  was  only  a  collateral  security,  and  could  not  be 
indebted  unless  the  bill  had  become  due^  and  had  been 
didionoured;  but  here  the  defendant  being  the  maker 
of  the  note,  the  affidavit  that  be  was  indebted  might  be 
true,  and  yet  the  note  might  not  be  due  at  this  time, 
because  the  maker  of  a  promissory  note  becomes  a 
debtor  presently,  though  the  note  be  payable  at  a 
fiiture  day*    It  is  debitum  in  praesenti  solvendum  in 

iOtUTO. 

Per  Curiamf  Rule  absolute. 

W  ■  r. A  716.         {h)  7  East,  194-        W  I  iv:  R.  157. 
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Drury  and  Others,  Executors  of  W.  O'Briev 
Drury,  deceased,^  ^ai>»/  Lady  Gardner 
and  Others,  Executors  of  Lord  Gardner. 


Where  the  id-  A  SSUMPSIT  for  money  had  and  received  by  the 
defendants'  testator  to  the  use  of  the  plaintiffi' 
testator.  At  the  trial  before  Lord  Ellenborough  C.  J., 
at  the  London  sittings  after  last  Hilary  term,  a  Ter- 
dict  was  found  for  the  plaintiff  for  196/.  175.  subject  io 
the  opinion  of  the  Court  upon  the  following  case: 

On  the  2 1  St  of  January  1805,  Admiral  Lord  Gardr 
ner  was  commander  under  the  orders  of  the  Lords 
Commissioners  of  the  Admiralty,  dated  the  8th  and 
20th  of  June  1803,  of  the  ships  and  vessels  employed 
upon  the  Cork  station,  of  which  the  Topaxe  frigate  was 
one,  and  Rear  Admiral  Drury  was  serving  under  him, 
in  pursuance  of  an  order  of  the  Admiralty,  dated  the 
13th  of  December  1804.     On  the  said  21st  of  JatnUnyt 
Lord  Gardner  issued  orders  to  Captain  LaJIre  of  the 
Tqpaze  to  take  under  his  convoy  a  Spanish  ship,  which 
had  been  detained,  and  proceed  with  her  off  Plymouthj 
and  having  jeen  her  in  safety  in  that  port,'  to  proceed 
and  cruise  between  48"*  and  52^  N.  latitude,  and  10'' 


mandijig  on  the 
Cork  station 
Usoed  orders  to 
the  capuin  of  a 
frigate  on  that 
station  to  goon 
a  particnlar  ser- 
vice, and  after- 
wards to  cruise 
within  certain 
limits  {or  six 
weekfiandthe 
frigate  after 
performing  the 
serrice  began 
her  craise,  and 
returned  with  a 
prize  to  Ctrk^ 
and  afterwards 
the  admiral 
being  directed 
l>y  the  admiral- 
tr  to  take  one 
of  the  frigates 
and  proceed  to 
FJymmUb  for 
further  orders, 
and  to  direct 
another  admiral 
to  take  the 
command,  did 
accordingly  di- 
rect another 

admiral  to  take  under  his  command  the  frigate,  among  others,  and  afterwards  took  him- 
self the  said  frigate,  and  sailed  In  her  to  J^lpnoutby  and  was  appointed  commander  of  the 
Channel  fleet,  and  issued  an  order  to  the  captain  of  the  frigate  to  cruize  for  a  partJcoIar 
purpose  for  a  week,  and  at  the  expiration  of  that  time  to  proceed  in  execution  of  the 
former  orders  which  he  had  receited  from  him;  and  the  fiigate  ssiled  from  Plymmth, 
»nd  afterwards  arrived  within  the  limits  prescribed  by  the  former  orders  (which  were 
taken  to  be  within  the  limits  of  the  C^ri  station,)  and  made  two  captures,  one  within  and 
another  without  thofc  limits:  held  that  the  admiial  so  appointed  and  commanding  on 
he  Cork  station  at  the  time  of  the  captures  was  entitled  to  the  flag  8th  of  that  which 
was  captured  within  the  limits,  not  as  being  privy  to  the  former  orders  (which  orders  were 
sot  suspended  by  the  last  order,  and  again  subsisting  at  the  time  of  the  capture,  but  were 
expiied  by  efflux  of  time.)  but  ai  admiral  of  the  station  within  the  limits  of  which  the  said 
frigate  had  made  thexapture. 

and 
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his  majesty's  subjects,  and  the  annoyance  of  the  enemy, 
and  for  certain  other  purposes  mentioned  in  the  order ;         agairist 
and  the  order  proceeded  thus:  **  and  in  the  event  of  your 
Ming  in  with  or  obtwiing  any  certain  intelligence  of 
the  enemy's  fleet  having  put  to  sea  from  Brest  or  any 
other  port,  you  are  to  act  agreeably  to  orders  of  the 
20th  of  Jitne  last,  but  in  case  you  should  not  fall  in 
with  the  enemy's  fleet,  i  or  gain  any  important  intelli- 
gence which  you  may  judge  necessaiy  for  immediate 
inibnnation,  you  are  to  continue  on  this  service  Jbr  the 
space  of  six  weeks Jrom  your  arrival  on  your  station^  and 
at  the  expiration  thereof  you  are  to  return  to  this  har- 
bour for  farther  orders."   The  Tbpose  sailed  under  this 
order  from  Cork  harbour  on  the  26th  of  January  with 
the  Spanish  ship  under  her  convoy,  and  having  seen 
her  safe  into  Plymouth,  sailed  from  thence  on  the  i  lUi 
of  Fdmaryy  and  in  her  return  to  Cork^  in  48''  27'  N. 
i$''2i*Vf^  made  a  capture  (about  which  there  was 
no  question,)  and  arrived  in  Cork  harbour  on  the  22d 
oi  February.     On  the  25th  an  order 'was  issued  to  Lord 
Gardner  by  the  Admiralty,  directing  him  to  shift  his 
flag  to  one  of  the  frigates  under  his  command,  then  at 
Cork^  and.  proceed  in  her  to  Plymouth,  and  remain 
there  till  fiirther  orders,  and  to  direct  Rear  Admiral 
Dnary  to  shift  his  flag,  and  take  under  his  command 
the  ships  and  vessels  under  his  (Lord  Gardner' f)  orders, 
leaving  with  him  all  unexecuted  orders,  and  giving  him 
•ach  instructions  as  might  be  necessary  for  his  guidance. 
h^  pursuance  of  this  order  Lord  Gardner  on  the  5  th 
of  March  issued  directions  to  Rear  Admiral  Drury  to 
^  under  his  command  the  ships  and  vessds  immed 
in  the  margin  of  those  directions^  amongst  which  was 

L  4  the  . 
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1813*        tbe  Topaxcj  iaformi^  him  that  there  would  be  deli- 
vered  to  him  a  packet  oontaiaing  all  oneKecuted  or- 
tgjinst        ders,  letters,  aod  papers  which  he  (Lord  G.)  had  re- 
ceived for  his  government,  &c.     C^  the  15th  <^  Mtxrck 
Lord  Gardner  and  suite  sailed  in  the  Topaxe  from  Ctnk 
harbour  for  Plymouth^  and  arrived  thither  and  landed  on 
the  17  th.     On  the  20th,  the  Lords  Commissioaers  of 
the  Admiralty  appointed  Lord  Gardner  to  the  commamd 
of  the  Channel  fleet,  and  his  Lordship  on  the  30tii  gave 
the  following  ord^  to  Captain  Late :  <<  The  Lords  Com- 
missioners of  the  Admiralty  having  transmitted  to  me  a 
copy  of  a  letter  they  received  from  the  masters  of  UoyeP^ 
Coflee-bouse  respecting   the  unprotected  state  of  the 
homeward-bound  convoy  from  Surinam^  you  are  hereby 
required  and  directed,  in  obedience  to  their  Lordships^ 
directions,  to  proceed  to  sea,  and  cruise  for  one  week  to 
the  westward  for  the  protection  of  the  said  convoy,  and 
at  the  expiration  of  that  time  it  is  their  Lordships*  di- 
rections that  you  proceed  in  execution  of  the  former 
orders  which  you  have  received  from  me,  and  at  the 
expiration  thereof  you  are  to  return  to  your  former 
station  at  G)rk^  and  follow  the  orders  of  Rear  Admiral 
DrurtfJ*    The  Topaze  sailed  on  the  ist  of  Aprils  aod 
on  the  2ist  arrived  in  48*'  58"  N.  11   5'  W,     On  the 
,8th  of  Jfcy,  in  49  36'  N.  12*'  43'  W.,  she  o^tured  the 
Napdeon^    Spanish   privateer,   and   on   the   20th,    in 
50"  13'  N.  21*  47'  W.  (not  within  the  Umits  prescribed 
by  the  orders  of  die  21st  of  January^)  she  captured, 
after  chase,  the  Phcenix,  Spanish  privateer,  and  on  the 
7th  of  June  came  to  anchor  in  Cork  harbour.     Rear 
Admiral  Drurtfy  from  the  date  of  the  order  given  to 
him  by  Lord  Gardner^  continued  at  Cork  harbour 
under  that  order  until  after  the  return  of  the  Topaze 
13  to 
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to  Cark^  and  duering  thiit  time  Lord  Gardner  ooiitiii«ied        ' ^^S* 
ia  4hft  Goomiaiid  of  the  Cluumel  leet,  under  the  fiwre-        _ 

Drury 

goiBg  order  from  the  Admiralty  of  the  20th  March        ^igainst 

1805*    Lord  Gardner  m  hia  lifetime^  under  and  by 

Yirtae   of  the  king's  proclamation  hereinafter  mon- 

tioned,  leceived,  as  the  commander  in  chief's  share  of 

the  flag  proportions  of  the  psoduee  of  the  said  priaea 

vhich  were  duly  coHdenuied^  the  sum  of  196/.  ijs. 

By  bis  majesty's  prodainadon,  issued  on  the  31st  of 

Jamuuy  1^59  fiur  the  distributioa  of  prizes,  his  ma* 

jest^  (amoiiigBt  other  things)  ordened  and  directed  that 

the  Gsptaia  or  ci^taiBS>of  aay  Aif$  at  vessels  who  should 

be  sctusUy  op  board  at  the  time  of  taking  any  prioe^ 

should   haie    3-8tib    parts;  bat    ia   case   any   pns 

Aeald  be  taken  by  any  ships  or  vcssek  mider  the  €im»* 

msixi  of  a  flag  or  flags,  the  lEhg  offioer  or  officers  bong 

actaaUy  on  board,  cnr  directing  and  assisting  ia  the  cap^  • 

tore  duHild  hove  one  of  the  3*8  A  parts.     And  it  was 

directed  that  the  following  regdations  (amongst  others 

whidi  do  npt  apply  to  this  case)  should  be  observed 

conoermng  the  i-8th  granted  to  the  flag  offioer  or 

officers  who  should  actually  be  on  boavd  at  the  taking 

of  aoy  prizes  or  should  be  directing  or  assisting  therein, 

1st,  That  a  captain  of  a  ship  should  be  deemed  to  be. 

'lUKler  the  command  of  a  flag  when  he  should  actually 

luive  teceived  some  order  directly  from^  or  be  acting  in 

€3(ecati(m  of  some  order  issued  by  a  flag  officer,  and 

should  be  deemed  to  continue  under  the  command  of 

such  flag  so  long  as  the  flag  officer  by  whom  the  order 

^^  issued^  or  any  other  flag  officer  acting  upon  the 

same  station  'should  continue  upon  such  station,  or 

^>otfl  such  captain  diould  have  received  some  order 

^ectty  from^  or  bos  acting  in  execution  of  some  order 

issued 
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1813.  unied  by  some  other  flag  oflBcer  or  the  Lords  Com-' 
■  '  "  miflflioners  of  the  Admiralty.  2diy,  That  a  flag  ol^ 
ag^si  fic^9  commander  in  chie^  when  there  is  but  one  flag; 
U.  Gardner.  ^,£1^^^  ^pQ^  service,  should  have  to  his  own  use  the 
said  i-8th  part  of  the  prizes  taken  by  ships  and  ves- 
sels under  his  command.  6lhly»  That  a  chief  fla^ 
officer  quitting  a  station  either  to  return  home  or  to 
assume  another  command,  or  otherwise^  except  upon 
some  particular  urgent  service  with  the  intention  of 
returning  to  the  station  as  soon  as  such  service  is  per- 
formed, should  have  no  share  of  prizes  taken  by  the 
ships  or  vessels  left  behind,  after  he  diould  have  passed 
the  limits  of  the  statioh,  or  after  he  should  have  sur- 
leadeared  the  command  to  another  flag  officer,  np^ 
pointed  by  the  Admiral^  to  be  comnumder  in  chief 
.  upon  such  station*  lothly.  That  when  more  fl^ 
officers  than  one  serve  together,  the  8th  part  of  the 
prizes  taken  by  any  ship  or  vessel  of  the  fleet  or  squa- 
dron should  be  divided  in  the  following  proportions^ 
viz.  if  there  be  but  two  flag  officers,  the  chief  should 
have  2*3rd  parts  of  the  said  i-8th,  and  the  other 
should  have  the  remaining  3d  part,  &c. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
'  under  the  above  circumstances.  Rear  Admiral  Drwy  was 
entitled  to  the  flag  8th  of  the  aforesaid  prizes,  or  either 
of  them,  or  to  any  part  of  such  8th.  If  the  Court 
should  be  of  opinion  that  he  was  entitled  to  such  8tb, 
the  verdfct  is  to  stand ;  and  if  the  Court  should  be  of 
opinion  that  he  was  entitled  to  the  8th  of  one  of  the 
said  prizes  only,  the  verdict  to  be  reduced  to  a  sum 
equivalent  to  the  said  8th;  and  if  the  Court  should  be 
of  opinion  that  he  was  entitled  to  a  part  of  the  said  flag 
8tl^  the  verdict  to  be  reduced  to  a  sunteqiiivalent  to 
12  sud^ 
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ttich  part :  bat  if  the  Court  should  be  of  opinion  that 
he  was  not  entitled  to  any  part,  then  the  verdict  to  be 
set  aside  and  a  nonsuit  entered.  a^gimt 


Ld.  Garonw: 


Giffbri  for  the  plaintifis,  stated  the  question  to  be^ 
whether  the  plaintiffi,  as  the  representatives  of  Admiral 
Drun/y  were  entitled  to  a  flag  8th  of  both  or  either  of 
the  prises ;  and  he  contended  that  th^  were  entitled  to 
a  flag  8th  of  both.    He  said  that  the  result  of  the  docu- 
meots  relating  to  the  cessation  of  Lord   Gardner^u 
oommand  on  the  Cork  station,  and  the  appointment  of 
Admiral  Drury  to  it,  would  probably  not  be  denied  to 
be  this,  t^  at  as  soon  as  Lord  Gardner  received  the  order 
from  the  Admiralty  to  shift  his  flag  and  quit  the  station, 
and  gave  directions  to  Admiral  Drury  to  take  upon  him 
the  command  of  the  ships  on  that  station,  he  (Lord  G.) 
ceased  to  be  the  commander,  and  Admiral  Drury  be- 
came such.     He  also  said  that  it  was  clear  by  tlie  6th 
article  of  the  prize  proclamation,  that  the  chief  flag 
officer  quitting  a  station  was  not  entitled  to  any  share 
of  the  prizes  taken  after  he  has  passed  the  limits  of  that 
station.    On  the  5th  of  March  therefore  Lord  Gardner 
ceased  to  have  the  command  on  the  Cork  station^  and 
lie  also  ceased  to  have  any  claim  to  a  share  of  the 
prices  taken  by  the  ships  on  that  station  after  he  had 
passed  its  limits;  and  Admiral  Drury  became  entitled 
to  a  share  of  all  prizes  taken  by  the  ships  on  that  sta- 
tion, notwithstanding  those  ships  might  be  acting  under 
orders  not  issued  by  himself  but  by  his  predecessor. 
TUs  was  so  decided  in  Lord  Nelson  v.  Ihcker  (a),  since 
vhich  the  6th  ardde  of  the  prodanuition  has  been 

M  4  Sdsii  »3S*    See  also  M  J^  r.  Pringlef  ib,  %6%. 
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igrj.        ihmitfd  hi  the  spirit  of  thttdectdon.  Admiral  Hfwy  theft 
— — —        would  be  enthled  to  the  Bng  8th  of  the  prizes  tdten  bjr 
ahut        the  Topaze,  which  was  transferred  with  the  rest  of  tbe 
^^'    ships  to  his  command,  and  after  performing  the  particu- 
lar service  of  carrying  Lord  O.  to  Plymouthy  retomed  to 
,.  and  was  in  the  execution  of  her  former  orders  when  the 
prizes  were  made,  unless  it  can  be  shewn  that  the  order 
aftgrwanh  issued  on  the  3otb  oi  March  by  Lord  Cf*  at 
Phfmottth  was  such  an  interruption  of  the  former  onSers 
as  to  make  an  excepted  case  in  fatoor  of  Lord  G/s  ckdon. 
And  this  brings  it  to  a  question  upon  the  effect  of  llMt 
•absequeut  order.     It  is  submitted  that  its  effin^t  ^ntis 
not  to' annul  the  previous  orders,  but  was^  is  the  Iiffi^ 
guage  of  Sir  Wm.  Scott  (or),  confinnatory  of  and  coinci- 
dent with  those  orders,  operating  only  at  die  utmoat  as  s 
suspension  of  them  for  the  time  the  Topttze  was  £** 
rected  to  cruise;  which  time  had  elapsed,  and  she  had 
returned  to  her  former  orders  when  the  captures  w«re 
made.    The  order  was  to  cruise  for  one  weekj  and  theft 
to  proceed  in  execution  of  the  former  (Mrders;  and  it 
appears  that  the  Topaze  sailed  on  the  ist  ci  Aprils  and 
did  not  make  the  captures  until  after  the  21st,  when 
die  had  got  within  the  limits  prescribed  by  the  former 
orders,  and  was  in  the  execution  of  them.     And  thia 
mainly  dtstinguidies  the  case  from  that  of  the  Orion  (d), 
decided  by  Sir  Win.  Scott^  and  afterwards  confirmed 
upon  iqipeal;  because  the  ground  of  that  decision  was, 
that  the  captures  were  made  under  the  orders  of  the 
admiralty,  not  confirmatory  of  ncnr  coincident  with  the 
orders  of  the  admiral,  but  suspending  and  nmidling 
tbose  ordens  for  the  time,  Uid  prddncing  captures  nokick 

(a)  4  M.  Aim.  Cm.  380.  (^  4  ^M  Mn.  Cos.  380. 

WJUdd 
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wmldmfi  otherwise  have  taken  place*    And  I/nrd  JSIfen-        1813. 
ioroiy^  in  conunenting  on  that  csase  in  Itarvey  v, 
Cooke  {a)f  said,  <<  The  ground  of  our  decision  wai,  that        Zi^na 
there  wf»  a  new  departure^  as  it  were,  from  the  ciqitain's 
original  conunand  by  the  spedai  and  paramount  order 
of  the  Admiral^i  appointing  a  certain  ^iation  from 
fak  ofiginal  orders,  after  which  he  was  to  return  again 
QBder  the  command  of  the  admiral:  andthe  prize  hap^ 
fenei  to  be  taken  during  the  deviatim.*'    But  in  Lady 
Gardner  y«  Lane  ((},  which  was  more  Uke  the  present 
ctte^  the  Court  held  that  a  partial  modification  of  for«- 
mer  orders  by  a  subsequent  order  issued  by  the  com- 
mapder  upon  anollier  station»  did  not  supersede  those 
oidersi  or  entitle  the  commander  issuing  such  subse* 
qoeot  order  to  a  share  of  prizes  taken  by  a  ship  acting 
under  the  modified  orders,  in  derogation  of  the  rights  of 
saotber  commander.    And  it  may  be  observed  that  this 
is  a  case  lea»  favourable  to  such^  a  claim  than  that  was^ 
becsoie  here  the  subsequent  order  having  been  exe- 
cuted, the  ship  was  completely  remitted  to  her  original 
(yrders.    As  to  one  of  the  prizes  which  was  captured  a 
litde  without  the  limits  of  the  first  orders,  in  answer  tci 
sn  ioquiry  from  the  Court  whether  it  could  not  be  a»» 
cerUinod  if  the  chase  b«gan  within  the  limits,  he  said 
that  swch  bed  been  made  in  the  log-book,  but  that  it 
did  aot  ufspG9X  by  thal^  and  the  captain  was  out  of  the 
loogdom;  but  he  contended  that  as  the  capture  was 
QW  upon  the  limits,  and  as  it  was  stated  to  have  been 
nuide  after  chase,  it  was  most  probable  that  the  diase 
was  b^gun  within  the  limits,  which  the  Court  would 
I'Qther  presume^  than  that  the  c^^tain  was  guilty  of  a 
breach  of  orders. 

{a)  6  £ast,  231, '  (h)  13  £«;/,  574, 

Hamerj 
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1 8 13.  HomeTy  contra,  admitted  that  the  question  turned  on 

"         the  order  c^the  30th  oiMarchj  and  also  that  if  Admi- 

against        nd  Druty  could  be  considered  as  privy  to  the  former 
orders  of  Lord  G.  subsisting  at  the  time  when  the  cap- 
tures  were  made,  he  would  be  as  well  entitled  as  if  he 
had  issued  those  orders  himself;  but  he  did  not  accede 
to  that  which  was  stated  on  the  other  side  to  be  the 
result  of  the  documents,  as  to  the  time  of  Lord  Gr/s 
ceasing  to  be  commander  on  the  Cork  station.     On  the 
contrary  he  contended,  that  his  leaving  that  station  on 
the  5th  of  March  in  consequence  of  the  order  irotti  tbe 
Admiralty,  which  was  a  very  general  one,  was  not  to  be 
deemed  an  entire  relinquishment  of  the  command,  but 
only  a  leaving  it  upon  a  particular  urgent  service  within 
the  exception  of  the  6th  article  of  the  problamation ; 
ibr  he  left  it  for  the  purpose  as  directed  by  the  order 
from  the  Admiralty  of  proceeding  to  Pb/moidky  and  there 
awaiting  fiurther  orders.     It  is  true  that  he  afterwards 
received  an  order  to  assume  the  command  of  the  Chan- 
nel fleet;  and  from  that  time  is  to  be  dated  the  final 
ceasing  of  his,  and  the  assumption  of  Admiral  'Drurjf% 
command  on  the  Cork  station.    A'gain,  he  said  it  was  not 
to  be  taken  for  granted  thatbecause  the  Tbpozrwas  named 
among  the  ships  whi^h  Admiral  Urury  was  to  take 
under  his  command,  that  she  was  therefore,  in  the  lan- 
guage of  the  6th  article  of  the  proclamation,  one  of  the 
ships  or  vessels  left  behind  on  th^  Cork  station ;  on  the 
contrary,  she  was  taken  from  it  by  Lord  Crardner^  who 
had  permission  to  take  her,  and  was  under  his  own  im- 
mediate command ;  and  so  it  appears  she  continued  on 
the  30th  of  MarcA;  for  on  that  day  Lord  G.  issued  a 
fresh  order  to  her.    Now  that  order  imports  by  its  lan- 
guage to  have  been  issued  in  pursuance  of  immediate 

directions 
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directi^s  and  authority  from  the  Admiralty;  andif  so,         1813. 
the  frigate  must  be  taken  to  have  been  actinir  under  it         " 

^        .  .  ^  Deurt 

up  to  the  time  of  making  the  captures,  and  never  to         against ' 
have  come  under  the  command  of  Admiral  Drujy  until 
she  finally  anchored  in  Cork  harbour  on  the  7th  of  Junei 
andin  that  case  Lord  G.  would  be  entitled  to  the  flag  8th 
of  the  prizes.    But  supposing  Lord  6.  to  have  issued  that 
order  without  authority,  it  would  then  be  a  void  order^ 
and  therefore  could  not  operate  as  a  suspension  of  his 
former  orders  of  the  2 1  St  of  January,  which  it  is  said 
devolved  on  Admiral  Drwry^  and  if  it  did  not  suspend 
them,  then  the  former  orders  being  limited  to  six  wedcs 
would  have  expired,  and  there  would  not  be  any  order 
tabsiating  at  the  time  when  the  captures  were  made^  to 
which  Admiral  Drury  could  be  considered  as  being 
privy.    And  although  upon  this  supposition  Lord  G. 
would  not  be  entitled  to  the  flag  8th,  stiU  th^  argument 
wouldbe  good  against  the  right  of  Admiral  Dnay^  which 
is  tlie  question  here.     Perhaps  neither  the  one  nor  the 
other  will  be  found  to  be  entitled,  but  a  party  who  is  a 
itrsDger  to  this  suit.  '  As  to  one  pf  the  prizes  it  is  sub- 
mitted, that  at  all  events  Admiral  Dmr^  cannot  be 
entitled  to  any  shares  inasmuch  as  it  was  not  taken,  nor 
ii  it  stated  that  the  chase  was  b^gun  within  the  limits  of 
the  Cork  flAtion,  and  there  is  not  any  necessary  pre- 
sumption  arising  from  what  is  stated*  that  it  must  have 
been  begun  within  those  limits. 

Giffbrdf  in  reply,  said  that  it  was  material  in  deCeiv 
fining  whether  the  last  order  was  confirmatory  of  the 
former  orders,  to  observe  that  it  directed  the  captain  to 
cnuae  to  the  westward,  and  then  to  proceed  in  execu- 
tion of  the  former  orders^  which  was  a  service  not  of  a 

kind 
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1813.        kind  to  carry  the  frigate  out  of  the  direction,  or  in  a 

"""""^        contrary  direction  to  that  in  ^rfiich  the  original  service 

.   agaimst        would  have  engaged  her,  and  thercfiite  not  to  be  deetned 

a  aeparaie  service;   but  if  the  cruising  did  or  might 

probably  carry  her  elsewhere^    to  fiur  it    might  be 

deemed  pro  tempore   to  lay  the  original  authority 

to  sleep.     Such  were  the  distinctions  laid  down  by  Set 

W..SooU{a).    But  if  Loid  G:%  last  order  be  void  ibf 

vpant  of  authority,  (and  no  authority  for  it  is  staliad  in 

the  case)  the  above  observations  become  immaterial^ 

*    because  the  order  itself  of  course  &lla  to  the  ground* 

But  then  it  is  said  the  fiarmer  orders  will  have  expired; 

but  that  is  not  so^  because  the  particular  aefvioe  of 

•    carrying  Lord  G.  to  Plymoidh  was  an  ezcq>tion  out  of 

them.    And  it  is  submitted  that  whether  those  orders 

were  expired  or  not,  one  of  these  prizes  being  captured 

by  this  frigate  within  the  limits  of  the  Cork  station,  die 

admiral  commanding  on  that  station  at  the  time^  is  at 

all  events  entided  to  the  flag  8th  of  sndi  prise. 

Lcnrd  Eujbhbobouoh  C  J.  As  to  one  of  theprinas 
therte  is  not  any  queatian,  neither  one  party  nor  the 
other  is  entitled.  The  plaintiffs  miiat  veoover  on  the 
strength  of  their  own  title,  and  are  intitled  only  In  re- 
spect of  the  privity  of  Admiral  Drwy  with  the  captm^ 
which  privity  was  only  coextensive  with  the  limits  of 
his  station,  and  there  was  not  any  privity  as  to  one 
prize  unless  the  chase  was  begun  within  those  limits 
which  does  not  appear.  The  question  thereioiie  turns 
on  the  one  prize  captured  within  the  limits  of  the  8ta« 
tioQ.     As  to  that,  it  appeaiB  that  Lord  OarAier  had 

been 
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been  commander  on  the  Cdrk  station  under  orders  from         i  S 1 3* 
the  Admiralty,   and  in  that  cimacity  had  issued  his  " 

orders  to  the  captain  of  the  Topaze  to  proceed  to  Ply-  MguUst 
mouth  on  a  special  service,  and  having  executed  that 
service  to  cruise  for  certain  purposes ;  which  cruise  was 
to  continue  for  the  space  of  six  weeks  from  his  arrival 
on  the  station ;  and  it  appears  that  the  captain  of  the 
Topaze^  afterwards  in  pursu^ce  of  those'  orders  did 
arrive  on  that  station,  and  therefore  the  period  of  his 
cruise  had  begun  to  run.  This  period  had  expired 
by  efflux  of  time  before  the  capture  was  made,  and 
therefore  Lord  G.  could  not  have  any  claim  in  respect 
of  anj  privity  with  those  orders.  But  it  has  been  said 
that  Lord  G.  might  have,  supposing  in  issuing  his 
second  order  to  tlie  captain  of  the  Topaze  he  was  acting  / 
uodcr  some  fresh  directions  from  the  Admiralty ;  and 
there  seems  to  be  an  assertion  of  that  sort  in  his  order, 
but  no  such  directions  are  stated  upon  the  case,  and  we 
cannot  here  act  upon  his  assertion  that  he  had  such. 
If  there  were  not  any  fresh  directions  from  the  Ad- 
miralty, then  all  the  authority  that  appears  on  the  case, 
was  an  authority  to  take  the  frigate  to  Plymouih.  When 
the  frigate  had  conveyed  him  thither  he  had  no  farther 
control  or  authority  over  her,  she  .was  to  return  within 
the  limits  of  the  station ;  and  he  bad  no  right  to  insti- 
tute a  new  cruise  or  adopt  a  new  adventure.  If  tlien  ^ 
Lord  G.  had  not  any  right,  the  question  is  whether 
Admiral  Drmy  had  any.  The  plaintiffs  must  recover 
on  their  own  strength  i  for  it  is  not  enough  for  them  to 
shew  that  the  defendants  are  not  entitled  to  retain.  It 
seems  then  that  as  to  any  privity  with  the  orders,  Ad- 
miral Dn«y  has  no  right,  because  the  period  of  those 
orders  hod  elapsed  by  efflux  of  time ;  but  by  succeeding 
VoL.IL                            M                                     to 
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1 8 1 3.        to  the  command  he  had  incidentally  as  bdopging  to  the 
"  command  a  right  do  share  in  captures  made  by  this 

i^tdnst        ship  within  the  station,  and  one  of  the  prizes  was  taken 
Ld.  Oakdnir*        .  ^ 

Within  the  station.   Therefore  on  that  ground  the  plain- 
tiffs are  entided  to  recoTcr. 

Le  Blanc  J.     I  agree  with  my  Lord,  that  the  plain- 
tiffs are  entitled  to  recover  in  respect  of  one  of  the  cap- 
tured vessels.     The  case  does  not  contain  all  the  &ct$ 
t>ne  could  have  wished,  but  I  dare  say  that  is  owing^  as 
it  has  been  stated  to  be,  to  the  difficulty  of  procuring 
the  necessary  information.     The  case  does  not  even 
state  that  the  capture  Was  made  within  the  station  be- 
longing to  Admiral  Drury ;  and  we  must  collect  that 
as  well  as  we  can  from  the  'statement.     And  I  cannot 
help  thinking  thdt  there  must  have  been  some  particu- 
lar orders  from  the  Admiralty  under  which  this  frigate 
was   afterwards  dispatched  from  Plymoidh  by  Lord 
Gardner,     As   the   case  now  stand^^    Lord  Gardner 
whilst  in  con;imand  on  the  Cwk  station,  issues  orders  to 
the  captain  of  the  Topaze  to  take  a  Spanish  ship  toPfy- 
moutht  and  afterwards  to  cruise  within  a  certain  latitude 
for  a  limited  time.     Within  that  time  and  latitude^  the 
frigate  captured  her  first  prize  and  returned  with  her  tb 
Cork,     Aftenn'ards  Lord  Gardner  is  empowered  by  the 
Admiralty  to  take  the  frigate  to  Plymouth  ;  but  it  does 
not  appear  that  she  was  under  his  orders  for  any  other 
purpose  than  that  of  conveying  him  to  Plymouth.  When 
the  frigate  had  conveyed  him  to  Plymouth^  his  Lordship, 
whether  with  the  authority  of  the  Admiralty  or  as  com- 
mander of  the  Channel  fleet  it  docs  not  appear,  issued 
orders  for  her  to  go  on  a  particular  service,  and  after 
having  performed  that  sernce,  ta  proceed  in  execution 
,  of 
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efber  former  orders^  that  is,  to  return  and  cruise  on 

the  Cork  station,  and  then  to  return  to  her  former  sta* 

tioo  at  Cwk.     I  apprehend  that  Lord  Gardner  at  that 

time  had  not  any  right  to  issue  orders  to  a  frigate  to  ^^  Gakdwi ». 

GFoise  within  the  limits  of  another  station ;  and  thi» 

vessel  was  captured  within  the  limits  of  that  station  after 

receiviug  such  orders.     I  think  the  true  way  of  consi* 

dering  it  is  this,  that  his  Lordship  was  only  empowered 

to  use  on  a  particular  service  the  frigate  then  acting 

under  unexpired  orders,  but  that  he  engrafted  on  that 

WTvice  another  service,  which  having  performed  the 

frigate  was  to  return.     During  that  return  the  capture 

was  made  within  the  Cork  station,  and  therefore  the 

lepresentatives  of  Admiral  Drury  are  entitled  to  that 

part 

Batley  J.     I  am  of  the  same  opinion.     The  frigate 
was  under  the  command  of  the  Cork  station,  she  was 
thelie&re  under  a  flag  o£Scer,  and  some  person  must  be 
entitled  to  the  flag  8th  of  the  prizes  captured  within  the 
limits  of  the  station.     On  the  5th  ot  March  Lord  Gard' 
ner  transferred  the  command  of  the  ships  on  that  sta* 
tion  (among  which  was  the  Topaze)  to  Admiri^  Drury  t 
but  as  a  temporary  purpose  was  to  be  executed  by  ond 
of  them,  that  is,  to  convey  Lord  Gardner  to  Plymouth^ 
the  Topaze  was  selected  for  that  purpose.     That  was  a 
particular  service ;  and  it  does  not  appear  that  the  Ad- 
miralty had  given  any  other  orders  to  take  her  out  of* 
the  command  of  the  Cork  station.     It  seems  to  me 
then,  that  when  that  particular  service  was  peribrmedy 
she  was  bound  to  return  to  h^r  station*    She  does  after- 
wards return,  and  during  her  return  she  captures  th^ 
prise  ih  question  within  the  limits  of  her  station.    It 
M  a  neems 
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1813.  fleent  clear  therefore  that  some  person  is  entitled  to  s 
^^^  ^  flag  8tby  and  that  Lord  Gardner  is  not  that  person. 
^sainst  And  no  person  can  be  entitled  except  the  person  who 
had  the  conunaiid  at  that  time  on  the  Corl  station.  I 
entirely  agree  on  the  other  point,  that  the  period  of 
time  had  elapsed,  and  that  this  claim  cannot  be  sup- 
ported on  the  origmal  orders  for  six  weeks. 

Dampibr  .k     It  is  clear  with  respect  to  the  original 
orders  that  the  time  had  expired ;  and  that  the  subse- 
quent ocder  of  Lord  Gardner  could  have  no  effect  as  it 
regarded  the  Cork  station,  because  his  Lordship  was  at 
that  time  the  commander  of  the  channel  fleet    'The 
Topaze  originally  belonged  to  the  Cork  station,  and  was 
taken  out  of  that  station  upon  a  special  service^  which 
having  performed,  it  was  her  duty  to  return  to  her  sta* 
tion,  and  become  part  of  the  force  employed  00  it    I 
do  not  consider  Admiral  Drury  as  deriving  any  autho- 
rity from  the  order  issued  by  Lord  Gardner  on  the  30th 
of  March ;  but  consider  this  as  the  case  of  a  firigate  re- 
turning to  her  station,  and  making  a  prize  within  the 
limits  of  that  station.    When  she  took  this  prize  she 
had  become  subject  to  the  control,  and  was  under  the 
command  of  the  admiral  on  the  Cork  station ;  and  there- 
fore a  flag  8th  properly  belonged  to  him. 

Verdict  to  be  entered  for  i-8th  of  one  pri^c. 

Lord  Ellenborouoh  C.  J.  noticed  that  the  case  had 
been  extremely  wdl  argued,  very  succinctly,  and  v«y 
distinctly. 


IK THJBEirrYTFauOTa  Yeab  of  G EOEGE  III.  165 


Doe,  on  the  Demise  of  Calkin  and  Others,  Friday^ 

iV0v.  19th 

against  Tomkinson  and  Others. 

jR^JECTMENT  brought  on  the  joint  demise  of  5,  Demise  of  all 

Calkin  and  Jane  his  wife,  J.  M^Cormac  and  Anne  pci»na*c8tott 

his  wife,  and  J.  Cartl'ich  and  Sarah  his  wife,   for  a  rnd'wh^Tt'^Tcr 

messnage  and   land  in  the  parish  of  Dilhom  in  the  «<ioa^hr  to  hit 

^  ^  suters  M.  and 

county  of  Stafford,     Plea,  not  guilty.     At  the  trial  at  -K.  or  to  the 

.  ,.  surrivorof 

the  Stafford  JLent  BMSizes  18 13  a  verdict  was  found  for  them,  and  to  be 

the  plaintiff  subject  to  the  opinion  of  the  Court  on  the  the  snmToru 

Mowing  case:-  f^^T^L 

On  the  7th  of  SepL  1 802  Jokn  Tomkinson  being  seised  cUters  did  not 

in  fee  of  the  premises  in  question,  by  his  will,  after  UJ  wmmon 'ia^* 

directing  his  debts  and  funeral  expences  to  be  paid,  de-  l^'ng^uw^^ 

vised  thus  i  "  My  will  and  desire  is,  that  all  my  real  ^  t«n*nts  iu 

•^  "^  common  for 

and  personal  estate  wheresoever  and  whatsoever  be  left  ^'^e  with  a  con. 

tingent  remain* 

ejualfy  to  my  sisters  Mayy  and  Eltzabeth  Tomkinson  of  derin  fee  to  the 
Fordni)oie,  or  to  the  survivor  qftheffi^  and  to  be  disposed  witVa  jJower 
of  by  her  the  survivor  as  she  may  by  will  devise,"  and   todty^or*^ 
made  his  said  sisters  his  executrixes.  The  testator  died   ****  ^5*=  by  will, 

was  It  iuch  a 

in  1 8 10,  leaving  the  said  Mary  and  Elizabeth  (who  contingent  re- 

.  miinder  as  was 

thereupon  took  possession  of  the  estate)  and  also  another  deviseable  by  « 
sister  Anne  him  surviving.  Afterwards,  on^thc  pth  of  7ne  in*thc  iffc- 
My  x8io,  Mary  made  her  will,  and  thereby  devised  ||j^^jufe«!or  ' 
all  her  messuaires,  lands,  tenements,    hereditaments,  was  the  power 

^  .  '    wdl  executed 

and  real  estates  whatsoever,  situate  at  Forsbrooke  by  such  wilL 
or  elsewhere  in  the  county  of  Stafford,  to  her  sisters 
Elizabeth  and  Anne  successively  for  life,  and  from  and 
after  the  decease  of  the  survivor  of  them,  she  devised  all 
ludi  part  of  her  real  estate  which  was  devised  to  her  by 
M  3  the 
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1 813.         the  will  of  her  late  brother  J.  Tomkinson  to  the  defend 

Doe 

tgaimsi 

*)*OMKXllSOir« 


ants,  their  heirs  and  assigns,  as  tenants  in  common,  and 

JL^OE  

tgahui         not  as  joint  tenants.    Elizabeth  Tomkinson  was  living 


at  the  time  xvken  Mary  made  this  'will,  Mary  survived 
both  E.  and  A.  Tomkinson^  but  died  'without  having  rr- 
publislied  her  "icill.  The  lessors  of  the  plainti^  Jane^ 
Anncj  Olid  Sarah  J  are  the  heirs  at  law  of  JUaty^  and  also 
of  John,  Elizabeth f  and  Anne  Tomkinson. 

The  question  for  the  opinion  of  the  Court  is^ 
whether  the  plaintiff  is  entitled  to  recover ;  if  the  Court 
shall  be  of  opinion  that  he  is  entitled,  the  verdict  is  to 
9tand  I  if  not,  a  nonsuit  is  to  be  entered. 

Abbott  for  the  p}aintif!^   after  premising   that  the 
<]aestion,    how  far   the  will  of  M.    Tomkinson  was 
operative  on  the  premises  in  question,    or   whether 
it  was  not  wholly  inoperative,  would  depend  on  the 
construction  of  the  will  of  «7.  Tomkinson,  contended  ist, 
that  if  the  two  sisters  M.  and  £.  Tomkinson  took  as 
joint-tenants  in  fee  under  that  will,  then  the  will  of 
M.  Tomkinson  would  be  wholly  inoperative,  because,  ac- 
cording to  the  case  of  Swift  v.  Roberts  (a),  a  will  made 
by  a  joint-tenant  during  the  continuance  of  the  jointors 
is  not  good  under  the  statutes  of  wills,  32,  and  34  and 
35/7.8.     But,  adly,  if  on  account  of  this  being  a  de» 
vise  "  equally"  to  his  sisters,  it  should  be  held  not  tp 
make  a  joint-tenancy  between  them,  according  to  Denn 
V.  Gasken  (6),  then  he  contended  that  they  would  take 
either  as  tenants  in  common  for  life,  with  a  contingent 
remainder  to  the  surviyor  in  fee,  or  with  a  powcar  to  the 
survivor  to  dispose  of  the  fee  by  will.     But  upon  either 
of  those  constructions  the  will  oiM.  Tomkinson  would 

(tf)  3^«T.i488.  (*)  Ccwp,6s7' 

be 


TOMKINSON. 
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be  equally  inoperatjlTe.    Firsts  supposing  it  a  contingent        iS  1 3. 
remainder    to    the    survivor,    M.    Tomiinson  would         ^ 

Doe 

then,  at  the  time  of  making  her  will,  have  had  no  against 
estate  to  devise^  because  it  was  not  that  sort  of 
oontingent  remainder  which  is  deviseable.  A  possi-> 
biUtjr  indeed  coupled  with  such  an  interest  as  is  de^ 
scendible,  is  deviseable;  and  if  this  would  have  de? 
scended  to  the  heir  of  M.  Tomkinson^  if  she  had  died 
before  the  event  on  which  the  vesting  of  the  contingent 
interest  depended,  then  the  devise  would  be  good;. 
Iwt  how  could  that  be  in  this  case  where  the  person  to 
whom  the  contingent  interest  was  directed,  was  not  in 
any  d^ree  ascertainable  before  the  event  happened,  for 
it  was  to  depend  on  the  event  of  one  sister  surviving  tho 
other?  And  so  this  case  differs  from  Sehxyn  v.  Sehoyn  {a\ 
and  Jones  v.  Bo€{b\  where  the  contingent  interests 
wonld  have  been  descendible.  And  therefore  in  jBo^  v% 
Griffiths  (c)  Lord  Mansfield  said,  that  in  Sehxyn  v.  SeU 
m/n  he  was  prepared  to  have  shewn, with  the  concurrence 
of  all  his  brethren,  that  in  all  contingent,  springing,  and 
executory  uses,  where  the  person  who  is  to  take  is  certain^ 
so  that  the  same  maybe  descendible,  they  are  also  devise^ 
able ;  which  sentence  seems  to  be  an  exposition  of  the 
whole  law  upon  this  subject.  And  it  will  not  be  found  that 
there  are  any  decisions  to  reach  those  cases  where  the 
contingent  interest  is  not  descendible  from  any  one 
dymg  before  it  becomes  vested.  Secondly,  supposing 
it  a  power  to  the  survivor  to  dispose  of  the  fee  by  will, 
(though  it  is  difficult  to  conceive  that  such  a  supposition 
can  be  correct,  because  in  that  case  a  moiety  of  the 
estate  w6uld  be  undisposed  of  during  the  interval  be- 
tween the  deaths  of  the  two  sisters,  which  it  is  clear 

W  }  Burr.  1131.     (i)  3  r.  R.  88.  S.  C.  i  ^.  BL  30.    {c)  i  Bl  R.  606. 

M  4  the 


Doe 
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'1813.  the  testator  did  not  intend)  but  taking  it  to  be  so,  then 
it  is  submitted  that  the  power  could  only  be  exercised 
by  a  person  who  was  the  survivor  at  the  linie  of  exer- 
cising it.  No  precise  case  upon  this  point  has  been 
found,  but  it  is  submitted,  by  analogy  to  other  cases 
upon  powers,  that  the  person  who  exercises  it  must  at 
the  time  fill  tlft  character  in  which  he  exercises  it 

Peake^  contra,  admitted  that  if  the  sisters  took  as 
joint-tenants,  the  will  of  3f.  Tomkinson  would  be  wholly 
inoperative,  but  he  contended  that  according  to  the  role 
observed  in  the  construction  of  wills,  the  estate  given  io 
them  by  the  will  of  </•  Tomkinson  was  not  a  joint  tenan- 
cy.    The  rule  is,  that  in  a  will  words  which  import  an 
equal  division,  shall  not  be  defeated  by  subsequent  words 
importing  survivorship,   so  as  to  make  that  a  joint- 
tenancy  which  before  was  a  tenancy  in  common;  be- 
cause in  that  case,  the  Court  will  rather  refer  the  words  of 
survivorship  to  an  intention  of  preventing  a  li^se  in  tbe 
lifetime  of  the  t^tator.     So  it  was  considered  in  I/n-d 
Bindan  v.  JE.  qfSt£ff(M{a);  and  although  that  decree 
was  afterwards  reversed  (6),  it  has  been  upheld  by  sub* 
sequent  cases,  Bose  v*  HiU{c\  Boebuck  v.  Dean[d\ 
Bussell  V.  I/mg  (^ ),  and  Garland  v.  Thomas  {/).    It  is 
true  that  in  some  of  those  cases  the  words  <'  as  tenants 
in  common"  were  added ;  in  others  however  they  were 
not;  and  in  Sfofies  v.  Hearleley  (g),  there  were  no  such 
words ;  but  <<  equally  to  be  divided"  was  holden  to  be  a 
tenancy  in  common,  although  it  was  given  to  the  sur- 
vivor.     So  here,  by  reason  of  tjie  word  "  equal!/' 
,  the  words  of  survivorship  shall  be  referred  to  tlie 

(fl)  I  P.  HTftts.  96.        (h)  1  JSn.  P.  C,  189.        {t)  3  Bun,  i88i- 
{d)  %  res.ju/i.  265.      (0  4  ^«.  551.  (/)  X  ^.  -«•  **• 

f^)  Cited  3  Star,  1886.    See  also  Blisscit  ▼•  Crttmotlh  SmSu  aa^ 

7  death 
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death  of  either  of  the'sisters  in  the  life  of  the  tes-         1813. 
tator,  and  then  they  will  take  not  as  joint-tenants  but       — — 
as  tenants  in  common  in  fee,  and  so  the  defendants,  as  the         against 
devisees  ynderthe  will  of  3f.  Tomkinson,  will  be  entitled    Tomkinson- 
to  a  moiety.     But  supposing  that  construction  not  to 
be  adopted,  but  that  this  is,  as  it  has  been  argued,  a  con- 
tingent remainder  in  fee  to  the  survivor,  or  a  power  to 
the  survivor  to  dispose  of  the  whole  by  will,  it  is  sub- 
mitted that  in  either  case  the  whole  passed  by  the  will 
of  If.  Tamkinson.     As  to  the  first,  it  is  not  necessary 
tkt  the  testatrix  should  be  seised  of  tjie  contingent  in- 
terest at  the  date  of  her  will.     Lord  Kenyan  in  Jones  v* 
Bae  observed,  that  the  statute  of  wills  which  enabled 
peifions  having  any  manors,  lands,  &c.  to  devise,  must 
mean  having  an  interest  in  the  lands ;  and  tliat  a  possi- 
bility coupled  with  an  interest  was  dcviseable.     It  is 
urged  that  it  must  be  also  such  as  is  descendible;  but 
thou^  that  quali^  has  been  noticed  in  the  different 
cases  as  an  inherent  quality,  it  has  not  been  determined  to 
be  an  essential  one.   In  Sehsyn  v.  Sehayn  it  is  observable 
that  the  son  at  the  time  of  making  his  will  had  a  mere 
contingent  executory  use  to  arise  out  of  the  subsequent 
recovery,  which  did  not  amount  to  more  than  a  possi- 
bility.   Lastly,  considering  this  as  a  power  to  the  sur- 
vivor to  dispose  of  the  whole,  it  has  been  well  executed. 
In  the  Countess  of  Sutherland  v.  Northmore  (a),  a  power 
^as  given  by  a  settlement  to  a  married  woman  in  case 
of  the  death  of  her  husband  in  her  lifetime^  to  charge  the 
estate  with  a  sum  of  money,  and  she  executed  the  power 
W  the  lifetime  of  her  husband,  and  afterwards  survived 


W  X  I>uk.  56.    S.  C.  3  rhk  Atr.  447-  //.  8.,  by  the  name  of  Selaicr 

him  I 
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x8 1 3*        him ;  it  was  determined  by  thii^  Court,   and  afterwards 
-  by  the  Court  of  Chancery,  that  the  power  was  wdl 

agatMst        executed. 

TOMKIM  SON. 

Lord  EiXENBORouGH  C.  J.    It  may  be  somewhat 
difficult  upon  a  will  framed  like  this  to  say  what  the  estate 
given  by  it  is ;  but,  it  is  not  equally  so  to  say  what  it  is  not 
If  it  be  not  a  tenancy  in  common  in  fee,  it  is  clear  that 
the  defendants  are  not  entitled  to  any  part,  under  the 
will  of  M.  Tomkinson.    Now  to  put  this  construction 
on  the  will  oij.  TomJcinson  would  defeat  the  intention 
of  the  testator,  because  his  intention  was  to  give  the 
whole  to  the  survivor.     But  then  it  is  said,  that  this  is. 
a  contingent  remainder  to  the  survivor  and  such  as  is 
deviseable;  but  supposing  it  to  be  a  contingent  remain- 
der, I  think  it  cannot  be  considered  as  deviseable^  be- 
cause the  person  who  is  to  take  is  not  in  any  degree 
ascertainable  before  the  contingency  happens ;  it  caonot 
be  said  in  whom  the  interest  is  during  the  lives^^f  the 
two  sisters,  nor  consequently  that  it  is  in  either  of  them 
during  that  period ;  and  it  is  only  in  the  event  of  sur- 
vivorship that  it  becomes  certain.     Admitting  therefore 
the  enlarged  construction  put  on  the  statute  of  wills  by 
Lord  Kertyon  and  the  other  Judges  in  Hoe  v.  Jones^ 
how  can  a  person  be  said  to  haoe  a  contingent  interest, 
when  it  is  uncertain  whether  he  is  the  person  who  will 
be  entitled  to  have  it  or  not.     And  as  to  the  case  cited 
from  Vinet'  to  shew  that  if  this  be  a  power  to  the  sur- 
vivor it  has  been  well  executed,  the  distinction  between 
that  case  and  the  present  is,  that  there  the  power  was 
given  to  a  designated  person  to  be  executed  upon  a 
contingency ;  here  it  is  given  to  a  contingent  person. 
Therefore  without  determining  what  the  precise  estate 

given 
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given  is,  it  appears  to  me  sufficient  to  say  that  the  de-         1813* 
fendants  are  not  entitled. 


Le  Blanc  J.  The  defendants  must  support  their  case 
by  shewing  that  this  was  a  tenancy  in  common  in  fee, 
or  such  a  contingent  interest  as  was  deviseable  by  M. 
Tomkinson.     On  reading  the  words  of  the  will,  I  think 
it  is  impossible  to  say  that  it  is  the  first,  without  reject- 
ing material  words*     The  words  are,  ^\  that  all  my  real 
and  personal  estate  be  left  equally  to  my  sisters  Mary 
and  EHzabeti,  oc  to  the  survivor,  and  to  be  disposed  of 
by  the  survivor  as  she  may  by  will  devise."     In  order 
to  construe  this  to  be  a  tenancy  in  common,  it  would 
be  necessary  to  strike  out  tlie  words  "  to  the  survivor, 
and  to  be  disposed  of  by  the  survivor,"  which  are  incon- 
sistent with  a  tenancy  in  commOd,  and  thus  to  take 
away  fi?oln  thQ  survivor  the  power  of  disposing  of  it. 
But  as  it  is  impossible  to  reject  such  material  words,  so 
we  cannot  intend  that  the  devisor  meant;  to  give  a  te- 
nancy in  common  in  fee.     Upon  a  will  framed  like  this 
I  should  perhaps  feel  great  difficulties  in  determining 
what  precise  estate  was  given,  but  I  think  it  is  quite 
dear,  that  we  cannot  put  that  construction  on  it,  which 
would  reject  material  words. 

Damp'ier  J.  In  Selwyn  v.  Sehxyn  the. person  who 
was  to  take  was  apparent,  there  was  therefore  persona 
deslgnata;  and  so  it  is  evident  Lord  Mamfidd  couei- 
dered  from  what  he  said  of  that  case  in  Roe  v.  Griffiths, 
I  am  not  aware  of  any  decision  which  rpaches  a  case 
where  the  person  is  uncertain. 

Per  Curiam,  Judgment  for  the  Plaintiff, 


Doc 

against 

TOMKINSOM, 
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ruesdof,  Hughes  agaifist  Chitty  and  Pontland.  ^ 

JVbv.  23d. 

On  a  Joint  pica   '^fRESPASS    and    assault      Plea   not   imilty,  aiid 

ot  not  guilty  to     J-  O         J » 

trespass  and  Chitty  was  found  guilty  with  15.  damages,  and  is. 

d^fcndiit^bc  costs;  and  Pontland  was  acquitted.  The  Master,  upon 
wUh  ufda-'''     taxation  of  costs,  aUowed  Pontland  only  405. 

majrcsind  tf. 

^r  tcquirted,  -P^*  moved  that  the  Master  might  review  his  taxa- 
only'*«"titlcd  to  ^^"»  "P®**  *^  affidavit,  which  stated  that  Pofitlan^s 
4Qf.  coits.  ^jQjj^  y^Q^Q  yury  considcrable. 

But  the  Court  refused  the  rule.  Le  Blanc  J*  and 
Dampier  J.  observing  that  if  the  defendants  had  pleaded 
separately  it  might  have  been  diflerent,  but  as  thej 
had  pleaded  jointly  it  would  be  making  the  plaintiff 
pay  the  costs  of  the  other  defendant  to  aHow  increased 
costs  to  this  defendant  {a) 

(•)  Sec  Thrustout  d.  Jeukiasm  v.  Wvatftar  ind  others,  Bamci^  13  <• 


^'J^'lliL  BoEHM  and  Another  against  Combe. 

DecUrttion  on    T\ECLARATION.    The  second  count  stated  that 

apoticyofas-      X^     *         1  .     ./r  1       *,  1  ,.  i» 

surance  on  the  plamtufs  caused  to  be  made  a  poli^^r  of  .^s- 

from  z!  by°  surance  upon  goods  lost  or  not  lost,  at  and  from  London 

^A^a^d'atfn?  ^  ^^  Carriage  to  Harwich^  and  at  and  from  thence 

fiomUienee  by  \yy  ^  packet  to  Goitenburghy  beginning  the  adventure 

beginning  the  upon  the  said  ffoods  from  the  loadinir  thereof  aboard 

adventure  on  *^  ®  u 

the  eoods  from    the  Said  ship,  &c.,  and  set  forth  in  the  usual  wat  the 

the  loading  on 

boaad  the  ship,  and  averred  that  the  goods  were  dtlivtrei  4itL.§o  csniers  to  he  carried  frm 
L.  by  land  carriage  to  //.,  and  by  the  frmid  mt/negiqeace  cf  the  servfimts  and  fertMS  mfk^^ 
hy  ihe  cenien  were  wholly  lost :  held  that  this  wa*  a  loss  within  the  meaning  of  the  policy, 
which  was  the  usnal  printed  form  of  marine  policy,  containing  the  usaal  printed  enume* 
rarion  of  risks ;  and  that  it  was  not  necessary  to  iver  that  the  gooids  were  loaded  ac  X.  to 
be  carried  to  H, 

printed 
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printed  form  with  the  usual  risks  enumerated  in  the         18 13. 
printed  form  of  a  marine  policy,  and  tl^at  it  was  agreed        boehm 
that  the  goods  should  be  valued  on  a  cask  containing        ^'***'^*  ' 
bullioni  marked  witli  a  specified  mark  at  1500/.     It 
then  averred  that  by  tb?  ^d  policy,  the  insurance,  was 
declared  to  be  on  a  cask  containing  buUi(^n  marked  ^ 

and  valued  as  aforesaid,  and  t)iat  the  said  cask  was  in 
good  safe^  at  London^  and  there  delivered  to  certain 
carriers  to  be  carried  from  London  by  land  carriage  to 
Hanoichf  and  that  afterwards  the  same,  by  thejraud  and 
negligence  of  the  servants  and  persons  employed  by  the 
said  carriers  in  and  about  the  carriage  thereof,  were 
wholly  lost  to  the  proprietors,  &c«  General  demurrer 
to  this  count,  and  joinder. 

Scarlett  in  support  of  the  demurrer,  contended  that 
there  was  not  any  loss  stated  in  this  count,  which  came 
ivithb  the  terms  of  the  policy.  Taking  it  that  the  terms 
of  the  policy  upon  the  marine  adventure^  were  meant  to 
be  incorporated  (as  &r  as  iMy  be)  into  the  land  aidveh- 
ture^  and  therefore  that  the  enumeration  of  marine 
perils  is  to  be  extended  to  the  corresponding  perils  by 
Isnd,  none  of  the  perils  enumerated  in  the  prhxted  form 
cover  the  present  loss.  The  peril  against  "  thieves" 
has  been  considered  as  n6t  covering  theft  of  the 
njaster  anft  mariners' (a);  and  "  barratry**  does  not  mean 
fraud  and  negligence,  but  fraud  only  of  the  master  and  ^ 
iDariners(&);  and  for  what  reason  should  these  perils  b^ 
extended  &rther  as  against  the  acts  of  servants  and 
persons  employed  by  carriers,  than  ^ey  arc  against 
those  of  master  and  mariners,  who  are  the  servants  of 
the  owner  ?    Another  objection  to  this  count  is,  that  it 

(«)  See  MaJyne  Lex  Mire.  <•  15. 

(h)  See  Fallej9  t.  §Fb€ei€r»  Ctwp*  154,  per  X.ord  Mansfeti. 

only 
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i8i3«         only  avers  that  the  goods  were  delivered  at  London  to 
-  the  carriers  to  be  earned ;    whereas  by  reference  to  the 

agahit  policy  as  It  regards  the  marine  risk,  it  appears  to  re^ 
quire  a  loading  on  board  at  the  place  whence  the  risk 
is  to  commence  (a),  and  by  the  same  rule  a  loading  at 
London^  whence  the  land  risk  is  to  commence,  is  also 
required.  The  insurance  is  on  goods  lost  or  not  lost 
by  land  carriage,  which  must  mean  after  the  land  car- 
riage has  commenced ;  and  therefore  the  count  ought 
to  have  averred  that  the  goods  were  loaded  at  Lcmdon 
in  the  waggon  or  carriage,  to  be  carried  to  Hanmck 
If  this  had  been  a  loss  by  marine  perils,  and  the  count 
had  only  averred  a  delivery  of  the  goods  to  the  owner 
of  the  ship  at  his  warehouse  at  Harwici^  it  would  have 
been  insufficient  to  entitle  the  plaintifis  to  recover. 

Lord  Ellenborouoh  C.  J.  asked  if  it  was  necessary 
to  travel  into  the  marine  pplicy  in  order  to  search  out  a 
corresponding  risk,  or  whether  an  insurance  on  goods 
by  land-carriage  without  more^  did  not  cover  damage 
ai'ising  from  miscarriage.  What  else  could  the  assured 
mean  to  insure  ?  But  supposing  it  necessary  to  have  re- 
course to  the  marine  policy,  even  then  the  word  barra- 
try was  large  enough  to  include  every  species  of  fraud  or 
malus  dolus  committed  hy  die  waggoner  or  servants, 
taking  them  to  stand  in  place  of  the  master  and  mari- 
ners :  therefore  quacunque  via  this  risk  was  indoded. 
Upon  the  other  point  his  Lordship  said,  that  ^*  by  land 
carriage,"  meant  from  the  time  the  goods  were  put  into 
tlie  charge  of  the  carrier. 

Per  Cwiam^  Judgment  for  the  Plaintiffi^ 

Riclumhon  was  on  the  other  side. 

(«)  Sec  SpUla  V.  H''o-:fm,Tt,  a  TtfrrA  416 
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1813. 

Doe,  on  the  Demise  of  Thomas  Lowes,     ruesda;, 
against  Davidson.  ^"^'  ^^^' 

"p  JECTMENT  for  premises  in  the  parish  of  Hqll^  Where  allot- 
whistle  in  the  county  of  Northumberland.     At  the  roadc*a^?^ 
trial  before  Bavleu  J.  at  the  summer  assizes  for  that  y\!^^^  ^^  ^• 

•^    *^  Xh,  m  respect  of 

county  1 8 1 2,  a  verdict  was  found  for  the  plaintiff,  subject  ^^^^^^  custom- 

tothe  opinion  of  the  Court  on  the  following  case:  which  he  was 

T*  .  1.1  Twr   T  .      ,    ^^'^^^  in  fee 

Prior  to  and  m  the  year  17499  fr.  Ixjwes  was  seised  according  to 

to  him  and  his  heirs,  according  to  the  custom  of  the  the  manor)  ^ 

manor  of  Ridley^  of  several  customary  eftates  within  mcnTblltw^^" 

that  manor,  in  respect  of  which  he  was  entitled  to  riffhts  ^^^  ^^^^  ^^  ^^^ 

^  °  manor  and  the 

of  common  upon  the  commons  and  waste  grounds  commoners, 

.after  mentioned  to  be  divided,  inclosed  and  allotted,  made  thereon, 

By  the  custom  of  the  manor  of  Ridley^  cu^itomary  estates  TOnernX^by  an 

in  that  manor  pass  either  by  surrender  and  admittance  an*dThfch^^' 

at  the  lord*s  court,  or  by  any  other  species  of  common  *?/ccment  con-  . 

•^     ,  ^  tamed  a  clause 

law  conveyance   for  passing  freehold  estates  accom-  ssvini^  to  the 

pasied  by  the  licence  of  the  lord,  but  they  are  not  andaiiroyrSa 

deviseable  by  will.     By  articles  of  agreement  bearing  fn"t .S^am^,!]" 

date  the  12th  of  Februaiy  1 749,  between  Sir  E.  Blackett  "  j^^/j'  ^^^^""^ 

the  then  lord  of  the  manor  of  Ridley,  and  several  per-  ^V^^  wiihhi 

^  ^  *^  the  ancient 

sons  therein  mentioned,   to  be   entitled  to  right  of  customary  te* 

ncment*.  and 

common  m  two  certam  commons  withm  the  m^nor  the  award  con- 
called  iZfVf/^  Moor  or  Common  and  Hotbanky  it  was  clause  savhig  to 

the  lord  all  scig- 
Bories  and  royalties  incident  to  the  manor,  and  the  act  sivcd  to  htm  the  seignorics  and 
all  rents,  services,  courts,  &c.  and  all  other  royalties,  jiirifdictions,and  preeminences  inci- 
dent to  the  manor  in  tarn  amplo  modo  as  he  mijrht  have  enjoyed  the  same  In  case  the 
>ct  had  not  been  made;  and  also  contained  a  clause  that  notli»ng  should  alter  or  annul  any 
Mttlcmenu,  Arc.  afTecting  the  lands  to  be  inclosed,  but  that  the  sereral  allotments  should 
be  held  by  the  several  persons^  to  whom  allotted  to  the  same  u^es  and  for  the  same 
estates,  and  subject  to  such  limitations,  9cq.  as  the  lands  in  respect  of  which  such  allot- 
ments were  made,  were  limited  to:  held  that  the  allotments  so  made  were  freehold  and 
^t customary  estate;  and  therefore  were  not  within  the  c  -stom  of  the  uianor,  that  ci»s* 
ttmary  estates  are  not  deviseable  by  will« 

agreed 
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1813.        agreed  that  such  commons  should  be  divided  and  set 


Doe 


out  by  certain  persons  named,  who  should  apportion 
axaitat        to  the  lord  of  the  manor,  for  his  consent  to  tlie  indo- 
sure  and  as  a  recompcnce  for  his  right  in  the  soil,  one 
full  two  and  thirtieth  part  of  Hotbank  only  (the  former 
lords  of  the  manor  having  heretofore  with  the  consent 
of  several  persons  entitled  to  a  right  of  common  upon 
Ridley  common,  inclosed  a  large  part  of  the  said  com- 
mon,' in  full  for  the  share  of  the  lord  of  the  manor  on 
Ridley  common,  as  lord  and  in  right  of  the  demesne 
lands  within  the  said  manor)  which  two  and  thirtieth 
part  was  to  be  allotted  to  Sir  E.  BUukettj  over  and 
above  the  part  and  share  of  the  said    two  comnrioDs 
thereby  agreed  to  be  set  off  to  him  in  respect  of  certain 
tenements  therein  mentioned;  and  after  such  allotments 
to  divide  the  said  two  moors  and  commons  amongst 
the  said  Sir  E.  Blackett  and  the  several  persons  parties 
thereto,  having  right  of  common  thereon,  according  to 
the  real  yearly  worth  and  value  of  their  respective  mes- 
suages, lands  and  hereditaments.     And  it  was  thereby 
further  agreed  that  after  the  division  was  finished  all 
rights  of  common  on  the  said  common  should  cease, 
tavir^  to  Sir  E.  Blackett  his  heirs  and  assigns  for  ever 
all  mineSf  minerals^  quarries^  •a>aifs^  esiraysy  and  all  and 
every  the  royalties  and  privileges  which  he  had  enjoyedj 
and  nthich  had  been  enjoyed  by  the  several  lards  of  the 
said  manorj  in  as  ample  a  manner  as  they  had  enjoyed 
such  royalties  and  privileges  'within  the  ancient  cus- 
iomary  tenemcrits  within  the  said  manor^  &c.     On  the 
30th  o£  May  1751,  an  award  was  made  by  the  commis- 
sioners appointed  under  the  said  articles  of  agreement, 
whereby  amongst  other   allotments   they   allotted  to 
W.  Ijotms  and  his  heirs,  one  hundred  and  seventy  four 

acres 
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;  and  tUrtjMbur  perche^t  tnd  also  anotber  allo(»        iSiJ. 
of  four  hmdred  and  eleven  acres  on  Midley 

and  four  hundred  and  fifty  acres  two  roods         agaiiui 
•ad  twenty^^wo  perches  on  Hotbani  common^  and      ^^^^^^^* 
dull  he  and  his  hdrs  should  build  and  for  eter  there^ 
a&cr  uphold  and  nudntain  certain  hedges  to  the  said 
•Uotmcnts.  The  award  OHitained  a  proviso,  that  nothing 
therein  contained  sh<mld  extend  to  prejudieey  lessen^  or 
drfeat  the  ri^  title,  or  interest  of  the  saidSir  E.  BIacketC» 
hit  heirs  or  assigntf  lords  or  ladies  of  the  manor  of 
Ridlqr,  in  or  to  the  seignories  and  royalties  incident 
and  belonging  to  the  said  manOr^  but  that  he  and  they 
dkndi  and  might  at  all  times  Jar  ever  hold  and  enjoy 
ike  same.    The  allotments  mentioned  in  the  award  to 
be  made  to  fF.  homes  were  made  to  him  in  respect  of 
Us  right  of  eoBunon  for  his  said  customary  estates.    By 
25  6. 2.  e.  24»  (a),  reciting  the  said  articles  and  award, 
the  «DBe  were  thereby  confirmed,  and  it  was  provided 
that  DO&iBg  in  that  act  contained,  should  extend  or  be 
coDitrocdi  deemed,  adjudged,  or  taken  to  revoke,  make 
void,  alter,  or  anntd  any  settlement,  deed,  will  or  lease 
vhsteevnr,  or  to  prgudice  any  person  or  persons  hav-^ 
iog  My  right  or  daim  of  dower,  jointnre,  rent  service^ 
debt,  duurge,  or  incumbrance  in,  out  o^  upon^  or  affect- 
lag  say  of  the  lands  or  grounds  so  agreed  and  directed 
to  bs  indosed  and  divided  as  aforesaid,  or  any  part  or 
ptred  thereof  respectively,  but  that  the  several  allot- 
nentsof  and  in  the  said  two  moors  of  commons,  made  or 
diotted  by  the  said  awwd,  should  firom  the  30th  of  Mag 
1751  be  dosmcd  to  belong  unto  and  at  all  times  there^ 
^,  be^  lemain,  and  enure  to,  and  be  held  said  enjoyed 

(«)  Piifttt  att 

Voi.  IL  N  by 


Davidsqh. 
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1813.       by  the  se^ral  persons  to  and  for  whom  the  same  wttt 
■"        so  respectively  allotted,  and  those  churning  under  them, 

agaifut        and  that  the  said  several  persons,  and  those  claiming 
under  them,   should  from  thenceforth  stand  and  be 
seised  and  possessed  thereof  respectively^,  to  such  and 
the  same  uses,  and  to  and  for  such  and  the  same  estates, 
and  subject  to  such  and  the  same  wills,  limitations,  con- 
ditions, settlements,  provisoes,  remainders,  reversions, 
leases,  debts,  charges,  and  incumbrances,  as  the  several 
messuages,  cottages,  lands,   and   grounds,  in   respect 
whereof  such  allotments  were  made  to  them  respective!)', 
were  and  stood  severally  limited  and  liable  unto.    The 
act  also  provided  that  nothing  therein  should  prejudice^ 
lessen^  or  defeat  the  right,  title^   or  interest  of  him  tht 
said  lord  of,  in,  and  to  the  seignories  and  rqyaliies  inci- 
dent and  belonging  to  the  said  manor ^  but  that  he  the 
said  lord,  and  all  and  every  person  and  persons  claim- 
ing under  him  as  lords  of  the  said  manor  for  the  time 
being,  should  and  might  at  all  times  for  ever  thereafter 
hold  and  enjoy  aU  rents,  seivices,   courts,  perquisites, 
and  pro/Its  of  courts,   mines,    goods,    and  chattels  / 
felons   and  fugitives,  felons  of  themselves  and  put  in 
exigent,   deodands,    tvaifs,   estrays,  fotfeitures,  and  all 
other  royalties,  jurisdictions,  and  pre-eminences  vchatso- 
ever,  to  the  said  manor,  incident,  appendant,  belonging, 
or  appertaining,  {othet  than  and  except  such  common 
right   as  could  or  might  be  claimed  by  the  lord  or 
lords  respectively,  as  lord  or  lords  of  the  said  manor, 
or  otherwise)  in  and  upon  the  two  commons  to  be  in* 
closed,  in  as  full  ample  and  beneficial  a  manner  to  all 
intents  and  purposes  as  he  or  they  could  or  might  have 
held  and  enjoyed  the  same  in  case  that  act  had  not 
been  made.    The  premises  for  which  this  gectment 
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brought,  are  allotments  made  under  the  said  articles        1813. 
of  agreement  and  award  confirmed  by  the  act  of  par-        ■ 
liameot,  some  of  which  allotments  were  purchased  by         against 
W.  Limes  after  the  award,  and  the  others  were  made 
and  awarded  to  him  in  respect  .of  his  estates  of  which 
he  was  seised  to  him  and  his  heirs  according  to  the 
cQstosi  of  the  manor  of  Ridley.     Ever  since  the  allot- 
ments have  been  made  under  the  agreement,  they  have 
as  &r  as  appeared  at  the  trial,  been  conveyed  as  free- 
hold without  the  licence  of  the  lord,  and  without  any 
surrender    or   admittance,    and    those  purchased  by 
JV.  Lames  were  conveyed  to  him  by  lease  and  release 
without   any    licence    or   concurrence    of   the    lord. 
W.  Lmoes  by  his  will  dated  1783,  devised  to  his  eldest 
son  and  heir  John  Lowes  and  his  heirs,  all*  his  real 
estates  without  mentioning  customary,  and  died  in  the 
same  year.  J.  Lowes  after  his  father's  death  was  admitted 
at  the  lord's  court  to  the  customary  estates  of  which 
his  ftther  died  seised  as  heir  to  his  father,  and  by  his 
will  dated  the  27th  o{  December  lyc^^,  after  devising 
certain  messuages,  &c.  for  the  payment  of  debts  and 
lories,  devised  all  and  singular  his  manors,  messuages, 
lands^  mines,  advowaons,  tithes,  andliereditaments,  and 
an  other  his  real  estate  whatsoever,  as  well  copyhold 
and  customar}'  as  freehold,  not  thereinbefore  devised, 
unto  and  to  the  use  of  his  son  fV.  C  Lowes  and  the 
heirs  of  his  body  lawfully  to  be  begotten,  and  in  de- 
fcuU  of  such  issue  to  the  only  proper  use  and  behoof 
of  the  said  J.  Davidson  (the  defendant)  his  heirs  and 
asdgns  for  ever.     In  December  1795   *^'  ^^^^  died 
seised  amongst  other  things  of  the  premises  iii  ques- 
tion, leaving  an  only  child  the  said  W.  C.  Lanocsj  then 
su  infant  under  the  age  of  six  years,  who  afiierwards 
N  2  died 
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^^'3*        dkd  without  usa«  and  without  baTing  attained  the  age 
jj^^  of  2 1 •     Tkomms  Lovoes  (the  lessor  of  the.  plaintilF)  i«  the 

egfUHst        brother  of  J»  Lcrma  and  uncle  and  heir  at  law  to 

Davidson. 

W.  a  Lmes. 

The  question  for  the  opinion  of  tba  Court  is  whether 
the  plaintiff  is  entitled  to  recover ;  if  the  Cbmt  shall  be 
of  that  opimon  the  verdict  to  stand;  otherwise  a4ioii- 
suit  to  be  entered. 

G.  MarrzoUf  for  the  pUlntifl^  after  adverting  to  thsl 
part  of  the  case  which  states  that  by  the  custom  of  the 
manor,  customary  estates  in  diat  manor  pass  by  sur- 
render, &C.  but  are  not  dcviseable  by  will,  said  tb« 
question  was  whether  the  new  allotments  passed  by  the 
will  of  J^  Lawesy  or  whether  the  above  custom  extended 
to  them.    And  he  cont^dcd  that  it  did  inasmuch  ss 
by  coupling  the  agreement,  award,  and  act  of  parliament 
together,  it  appeared  from  them  to  have  been  theinten- 
tion  of  the  parties,  that  the  new  i^otments  should  be 
subject  to  the  same  usages  as  the  customary  tenements 
were  subject  to,  which  could  cmly  be  cflfected  by  mak* 
ing  them  of  the  like  customary  tenure.     The  privats 
act  of  parliament,  i>i  well  as  the  agreement  and  award, 
is  to  be  construed  according  to  the  intention  of  tii^ 
parties  (a),  and  it  is  clear  that  the  lord  intended  to 
secure  himself  against  any  possible  diminution  of  his 
rights  over  these  allotments,  for  the  agreement  saves 
all  mines,  waifs,  estrays,  and  all  royalties  and  privilege«^ 
in  tarn  ample  modo  as  he  had  enjoyed  them  within  Ui^ 
ancient  customary  tenements ;  and  the  award  expressly 
provides,  that  nodiing  shall  lessen  liis  right  to  the 
seignories  and  royalties.    Then  the  act  of  parliament 

{•)  Per  Ld.  Xttt^n  in  Ttntin/y  v.  ^Gihwit  %  T.  JP.  70J. 
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in  the  same  spirit,  mak^  the  same  and  other  more  ez*        1 8  f  3* 
tensiye  reservations  in  fiivor  of  the  lord,  reserving  to        ' 
liim  eierj  incident  of  customary  tenure,  to  be  enjoyed        of^aina 
iu  tam amplo niodo  as  if  the  act  had  not  passed;   and 
there  is  besides  a  previous  douse  touching  the  new 
allotments^  which  provides  (inter  alia)  that  the  same 
thall  belong  to  the  several  persons  to  whom  allotted, 
lo  and  (or  such  and  the  same  estates,  &c.,  as  the  several 
mefisa^^es,  &€*  in  respect  of  which  such  allotments 
were  made^  were  limited  to.    And  how  could  they  be 
subject  to  the  same  estates  as  the  ancient  messuages, 
mleis  the  lord  bad  the  same  rights  in  respect  of  them  ? 
So  that  if  any  doubt  had  remained  on  the  previous 
docomcnts,  the  act  of  parliament  seems  to  have  re- 
moved it  and  made  all  dear.    This  view  of  the  case  is 
coDwtsDt  also  with  the  rule  of  law;   for  these  allot-* 
meius  being  made  in  right  of  the  castomaiy  tenements, 
the  law  would  incline  to  consider  tiiem  as  customary; 
for  the  role  is  that  the  accessary  most  be  of  the  same 
Datuie  as  the  thing  lo  which  it  is  appendant,  or  as  it 
is  diewbere  said  ^  a  thing  that  cometh  in  lien  of 
soother  is  to  be  as  if  it  were  the  same*'  (a).     And 
thoogk  'mB0a&llY,Jodr€U{b)  it  was  laid  down,  that 
this  mle  shall  not  be  good  to  create  a  copyhold,  because 
a  copyhold  cannot  be  created  by  operation  of  law,  yet 
it  may  be  good  as  an  ailment  to  shew  that  the  act  of 
psrliaraent  intended  to  create  it.    Itef?ell  v.  Jodrell  (c) 
and  TofwnUy  v.  Gibson  (d),  are  distinguishable  from  the 
present,  because  there  the  wastes  were  expressly  given  to 
the  tenants  in  free  socage  and  fee  simple.  As  to  the  reser- 
vations in  &vor  of  the  lord,  it  hiay  be  farther  observed 

W  FmVs  Uw^  6;.  (*)  a  T.  H  4»4-  (0  -^W.  4x5. 

(<0  I^i*  701. 
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1813.        that  the  agreement  expressly  .reservingr  all  royalties  and 
privileges  as  he  had  enjoyed  the  same  within  the  ells' 

Doe  .     .        ,    •  - 

against         tomary  tenements,    is  m  that  respect,    stronger  than 
either  the  award  or  act  of  parliament,  for  they  say 
only  royalties,  &c«  incident  and  belonging  to  the  manor, 
and  so  will  help  to  explain  them.      And   almost  all 
the  reservations  contained  in  the  act  are  inconsistent 
with   the  notion  of  the  tenants  having  the  freehold. 
Such  for  instance  is  the  reservation   of  mines;    and 
rents,   services,  courts,  &c.,   seignories   and   all  other 
royalties  and  jurisdictions  incident  to  the  manor,  could 
not,  according  to  Bradskaw  v.  Lawson  (a),  be  reserved 
by  any  deed,  by  reason  of  the  statute  of  quia  emptores  (i), 
if  the  estate  in  respect  of  which  they  were  due,  were 
conveyed  away  to  the  tenant.     Nor  in  such  case  could 
they  be  reserved  by  a  private  act  of  parliament,  which 
is  in  the  nature  of  a  deed,  and  shall  not  be  taken  to 
control  the  statute  of  quia  emptores.     Again  the  word 
<<  forfeiture"  occurs,  which  as  it  is  there  used  must  be 
understood,  either  propter  delictum,   or  propter  de- 
fectum sanguinis ;    but  the  right  of  escheat  enures  by 
way  of  reversion  (c) ;  the  land  results  back  to  the  lord 
of  the  fee  {d),  which  shews  that  it  must  still  be  hoidoi 
of  him. 

Scarleitj  contra,  was  stopped  by  the  Court. 

Lord  Ellenborough  C.  J.  I  think  there  is  no 
occasion  to  trouble  the  other  side.  This  is  an  eject- 
ment brought  by  Thomas  Iaakcs  claiming  as  customary 
heir  of  W.  C  Jjofwes^  the  only  son  and  heir  of  the  tes- 

(«i)  4  T.  R,  443.  [h)  z8  Ed, u  St.  1. 

(f)  I  BL  H.  133.    Burgeis  v.  tVheaU.  {d)  a  BL  Cm,  244- 

tutor 
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XsXoT  John  Lffooes^  to  recover  premises  whfch  the  de^        1813. 
feidant  claiins  to  hold,  as  freehold,  as  devisee  under         ' 
the  will  of  J.  Lowes.      The  question   resolves   itself     ^against 
into  this,  whether  the  premises  be  customary  estate  of 
the  like  tenure,  which  the  customary  estates  in  respect 
of  which  they  were  allotted    were  before   the  agree-f 
ment  and  award  stated,    and  before  the  passing  of 
the  act  of  parliament,  or  whether  they  are  now  freehold. 
The  case  states  that  in  1749,  by  agreement  between  the 
then  lord  of  the  manor  and  several  perk)ns  entitled  to 
r^ht  of  common  over  two  commons  within  the  manor» 
it  was  agreed  that  such  commons  should  be  divided 
and  set  out  by  persons  then  named,  who  should  appor* 
tion  to  the  lord,  for  his  consent  to  the  inclosure,  and  as 
a  recompense  for  his  right  in  the  soil,  a  certain  portion 
of  one  of  those  commons,   which  portion  was  to  be 
allotted  to  him  over  and  above  his  share  in  respect  of 
certain  tenements ;  and  it  was  agreed  that  the  rest 
should  be  divided  amongst  the  said  lord  and  the  several 
persons  having  right  of  common   according  to   the 
yearly  value  of  their  respective  tenements ;   and  it  was 
further  agreed  that  after  the  division,  all  rights  of  com- 
mon over  the  said  commons  should  cease,. saving  to  the 
lord  all  mines,  8tc.  and  all  the  royalties  and  privileges 
which  he  had  enjoyed,  and  which  had  been  before  en- 
joyed by  former  lords  within  the  customary  tenements. 
Now  if  it  was  the  intention  of  the  parties  by  this  agree- 
ment to  constitute  an  estate  of  a  customary  nature  in 
these  allotments,  it  was  a  thing  which  by  the  law  of  the 
land  they  were  not  competent  to  do.     It  was  decided  in 
fl€wfl  V.  JodreU  and  Tcnmley  v.  Gibson,  that  such  a  spe- 
cies of  tenure  could  not  be  created  at  this  time  of  day ; 
because  it  is  an  essential  quality  of  such  an  estate  that 
N  4  it 
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'^^3*       it  must  have  been  immemorially  demised  or  dendaeilib 
Dob         as  costooiary  estate;  and  as  it  must  always  hare  been 

Dav^som.  of  sncfa  quality,  it  fdlows  that  this  quality  cannot  be 
created  by  any  modem  agreemoit.  If  therefore 
this  agreement  was  framed  with  any  suc^  intent,  it 
cannot  have  an  operation  to  that  effect.  Then  let  w 
go  on  to  the  award,  and  see  what  thie  intentiosi  of  tbat 
was.  The  lord  gave  np  a  portion  of  die  entire  soili 
which  he  before  ^had^  in  lieu  and  satiafBCtion  df  wbst 
4he  commoners  gave  xsp  and  had  before,  namely,  aa 
entire  rijght  of  common ;  he  recedes  frooA  his  rig^t  ia 
respected  the  entirety  of  soil,  and  what  b  allotted  to 
both  parlies  conveys  to  both  a  right  of  soil :  it  is  sa 
entire  and  exdusive  interest  in  the  soil  in  that  poxuaa 

I  which  is  allotted  to  the  lord,  as  well  as  in  tfaoaapoctioni 

which  are  allotted  to  the  comiyioners  in  satisfaction  cf 
their  rights  of  common.    But  much  stress  has  been 
laid  on  the  words  saving  all  seignoriea  and  royalties 
to  the  lord.     But  the  lord  enjoyed  in  his  own  land  so 
seignories  or  royalties,   except  perhaps   that  of  free 
warrep  or  the  right  of  appointing  a  game-keeper.    He 
had  the  entire  dominion  over  the  soil  subject  to  the 
tenants'  right  of  common.    The  award  therefore,  carriei 
it  no  farther.    But  then  comes  the  act  of  parliament; 
and  the  question  is  upon  the  act;   for  I  assume  it  » 
incontrovertible  that  a  copyhold  cannot  be  created  at 
this  day,  except  by  act  of  parliament,  or  by  custom  to 
warrant  the  granting  the  waste  as  copyhold ;  and  then 
it  is  by  operation  of  the  custom,  which  when  the  lord 
shall  have  granted  any  portion  of  the  wastes  although 
it  has  not  been  granted  before^  makes  that  which  was 
potentially  demiseable  before  as  copyhold  absolutely  so; 
but  subject  (o  this  clear  exception  the  proposition  is 
3  incon* 


IV  ns  Tinr-Tdimn  Tjum  ov  GEOROE  III.  185 

iBCOQtronardble  that  a  oopyhiold  Gannot  bo  created  at        iliS* 


Dot 


tlu8  day*    But  still  it  ia  competent  for  the  legialatiive 
to  create  it,  and  in  order  to  see  whether  that  has  baaa        v^ittf 
doD^  let  113  look  to  this  act,  and  examine  whether 
it  has  made  this  copyhold.    The  act  providea  that 
aoduDg  therein  eontained  should  actend  to  alter  or 
amwl  any  settlement^  3cc.»  but  that  the  several  allot** 
SKDts  shall  be  deemed  to  belong  to  and  thereafter  shall 
be  eqoyed  by  the  several  persons  to  whom  the  aaaife 
are  sUotted^  and  those  claiming  under  theoa*  and  that 
insf  from  thenceforth  aball  stand  seised  thereof,  la 
sudi  and  the  same  usei^  and  to  and  for  such  and  the 
lame  estates,  &c*,  as  the   several   lands  in  raqpeot 
whereof  such  aHotments  were  made^  were  and  stood 
limited  to.      This  does  not  mean  that  because  tb^ 
onginal  estates  were  in  their  tenure  antecedently  cu^ 
tomsry  estates,  therefore  the  allotted  estates   shopld 
feBow  the  same  tenure  and  be  customary  too;   but  that 
where  there  happened  to  be  any  settlement  or  conv^ 
races  before  and  then  subsisting,  which  afi&cted  the 
lands  to  be  Inclosed,  whether  such  settlements,  fttu 
might  have  carved  out  estates  for  life  or  in  tail,  or 
whether  they  might  be  in  fee,  the  same  should  aiKct 
the  lands  allotted,  which  should  be  sulgect  to  the  same. 
That  I  take  to  be  the  meaning  of  the  provfcion,  taking 
the  whole  context  together,  that  they  should  be  subject 
to  the  old  uses;  and  that  seems  to  me  to  be  the  only 
fiiir  interpretation  of  this  clause.     Then  comes  the 
flsving  with  respect  to  the  lord's  right  <'  that  nothing 
dumld  prejudice  or  defeat  the  right  of  the  lord  to  the 
sejgaorics  and  royalties  incident  to  the  manor;   but 
that  he  and  those  claiming  under  him,  should  enjoy  the 
Kuae  in  as  foil  and  ample  a  manner,  to  all  intents  and 

purposes 
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i9'3*        purposes  as  they  might  have  enjoyed  them,  in  case  the 
act  had  not  been  made?'     In  one  respect  it  may  be 
agmust        said,  the  lord  does  not  enjoy  in  as  ample  a  manner  as 
before  the  act ;    for  before,   the  tenants  had  a  right  of 
common  over  the  whole,  which  rendered   their  several 
^      copyholds  of  so  much  more  value;    bat  the  lord  had 
also  a  right  of  soil  over  the  whole,  and   has  gained  his 
equivalent  by  means  of  the  exclusive  allotment  made  to 
him  in  respect  of  that  right.     Therefore  taking  the 
whole  of  the  act  together,  there  is  nothing  to  prejudice 
the  lord.     ^<  In  as  ample  a  manner  as  if  the  act  had 
not  been  made,"  cannot  confer  any  new  rights  but  re- 
serves only  such  rights  a^  he  had  before.     What  I  am 
now  laying  down  is  precisely  what  Lord  Kenyon  said 
in  Ti/amley  v.  Gibson^  where  examining  how  the  tenants 
in  that  case  held  their  allotments  under  the  act,  he 
-said  they  could  not  take  as  copyholders,  unless  the  act 
of  parliament  had  so  directed,  but  they  took  their  allot- 
ments as  freehold  estates  of  inheritance ;  and  he  added 
^  it  is  extremely  clear  that  no  new  tenure  can  be 
created,  unless  by  the  authority  of  parliament,  since  the 
statute  of  quia  emptores ;   nor  can  any  person  reserve 
to  himself  a  right  of  escheat"     The  same  doctrine  is 
laid  down   expressly  by  Ashhurst  J.    delivering   the 
I  opinion  of  the  Court  in  Beoell  v.  Jodrell  {a);  "  it  is  held 

clearly  that  a  copyhold  must  be  time  out  of  mind,  and 
cannot  begin  at  this  day;"  for  which  he  cites  Co.  LiU  58. 
b.  and  the  case  otKempe  v.  Cariey^  i  Leon.  55.,  where 
it  was  held  that  notwithstanding  the  lord  granted  de 
facto,  yet  as  he  did  not  grant  secundum  consuetudiiiem 
n.anerii,  the  land  was  not  customary.    For  it  had  been 

W  »  T..^  424. 

contended 


Davumox*^ 
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GQQtended  by  HiU  S^ijt.  in  the  argument  of  Sevell  v.        1813. 
JodreUy  as  it  has  been  contended  to-day,  that  if  one        "  ' 

Dos 

thing  be  given  in  lieu  of  another,  it  must  be  as  the         ^ai»tt 
thing  itself;  and  that  therefore  what  was  given  in  that 
case  to  the  tenants  in  lieu  of  their  copyhold  interests 
must  be  copyhold.     It  was  considered  in  that  case  that 
a  cc^yhold  cannot  be  created  at  this  day  by  act  of  the 
parties.     It  may  be  by  act  of  parliament.     The  ques- 
tion then  is  whether  this  act  has  made  it  such,  and  I 
cannot  find  any  words  that  can  be  considered  as  im- 
porting that  meaning.      These  premises  have  been 
granted  without  the  licehce  of  the  lord  as  freehold; 
and  must  go  to  those  who  are  entitled  to  claim  them  as 
passing  under  the  will  as  freehold. 

Le  Blanc  J.     The  land  which  is  the  subject  of  this 
qectment  was  the  freehold  land  of  the  lord  of  the 
manor,  before  the  passing  of  the  25  G.  2.  c.  24.    The 
only  question  is,  whether  any  thing'  has  hq)pened  with 
respect  to  this  land,  which  has  changed  the  nature  of 
Its  tenure.     It  belonged  to  the  lord  as  his  freehold  sub- 
ject to  certain  rights  of  common,  which  the  customacy 
tenants  had  over  it.     For  the  purpose  of  putting  an 
end  to  those  rights,  articles  of  agreement  were  made 
between  the  lord  and  the  tenants  for  dividing  such 
commons,  and  subjecting  them  to  the  award  of  persons^ 
who  should  apportion  to  the  lord  a  portion  in  lieu  of 
his  rights,  and  to  the  tenants  another  portion  in  lieu  of 
theirs.    That  agreement  and  awt^rd  were  afterwards 
confirmed  and  carried  into  effect  by  the  act  of  parlia- 
ment.   So  the  case  stands  upon  the  facts ;  and  it  is 
perfectly  clear  upon  the  law,  that  a  customary^  tenure 
cannot  be  created  at  ttiis  day  by  the  act  of  the  p^irties, 

but 
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1813*       but  there  moit  be  a  custom  to  aninant  the  granti^ 
"*"*"*       it  cannot  be  created  by  operation  of  law.    Taking  that 
^ama       as  an  incontrovertible  propontion  let  us  see  whether 
any  thing  has  changed  the  nature  of  this  tenure*    The 
principle  is  true  to  a  certain  extent,  that  accessorima 
aetpiitur  principale^  and  so  &r  perhaps  it  may  be  said 
that  those  rights  of  common  were  of  customary  tenure 
§0  long  as  they  continued  appurtenant  to  the  principal 
land#    But  after  this  agreement  was  entered  into^  and 
in  pursuance  of  it,  the  lands  were  allotted  to  the  com- 
iMNiers  in  lieu  of  their  rights  of  common,  the  lands 
allotted  could  not  fidlow  the  nature  of  the  tenure  of  the 
{NTincipfd  land,  although  allotted  in  lieu  of  ri^ts  of 
common,  which  were  ^purtenant  to  and  did  follow 
die  nature  of  the  principal.    Let  us  then  advert  to  the 
aet.of  parltanent,  for  the  difficulty  that  has  been  raised 
is  caused  by  certain  expressions  inserted  in  the  agree- 
ment, and  cc^iad  into  the  act,  which  have  been  relied 
CD  in  argument    The  agreement  contains  these  ex- 
pressions which  have  been  so  much  commented  on, 
^  saving  to  the  lord,  his  heirs,  &c.,  all  mines,  Stc,  and 
all  and  every  the  royalties  and  privileges  which  he  had 
enjoyed,  and  which  bad  been  enjoyed  by  the  lords  in  as 
ample  a  manner  as  they  had  enjoyed  the  same,  within 
the  customary  tenements  within  the  manor."    It  has 
been  argued,  that  this  saving  clause  must  have  been 
intended  to  have  the  effect  of  making  these  allotments 
to  be  of  customary  tenure;   for  otherwise  they  would 
be  freehold  with  incidents  inconsistent  with  a  freehold 
tenure.      If  the  argument  had  rested  solely  on  the 
agreement  I  should  have  been  of  opinion  that  this 
clause,  whatever  might  be  its  intention,  could  not  have 
•bad  the  effect  of  making  them  of  customary  tenure, 

because 
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because  that  would  be  doingwhat  oocdd  not  be  done  hf        1813* 
kw«    But  undoubtedly  the  act  of  parliament  nsay  hove  ■ 

that  effect^  and  let  us  see  whether  it  has  made  them-     _  ei<ana 
customary.    The  act  recites  the  agreement  and  award, 
and  eonfirms  them,  and  then  follows  a  saving  dans^ 
which  is  different  £rom  that  in  the  agreement^  and  can^ 
not  he  controlled  by  it  even  if  it  were  of  greater  feroe 
than  it  really  is.    That  clause  provldesi  that  nodiing 
ahoold  be  taken  to  alter  or  annul  any  settlements  or  in« 
cumbrances  affectingthe  lands  to  be  inclosed uiddivided, 
but  that  the  several  allotments  should  remain  to  the  seve- 
rs! permns  to  whom  allotted,  and  that  they  should  enjoy  * 
the  same  to  and  for  the  same  estates,  settlements,  andin^ 
ciuBbrances  as  the  lands  in  veqpect  of  which  such  alloc- 
meuts  were  made,  were  liable  to  before.   The  meaning  of 
all  this  isb  that  nothing  by  which  these  idlotments  are  given 
ta  the  several  persons  as  freehold,  shall  be  deemed  to  have 
the  cftct  of  altering  the  quantum  of  interest  which  those 
penoDs  may  be  entitled  to  under  any  subsisting  set- 
tlemeDts  of  the  prineipal  estates*    Then  follows  Ae 
saving  clause  with  reqpect  to  the  lord,  which  provides 
« that  nothing  shall  extend  to  defeat  the  right  of  the 
lord  to  the  seignories  and  royalties  incident  to  the 
numor,  but  that  he  shall  hove  the  same  at  all  times,  in 
sod  upon  the  two  commons  to  be  inclosed,  in  as  foil 
smple  andbeneficiid  a  manner,  and  to  all  intents  and 
pmposes  as  he  might  have  had  in  case  the  act  had  ssat 
beea  made.''    That  reserves  to  him  only  the  same 
^ta  over  the  freehold  land  now  become  the  feeehoid 
of  the  tenants,  which  he  befoceenjoyed  as  lord  over 
the  same  land  when  it  was  his  own  freehold.    So  that 
if  the  clause  in  the  agreemmt  could  be  considered  as  of 
iBore  extensive  operation,  still  the  act  of  parliament 

would 
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1813.        would  not  adopt  it  to  that  extent,  but  would  only  gire 
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to  the  lord  the  same  rights  as  he  enjoyed  over  the 
asaittst  allotments  before  they  were  allotted,  and  while  they 
were  his  own  firediold.  Therefore  if  the  words  of  the 
agreement  were  of  doubtful  construction,  yet  it  is  most 
manifest  that  the  legislature  never  intended  to  make  the 
allotments  of  a  different  tenure  from  what  they  had  been 
before.  It  seems  to  me  that  th  is  is  the  true  construction ; 
and  therefore  the  postea  must  be  delivered  to  the  plaintiff. 

Batley  J.    I  am  of  the  same  opinion.    I  see  nothing 
to  shew  an  intention  that  the  property  to  be  allotted 
should,  from  the  passing  of  the  act  of  parliament,  be  of  a 
different  nature  from  what  it  was  before.     At  the  time 
of  the  passing  of  the  act  the  property  was  the  lord's 
freehold,  subject  to  certain  rights  of  common  over  it 
It  seems  that  the  lord  had  also  in  t'espect  of  certain  te- 
nements turned  out  on  the  common ;  and  the  agree- 
ment provides  in  respect  of  one  of  the  commons  called 
Hotbank  that  the  lord  should  have  a  portion  of  it  as  a 
recompenoe  for  his  right  in  the  soil;  and  in  respect  of 
the  other  coinmon,  that  he  should  have  nothing,  inas- 
much as  former  lords  had  received  a  recompence  out 
of  that  upon  a  former  occasion ;  and  it  was  further 
agreed  that  the  residue  should  be  allotted  among  the 
commoners.  Certain  savings  in  the  agreement  have  been 
rdied  on  to  shew  that  it  was  intended  that  the  tenure 
of  these  allotments  should  be  changed.     In  the  first 
place,  it  could  not  be  changed  by  the  mere  act  of  the 
parties :  but  supposing  it  could,  the  words  of  the  agi«^ 
ment  are  not  sufficient  to  shew  any  such  intention. 
They  are  these:    <<  saving  to  the  lord,  his  heirs,  &c 
all  mines,  &c.  wai&,  estrays,  &c«  and  all  royalties  and 
16  privily 
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privilq^es  which  he  and  other  lords  had  enjoyed,  in  atf 
ample  a  manner  as  they  had  before  enjoyed  them 
within  die  ancient  tenements  within  the  manor/'     The 
rights  of  the  lord  as  lord  of  the  manor  only,  aqd  not 
his  reversionary  interest  as  lord  of  the  fee  in  the  cu»-. 
tomary  estates,  properly  fall  within  those  terms.     The 
latter  could  only  come  within  the  words  royalties  and 
privileges,  which  however  are  equally  referable  to  other 
rights.    So  the  word  <^  seignory"  in  the  award  is  con- 
sistent with  a  tenure  in  fee  simple,  and  was  so  con- 
sidered in  Taamley  v.  Gibsofu    And  the  first  clause  of 
the  act  was  not  meant  to  interfere  with  the  tenure  of 
the  lord  and  the  several  persons  to  whom  the  several 
allotments  were  made,  but  merely  to  regulate  the  inte- 
rests of  the  several  persons  as  to  the  course  or  channel 
ia  which  the  allotments  should  go. .  Former  proprietors. 
might  have  carved  out  estates  either  in  tail,  or  for  life^ 
or  years,   or  they  might  have  burthened  them  witb 
charges  or  incumbrances.     The  clause  therefore  in  the 
act  of  parliament,  which  is  a  common  one,  provides  that 
nothing  in  the  act  shall  extend  to  alter  any  conveyance 
or  incumbrance^  but  that  the  lands  allotted  shall  go 
according  to  the  limitations  in  those  conveyances,  in  the 
same  manner  as  the  original  latids  would  have  gone. 
Then  comes  the  proviso  in  fevour  of  the  lord  (here  he 
stated  it).    What  royalty  or  seignory  incident  to  the 
manor  will  at  all  be  interfered  with,  by  holding  that 
the  several  tenants  take  a  fireehold  interest  in  the  land. 
in  question  ?  In  Tcmnley  v.  Gibson  there  were  as  ample 
words  as  in  this  saving  clause,  and  yet  the  tenants  were 
consider^  as  holding  their  allotments  in  fee  'simple,, 
discharged  of  every  right  not  expressly  reserved  to  the 
lord;  and  it  was  u&derstood  to' be  oonsisteiit  with  that 

holding 
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i8<3*        kelding  that  the  lord  should  retshi  all  die  lightB  re* 
\^^         served  to  him  in  the  saying  danse.    That  saving  daose 
^«^sfi        provided  that  nothing  shoidd  extend  to  prgudice  the 
right  of  the  bdy  to  the  seignories  incident  to  or  belong- 
ing to  the  manor,  (a  strong  expression  which  has  been 
pressed  npon  us  in  this  case,)  but  that  she  should  enjoy 
^  all  rents,  forfeitures,  &&  and  all  other  royalties  and 
manerial  jurisdictions  in  as  ample  a  manner  as  if  the 
act  had  not  been  made.'*    The  savings  therdbre  in  that 
daiise  in  &vour  of  the  lady  were  as  extensfve  as  those 
in  this  clause;  nevertheless  it  was  decided  that  the  te- 
nants took  their  several  aHotmepts  in  fee  simple.    I 
have  no  hesitation  in  saying,  that  there  are  not  any 
words  to  be  found  in  this  act  which  shew  that  it  was  tlie 
intention  of  the  parties  that  these  allotments  should  be 
holden  as  customary*    There  is  one  part  of  the  aiga* 
m^t,  viz.  that  a  private  act  of  parliament  cooldnot^  if 
ever  so  elicit,  createa  spedcs  of  tenure  contrary  to  the 
statute  of  quia  onptoves,  to  which  I  do  not  assent ;  fbr  I 
apprthend  diat  the  legislative  may  dispense  eidier  in  a 
private  or  public  act  with  the  pnovisions  of  a  femer 
publip  act,  if  they  use  distinct  terras  for  that  pfifposa 

Damphbr  J,    I  am  of  the  same'  opinion*     It  appears 
quite  clear  that  nothhig  but  an  act  of  parliament  or 
custom  can  authorize  the  creation  of  a  copyhold  tenure 
«l  Ais  di^.    And  in  so  important  a  creation  it  should 
SKfpeax  by  express  terms  that  it  was  the  clear  Intention 
ef  d&e.lqpslature  to  create  it.    This  has  been  the  pre- 
vasttng  opiaioa  lo  cases  of  modem  acts  of  parilamen^ 
40  Aat  persons  who  are  femiliar  with  these  acts  know 
that  when  it  is  intended  to  create  such  a  tenure,  it  must 
lie  instfted^duit  so  mudi  diell  be  cepyhokl  and  somndi 
/  freehold- 
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fiveiiold.    And  I  have  kifown  bf  iDslanccs,  when  that        tSi3. 
has  been  oniitted  to  be  done,  of  new  acts  having  been 
obtained  for  the  simpte  pur|iise  of  making  such  a  pro-» 
▼isioQ.    It  is  most  especiaHy  necessary  in  this  case  that 
a  dear  intention  should  be  shewn,  where  it  appears 
that  for  60  years  last  past  these  allotments  have  been* 
conveyed  as  freehold.    The  question  then  is,  whether 
there  be  any  thing  in  the  agreement,  award,  or  act,  to 
shew  any  suck  intention.     The  agreement  has  no  re«* 
ference  to  any  act  to  be  afterwards  passed.     Is  it  thea 
to  be  taken  that  the  parties  to  the  agreemen't  meant  to 
create  customary  estates  ?    The  answer  to  that  is,  that- 
whatever  they  mi^t  intend  they  could  not  by  law  efiect 
it;  and  besides,  if  they  had  intended  it,  would  it  not  have, 
been  a  much  shorter  way  to  have  expressed  at  once  that* 
Jt  was  agreed  that  the  allotments  should  be  customary?- 
In  like  manner  as  to  the  award,  if  this  intention  had* 
bem  signified  to  the  commissioners,  it  is  probable  the!r> 
award  would  have  been  morp  precise  on  the  subject*^ 
The  words  seignories  and  royalties  have  slipt  into  their 
award;  but  there  is  nothing  more.     In  both  cases  it  is 
also  probable  that  there  wovdd  have  been  some  n^er^ 
fnce  to  the  act  of  parliament  to  be  passed;  by  the  au-v 
thori^  of  which  alone  such  an  intention  could  have  been 
effectually  executed.  I  do  not  collect  therefore  from  either 
that  it  was  the  intention  of  the  parties  to  create  such  a 
teaure,  which  could  alone  be  done  by  the  act  of  parlia- 
ment  But  let  us  see  what  is  contained  in  the  act.   Tha 
first  clause,  which  provides  that  the  allotments  shall  be 
subject  to  the  same  incumbrances,  &c.,  is  a  common 
claoise  in  these  acts.     And  though  it  is  possible  by  pick«» 
ing  out  some  particular  words  to  raise  an  argument  on 
them,  when  disjointed  from  the  context,  to  shew  that  the 
Vol.  IL  O  allotments 
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1.8x3*        allolments  would  not  be  vobjeot  precisely  to  tbe  iMse 
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ettalea  as  tbe  jH'iiioipal  Iand%  uiilett  the  lord  had  tlM 
v/^mK        same  rights  in  respect  of  Uifsm ;  yet  tbe  whole  most  be 
tekqpr  together  {  and  then  it  will  appear  that  that  datue 
ie  wholly  alio  intoitii»  and  meant  only  to  prbvide  that 
ihe  incumbrances  which  bad  attached  ahould  remain^ 
and  the  allotments  go  in  the  same  chanoeL     Tbe  last 
qlau^^  I  own,  appears  to  me  to  have  no  weight.    What 
eustemary  rights,  or  suit  of  eoiirt,  or  perquisites  end 
profits  of  courts^  &c.  had  the  lord  over  tiua.waste  #hich 
he  held  pleno  jure?  It  appears  to  me  to  amoimt  ta 
nothing  more  than  this,  that  as  before  the  lord  might 
have  tbe  appointment  of  a  game-keeper,  or  a  right  of 
felons'  goods,  and  such  like,  that  he  diould  continue  to 
enjoy  the  same ;  it  goes  no  &rther ;  it  does  h6l  estaUisK 
the  proposition  insisted  on  in  argument,  which  ought 
to  be  made  out  by  clear  words.    Tbe  oAflj  argument 
of  any  weight  is  this,  that  the  lord  hatt  by  agreement 
diminished  his  own  rights  by  accepting  a  statutable  re- 
lease of  the  right  of  common.     I  answer,  that  the  krd 
considered  that  in  the  compensation  which  he  received 
for  those  rights  by  the  quantum  of  land  which  was  set 
out  to  him.     For  these  reasons  I  think  there  ought  to  be 
judgment  for  tbe  defendant 

Postea  to  the  Defcndint 
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Wood  and  Another  against  Dodgson*  Tuesday, 

PO\TENANT:  the  plainlifFs  tleclare,  thatbyinden-  Where  upon  • 

ture  of  the  6th  oi  May  i8i  i,  made  between  Dod^  p<irtneisMp**b«. 

son  (the  defendant)  of  the  first  part,  and  the  plaintifis,  p*n"i';^o 

John  Wood  the  eldet,  and  John  Wood  the  youn<«ir,  of  ^^  ^"^^  ^^'^\, 

'  J         o     ^  assijrned  to  the 

the  second  and  third  part,  after  recitinij  that  m  1804  ot5»«r  all  their 

Dod^son  and  the  JVoods  had  agreed  to  become  part;iers  partnership 

in  the  business  of  warehousemen  for  10  years,  and  had  f^^insatid  the 

continued  in  such  partnership  to  the  date  of  the  inden-  ^j'to  walT^' 

ture,  Bnd  that  they  had  agreed  to  dissolve  the  same  on  ?*=^"  \'^''"  ^"* 

JO  from  the  part- 
Certain  conditions!  it  was  witnessed,  that  in  pursuance  ncrship.  and  to 

.  indemnify  the 

and  in  part  performance  of  the  said  agreement^  the  said  two  from  the 

,.,,.,,  -I    t        .      -      1  payment  of  th« 

parties  did  dissolve  the  same;  and  that  m  farther  per-  ume,  and  from 

formance,  &c,  and  in  consideration  of  tlie  sum  of  300/.  g^^f,  by"rea!ou 

a-piece  to  be  paid  to  the  Woods  by  Dodgson,  and  of  the  p^^Ilf^Ut^Jf  ^i,^ 

covenant-by  Dodgson  for  indemnifying  them  against  all  **n)e,and  afier- 

tbc  debts  and  engagements  of  the  said  partnership  to  bankrupt,  and 

•  a  commistion 

the  date  of  the  said  indenture,   they  the  Woods  did  isiued  against 

s^ign  and  set  over  to  JSodgson  all  their  shares  and  in-  which  he  ob- 

teresis  in  the  stock  in  trade,  ready  money,  debts  out-  Ifficate,  an?'" 

standing,  and  effects  belonging  to  the  partnership }  and  ho\d^*of  1  b^H 

also  all  the  dividends  on  certain  debts  therein  specified^  accepted  by  iht 

three  partners, 

together  with  all  the  books  of  accounts,  &c. ;  to  hold  and  due  beiore 

*L  -r^T  !•  A      1    r\    J  j'j  ^^^  dltoolutiwn 

the  same  to  Dodgson  as  his  own.   .  And  Dodgson  did  of  the  pattncPi 

thereby  covenant  with  the  Woods  that  he  would  pay,  twoi  and  iney 

satisfy,  and  discharge  all  and  all  manner  of  debts  then  pJ'y^he^biU:** 

due  and  owinji  from  the  partnership,  apd  would  Indem-  "dd  that  by 

o  sr  K  ^^^^  ^^  fj  ^ 

c  lai.  1.8.  thtt 

certififate  migtit  bepTeaded  in  diitliargc  of  an  actitu  brought  by  the  two  «gfiio»t  th« 
•clj«r  upoa  hift  covcuaut.                                                                          * 

O  a  nyfy 
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1 8 1 3.        nify  them  from  the  payment  of  the  same^  and  also  from 
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all  actions  and  costs  which  might  accrue  to  them  by 
t^aintt        reason  of  the  nonpayment  of  the  same,  &c.  The  plain- 
tiff then  assign  for  breiBchy  that  after  the  making  of  the 
indenture,  to  wit,  on  the  ^^h  o(  February  18^3,  one 
Jf^lic  sued  tlie  plaintifib  upoM^ill  of  exchange,  dated 
the  4th  x>fjulf/  1 8 10,  drawn  hyU^lie  before  the  time 
of  making  the  indenture,  upon  and  accepted  by  the 
partnership  for  the  sum  of  155^,  paj'able  at  six  months 
after  date,  and  which  bill  was  accq)ted  by  the  partner- 
ship for  a  partnership  debt  due  before  the  time  of 
making  the  indenture ;  and  such  proceedings  were  had 
that  afterwards,  to  wit,  on  the  13th  of  April  18 13,  the 
plaintiffs  were  obliged  to  pay  and  did  pay  to  Tf^lie 
X2iL  1 3$.  6d.  in  satisfaction  and  discharge  of  tlie  sum 
of  money  in  the  said  bill  of  exchange  mentioned,  and 
for  interest  thereon,  and  for  the  costs  and  charges  of 
the  said  suit }  by  means  of  which  the  plaintifis  were  and 
still  are  damnified,  iaz. ;  yet  the  defendant  hath  refused 
to  pay,  &c. 

The  defendant  pli^ads  (inter  alia)  that  on  the  ist  oi  Ja- 
nuary 1 8 1 2,  he  was  a  trader,  &c.,  and  afterwards,  to  wit, 
on  the  1 5  th  of  April  1 8 1 2  became  bankrupt,  and  a  com- 
mission was  issued  against  him  \  and  then  sets  forth  the 
proceedings  under  the  commission,  and  that  on  the  5th 
of  June  following  he  obtained  his  certificate ;  and  that  the 
'  indenture  mentioned  in  x\ie  declaration  was  made  before 
the  1 5th  oi April  aforesaid ;  and  although  the  plaindfis 
did  pay  xziU  18;.  6d.  to  Wylie  after  the  said  15th day  of 
April  when  the  defendant  became  bankrupt,  and  the 
commission  issued  as  aforeiaid,  yet  that  immediately 
from  and  afi^er  the  time  of  the  said  payment  the  plain- 

■    tifi 
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tifljj  were  enabled  to  prove,  and  might  have  prove(l,-the 
said  sum  of  I2i/.  185.  6d,  under  the  saidcommistiionf 
without  disturbing  any  <3iyidend  or  dividends  ah^oody 
made' 
Demurrer  and  joinder. 

Scarlet ty  in  support  of  the  demurrer,  stated  the  ques- 
tion to  be  whether  the  s(at.  49  Geo.  3.  c.  I2i.  5.  8.  has 
discharged  the  defendant  from  his  covenant  by  reasoiV 
of  the  certificate.   >  The  law,  as  it  stood  before  that 
statute,  would  not  have  discharged  Iiim,  inasmuch  as' 
the  plainti£&  did  not  pay  the  debt  until  after  the  issuing^ 
of  the  commission.    But  the  statute  enacts  that "  \thcre 
at  the  time  of  issuing  the  oommissicm  any  person  shall 
be  surety  for  or  be  liable  for  any  debt  of  the  bankrupt, 
it  shall  be  lawful  for  such  person,  if  he  shall  have  paid 
the  debt,  although  he  may  have  paid  it  after  the  com- 
missioii  shall  have  issued,  to  prove  his  demand  in  re- 
spect of  such  payment  as  a  debt  under  the  commission, 
and  every  person  obtaining  his  certificate  shall  be  dis- 
charged of  all  demands  at  the  suit  of  such  person  having 
JO  paid,  or  being  hereby  enabled  to  prove,  &c.  with  re- 
gaid  to  his  debt  in  respect  of  such  'suretyship  or  lia- 
bility, in  like  manner  as  if  such  person  had  been  a  cre^ 
4itor  before  the  bankruptcy  for  the  whole  debt,  in 
respect  of  which  he  was  surety  or  so  liable.'*    Now  in 
Older  to  bring  the  plaintiffs  within  this  cUuse  it  must  be 
shewn,  that  they  were  sureties  for,  or  liable  for  a  debt  * 
oT  the  bankrupt;  for  the  clause  is  confined  to  personn 
^ho  have  paid  the  debt  ^as  sureties,  or  as  being  liable 
for  the  bankrupt,  and  no't  as  being  liable  on  their  otrn^ 
account;  and  in  such  case  the  bankrupt  is  discharged 
by  the  certificate.     But  here  the  plaintifis  have  merdy . 
O  3  '  paid 


Vuuc^ohL 


tgi 
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1813.        pai<I  a  debt  for  wbkb  they  were  tbemselres  liable^  and 

■  not  as  sureties  for  or  as  being  liable  for  a  debt  of  the 

agahsi        bani^rupt     It  is  true  that  the  bankrupt  h'as  covenanted 
Povo$oir.     ^j^^  ^jj^jj^  ^Q  pj^y  ^yg  jgjjj.  ^J^^.  jj^^  j^jgg  ^^^  render 

the  covenantees  liable  for  any  debt  of  his  at  the  time  of 
issuing  the  commission?     When  he  made  default  and 
they  were  obliged  to  pay,  then  indeed  they  beoame  en- 
titled  to  sue  him  on  the  covenant :  but  there  was  not 
i^ny  debt  of  the  bankrupt  for  which  they  could  be 
liable  until  the  time  when  they  actually  paid  tho  debt 
which  he  had  covenanted  to  pay.    9ut  that  time  was 
long  after  the  issuing  the  commission.     Suppose  there 
had  not  been  any  covenant  between  them,  but  merely  a 
dissolution  of  the  partnersihip,  and  thea  the  plaintiffi 
had  been  called  on  to  pay  a  partnership  debt  after  the 
bankruptcy  of  the  defendant  and  after  the  issuing  of  the 
commission;  in  that  case  they  would  have  been  entitled 
to  an  action  for  contribution  against  him;    and  it 
^ould  not  have  been  barred  by  the  certificate.    Tlie 
only  difference  then  which  the  covenant  makes  is  to  give 
them  a  remedy  by  action  of  covenant  instead  of  assump- 
sit.   And  if  they  were  not  liable  for  the  debt  of  the 
bankrupt  at  the  issuing  of  the  commission,  neither  were 
tl^y  sureties.    The  teim  surety  means  a  person  who 
pledges  himself  to  the  original  creditor  for  the  debt  of 
another :  but  not  a  person  who  being  originally  liable 
himself  has  taken  a  covenant  from  another  to  pnj  his 
own  debt,  and  only  remains  liable  as  between  him  and 
the  covenantor  in  case  the  latter  makes  default.    The 
case  therefore  does  not  fall  within  the  words  of  the  act; 
and  this  being  an  alteration  of  the  law  much  to  tlie 
prejudice  of  the  plaintiffs'  rights,  ought  not  to  be  car- 
ried beyond  the  express  words. 

Abbottt 
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MoU^  contra,  was  stopped  by  the  Court,  after bav-        xSij. 

Wood 


tng  referred  to  Ex  parte  Lht/d  {a)r  and  Ex  parte 


Lord  Ellekbokough  C.  J.    This  is  quite  a  new 

case,  and  depends  entirely  upon  ibfi  words  of  the 

statute^  but  I  cannot  help  thinking  it  falls  within  them. 

Before  the  statute,  this   debt  could  not  have  been 

ptx>Ted  under  the  commission.   The  statute  does  indeed 

seem  to  impose  a  hardship  pn  the  plaintiffs,  but  at  the 

same  time  they  will  not  be  in  a  much  worse  situatioi^ 

than  if  they  were  to  pursue  a  fruitless  suit.    The  words 

of  the  statute  are  "  where  any  person  shall  be  surety 

for  or  liable  for  any  debt  of  the  bankrupt''    Here  the 

plaintiffs  have  assigned  all  their  interest  in  the  partner^ 

ship  effects  in  consideration  of  a  covenant  of  indemnity 

ou  the  part  of  the  bankri^pt,  which  left  tliem  still  liable 

as  before  to  the  original  craditors  of  the  partnership  | 

they  were  liable  at  law  as  co-debtors  with  the  bankrupt 

for  bis  and  their  own  debt,  but  in  equity  he  was  solely 

liable,  and  they  were  sureties;   for  by  the  covenant  he 

became^  as  between  the  parties  to  the  covenant,  the 

principal  debtor,  the  debt  was  his  debt,  although  as  t^ 

other  parties  the  plaintiff^  still  repiain  liable,  ^n4 

therefore  when  they  paid  this  debt,  they  paid  it  in  hif 

discharge.    I  cannot  therefore  say  that  this  cose  does 

^ot  faU  within  t^e  act  of  porhament,  which  doea  mt 

perely  conterapl#te  legal,  but  equitable  liability* 

Le  Blakc  J.    The  words  <f  liable  for  any  debtrof  the 
bankrupt"  are  large  enough  to  comprehend  this  case; 

{a)  17  ra.  US^  (*)  IM  331. 

Q  4  An4 
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.13 1  J.    '     and  we  are  to  see  that  the  case  (alls  ^atliin  the  remedy 
',  which  the  act  proposed  to  hold  out  in  favour  of  bank* 

c^^^iast        rupts.     Before  the  act  tlie  original  debt   would  have 
been  barred  by  the  certificate,  and  the  remedy  pro- 
posed, seems  to  have  been,  that  when    auy  person  at 
the  issuing  of  the  commission  should  be   surety  for  or 
Jiable  for  the  original  debt  of  the  bankrupt,  the  bank- 
rupt should'  be  relieved  in  the  same  manner  from  all 
claims  of  such  person  arising  out  of  the  original  debt, 
although  the  cause  of  action  arose  after   the  ^bank- 
ruptcy.    Where  the  words  therefore  are  large  enough, 
and  it  appears  that  the  remedy  was  hitendcd^  I  rather 
think  we  ought  to  give  efiect  to  it. 

'    Bayley  J.     The  intention  of  the  legislature,  at  the 
same  time  that  they  relieved  the  bankru]7t  was  to  con- 
fer a  benefit  also  on  the  surety,  or  person  who  »wai 
liable  for  the  debt  of  the  bankrupt     The  prindpal 
creditor  might  have  proved  under  tlie  commission,  or 
'might  have  resorted  to  the  surety  without  provfng 
^nder  the  commission ;  therefore,  before  the  act  he 
teight  have  compelled  the  surety  to  pay  the  whole 
amount,  without  the  surety's  having  any  benefit  under 
the  commission.     This  clause  therefore  was  intended 
to  remove  that  inconvenience,  and  to  give  to  the  sure^ 
the  power  of  obtaining  a  dividend  in  respect  of  his 
^ebt     In  tliis  case^  if  the  plaintifis  have  let  slip  their 
time  by  not  making  so  early  a  claim  as  they  migbtf 
that  was  their  own  fault ;   because  they  ought  to  have 
known  that  this  was  an  outstanding  debt,  for  which 
the  bankrupt's  estate  was  liable. 

'     Dampier 


Douo»OM. 
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D.VMPIER  J.     It  seeiDs  to   me  that  this  cose  Talk         18x3. 
TV  ithin  the  words  of  the  act*    As  before  the  act  the       — — 

Wood 

surety  was  thrown  on  the  future  estate  of  the  bankrupt,  tgtumt 
the  act  by  allowing  him  to  prove  on  the  bankrupt's 
estate,  may  be  a  benefit  both  to  the  bankrupt  ^pd 
the  sore^;  on  the  other  hand,  it  may  happen  that  the 
surety  is  not  compelled  to  pay  the  money  until  the 
whole  estate  is  gone.  It  is  to  be  presumed  that  the 
legislature  balanced  these  inconveniences,  and  deter- 
mined upon  the  whole  to  give  a  benefit  to  the  bank- 
rapt,  by  putting  the  surety  upon  (he  bankrupt's  estate. 
1  think  we  cannot  get  out  of  the  act. 

Judgment  for  the  Defendant. 


The  KiNG  against  Charles  Dunne.  iveintftay, 

Nov,  a4tli. 

T*HE  defendant  having  been  found  guilty  upon  an   Dctend4nt  in 
indictment  for  an  assault,  upon  his  coming  up  for   auIchmeSt*^ 
judgment,  it  was  agreed  between  the  parties,  (with  the  ^°'  non-pay- 
leave  of  the  G>urt)  to  go  before  the   Master.     The  *wirdcd  by  the 
Miister,    after  hearing  the  parties,    by  his  allocatur  prosecutor  of 
awarded  to  the  prosecutor  13/.  155.  for  his  damages,   for!!lf!SaI5i'oC 
and  6qI.  175.  7^.  for  his  costs,  for  nonpayment  of  which  ^„^*js*<»«Ttrttd 
the  defendant  was  attached.  *'  "?^  entitled 

to  nis  discnar||;e 
under  48  G.  3. 
^  ,  -I         %  .  f.iaj  after 

Barty  moved  under  these  circumstances  upon  stat.  having  been  in 

48  G.3..r.  123^  for  a  rule  nisi  to  discharge  the  de-  Sarmon^hi!''"" 

fendant   out    of   custody  of    the   Marshal,    on    the  *i'^7,f^,^^^ 

around  that  he  had  been  upwards  of  1 2  months  in  cus-  ^^'  damages  do 

**  ^  not  exceed  %oL 

tody,  in  execution  for  damages  not  exceeding  20U     He  exclusive  of 

'  o  ^  cysts. 

Mibmitted,  that  as  the  Master  had  distinguished  in  his 

allocatur 


tn 
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TW  Kino 

against 

DUKME. 


allocatur  between  damages  and  costs  by  awarding 
separate  sums  for  each,  the  allocatur  was  the  same  as 
the  finding  of  a  juiy,  and  that  no  substantial  difference 
existed  between  the  award  of  the  Master  and  the 
finding  of  a  jury ;  and  therefore  the  damages  being 
under  20L  the  defendant  was  entitled  to  the  benefit  of 
the  act. 

Lord  Ellenborough  C.  J.  after  reierripj^  to  tbe 
statute,  said  that  this  case  came  neither  withiq  the 
letter  nor  the  contemplation  of  the  act ;  that  its  object 
was  solely  directed  to  civil  judgments  and  not  to  thosf 
of  a  criminal  nature,  such  as  was  this  case  ab  initio. 

Batlet  J.  observed  that  the  case  resembled  a  sub* 
mission  to  arbitration ;  and  '       ' 

Damtier  J.  referred  to  Be^  v.  Htibard{a}^  as  in 
point 

Per  Curiam^  Rule  refused. 

(tf)  so  £tfi/»  4oS, 


Nov.  241!)  • 

The  Court  wUl 
pot  compel  the 
pnArshal  to  af* 
^ie  of  record 
m  writ  or  habeas 
corpus  ciiin 
caos^,  by  virtoe 
of  whiph  a 
person  is  com- 
mitted to  hii 
custody  in  cic- 
cutioiu 


Cooper  against  ^ones, 

A  R|ile  nisi  was  obtain^  calling  on  the  defendant  {tkfi 
marshal)  to  affile  of  record  a  writ  of  habeas  coTpos 
cum  causfiy  by  virtue  of  which  Charles  Cooper  (tbe  de» 
fendant  in  an  action  of  Wood  r.  Cooper)  was  brought 
before  a  Judge  of  this  coiirt,  and  thereupon  commicced 
by  him  to  the  custody  of  the  marshal  in  execution  4 
the  plaintiiT's  suit  in  an  action  commenced  and  prosef 
cuted  by  him  against  the  said  C,  Coopet'  in  tbe  Coodiim^ 

pess. 
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Picas,    The  affidavit  in  support  of  the  rule^  stated  that         i8i3f 
^  demand  of  the  writ  had  been  served  pn  the  marshal,  • 

Cooper 

^nd  the  expenpe$  tendered,  to  whicli  the  marshal  said,         rt^ainst 

thi^t  he  would  send  an  account  of  tlie  expences;  and  it 

also  stated  that  notice  of  this  motioa  hml  been  served 

on  the  marshal,  and  that  since  tliat  the  file  of  writs  of 

habeas  corpus  cum  causa  had  been  searched  at  th^ 

office  of  the  secretary  of  this  court,  bq(  that  the  writ  iq 

qoestion  was  not  affiie4  of  record* 
I 

The  Attmuy^General  shewed  cause,  and  objccte^Jt 
first,  that  it  was  not  sworn  that  there  ever  ^as  such  ^ 
writ ;  and  secondly,  that  if  it  had  been,  it  was  not  the 
'  practice  to  affile  such  writ  of  record:  there  was  not  any  ^ 

place  appointed  for  filing  it  of  record. 

BamewaU^  in  support  of  the  rule,  stated  itci  object  to 
be  to  enable  the  plaintifT  to  prove  an  allegation  in  a  do- 
clanition  against  the  marshal,  for  an  escape  out  of 
execution;  and  he  relied  on  tliewprds  of  Icord  Alvanle;^ 
in  Turner  v,  EyleSf  {a)  "  that  the  plaintiff  is  to  enter  it 
of  record,  if  he  wants  to  avail  himself  of  the  commit* 
meat;  and  on  his  application,  tbe<]!oort  of  King's 
Bench  would  compel  the.marshal  to  ^issist  him  in  makr 
ing  this  entry."  And  as  to  the  case  of  Wtgley  r, 
i^nes{b)f  w^re  it  was  held  not  to  be  necessary  to  enter 
H  of  record,  he  said  that  that  was  a  commitment  on 
ipesne  process,  and  therefore  different  from  Turner  v. 
-Eyi^  and  the  present  case,  which  were  commitn^cnts 
inaecution,  and  in  Wigley  v.  Joiies^  Lord  Ellenborough 
said  in  such  coses  it  might  possibly  be  otherwise, 

(a)  3  Jhfs.  &  PulL  46X.  (ft)  5  £tfi/,  44Q>, 

Lord 
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1813.         •    Lord  Ellenborough  C.  J.    This    subject  under- 
went great  consideration  in    Wiglcy  v*  Jbfies.      Tlie 
Court  then  said,   that  since  the  argument  upon  the 
motion  for  a  new  trial  tlicy  had  caused  the  most  dili- 
gent inquiry  to  be  made  as  to  the  existence  of  any 
recoi-ds  of  this  kind,  and  they  did  not  find  that  any 
Buch  writs  of  habeas  corpus,  with  oommittiturs  thereon, 
had  ever  been  returned  to^  or  filed,  or  kept  by  the 
Court  or  any  of  its  ofiicers,  at  Westminster^  or  else- 
where, except  in  the  office  of  the  derk  of  the  papers  in 
^e  King's  Bench   prison;     but  that   the   writ   had 
always  remained  as  any  other  warrant  naturallj  would, 
in  the  hands  of  the  officer  to  whom  it  was  immediately 
directed,  and  whose  voucher  or  authority  for  the  act 
of  detaining  the  party  it  properly  was.     I  believe  we 
conferred  with  the  other  Judges  at  the  time  upon  the 
subject,  and  it  was  thought  that  what  fell  from  Lord 
JlvanUy  was  under  a  mistake.    After  the  Court  have 
OB  much  deliberation,  decided  the  point,  they  ought 
not  to  have  it  reagitated;  and  therefore  the  rule  must 
be  discharged  with  costs. 

Le  Blakc  J.  It  is  not  even  stated  in  the  affidavit 
that  any  such  habeas  corpus  as  is  prayed  to  be  filed, 
exists. 

Per  Curiam f  Rule  discharged  with  coits^ 
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Warwick  (an  Infant)  by  J.  Monteith,  his     i^^tt^dny, 
next  Friend,  against  Bruce. 

ASSUMPSIT;  the  plaintiff  declares  that    on  the  Aninftntmiy  , 

JLx,  sue  on  a  con* 

1 2th  of  October  1812,  &c.,  at  tlie  request  of  the  trace  in  pare 

defeiuiant,  he  agreed  to  buy  of  the  defendant,  and  the'  him,  and  which 

defendant  agreed  to  sell  to  hhn  aU  the  potatoes  then  fiVrihiwfoT 

growii^  on  three  acres  and  a  half  of  land  of  the  de-  jJ'Ji^^^jjf^j^Ij, 

fendant,  at  the  rate  or  price  of  2c2.  per  acre,  and  so  in  of  Oetcber 

,  aj^rced  Co  tell  to 

proportion  for  the  half  acre,  amounting  to  the  sum  of  piaiotur(an  in- 
87/.  los.  to  be  dug  up  and  carried  away  by  the  pUuntifl^   ^mot%  then 
and  to  be  paid  for  by  him  as  hereinafter  mentioned ;  5^^^*^^^^^ 
and  in  consideration  thereof,  and  also  in  consideration  ^  much  per 

acre,  to  be  dug; 
that  the  plaintiff  at  the  request  of  the  defendant,  then  up  and  carried 

snd  there  paid  to  the  defendant  the  sum  of  40/.  in  part  tiff,  and  plaia- 

payment  of  the  said  price^  and  then  and  there  promised  to  defendau't 

the  defendant  to  dig  up  and  carry  away  the  potatoes^  a™Mpent,and 

and  to  pay  the  defimdant  the  residue  of  the  price  <logai«rtand^ 

»^  ^  r  carried  away  m 

agreed  on,  on  the  first  half  of  the  potatoes  being  taken  part  of  those 
and  cleared  from  the  land,  the  defendant  then  and  prevented  by 
there  undertook  and  prbmised  the  plaintiff,  to  suffer  from  digging 
and  permit  him  to  dig  up,  and  carry  away  the  potatoes.  |l|if,y  Vh"!  r«i'. 
And  then  the  plaintiff  avers,  that  he  did  afterwards  dig  ^^wa"  miitd 
up  a  part  of  the  potatoes,  and  carry  away  a  part  of  to  recover  for 
those  which  were  so  dug,  and  was  ready  and  willing,   the  agreement; 
and  offered  to  dig  up   and  carry  away  the  residue   ag?ecmeVt"(be. 
and  to  pay  the   defendant  the  residue  of  the  price   ^fs*'*'oJ*Xkhiii 
aereed  on :  but  the  defendant  did  not  nor  would  suffer  the  4th  section 

°  •  of  the  ftatute 

him  to  dig  up  or  carry  away  any  more ;  on  tlie  contrary,  of  frauds, 
the  defendant  afterwards  took  and  carried  away  a  great 
part  of  the  potatoes  so  dug  as  aforesaid;  and  converted 

and 
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and  disposed  thereof,  and  of  the  residue  which  wcr^ 
not  dug  up  by  the  pUintiff,  to  his  own  use.      Whereby 
the  plaintiff  was  put  to  great  trouble  and  expcnce  in 
the  digging  up  a  part  of  the  potatoes  and  also  loat  all 
the  profits  wliich   might  and  would  otherwise  have 
accrued  to  him  from  the  performance  of  the  said  pro- 
mise  pf  the  defendant^  &c.    There  were   three  other 
special  counts  upon  this  agreement,  and  the  eotnmon 
money  counts.      Plea,  general  issue,   and   notice  of 
set-ofi.    A^  ^^  ^^^^  before  Lord  ElienborongA  C.  J., 
at  the  Middlesex  sittings  after  last  term,  it  was  objected, 
first,  that  tills  contract  (being  by  parol)  was  within  the 
fourth  section  of  tlie  statute  of  frauds  \  and  secondly, 
that  the  plaintiff  being  ai4  infant  could  not  sue  upon  it» 
His  Lordnhip  overruled  the  first  objection,  but  upon 
tlie  last  he  directed  a  nonsuit,  giving  the  plaintiff  leave 
'  to  move  to  set  it  aside. 

Tie  Attomey^General  accordingly  obtained  a  rule 
nisi  for  that  purpose,  and  mentioned  the  case  of  Teed  v. 
Elworthy  {a). 

Upon  the  rule  coming  on,  hord  Elleniorough  C.  J.| 
after  referring  to  his  report,  snici,  tiiat  at  the  trial  he  had 
not  sufficiently  adverted  to  the  distinction  between  a 
void  contract  and  one  which  M'as  voidable  only  by  the 
infant,  and  tliat  his  present  impression  was  tliat  this  wta 
of  the  latter  kind :  and  he  mentioned  a  case  o{Holt  v.' 
•  Ward  (i),.  which  was  an  action  by  an  infant  for  a  breach 
of  promise  of  marriage ;  and  after  several  arguments  it 
was  held  that  it  would  lie;  and  although  the  ailment 
turned  much  on  the  peculiar  nature  of  that  contracti 


(d)  14  East,  210.  (i)  t  Sir.  937. 

•     6.  yet 
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)ret  die  Court  seemed  to  haTe  deckled  it  on  the  general        1813. 
TfaflOB  of  the  law  with  regard  to  infanta'  contracts. 


SjxmUe  and  ZX  F.  Jones^  who  shewed  causey  said, 
thmt  ^dl  V.  Ward^  according  to  the  pleadings,  went  no 
farther  than  to  shew  that  an  infant  after  he  comes  of  age 
nay  sue  on  a  contract  made  with  him  while  an  in&nty 
Mnd  which  is  for  his  benefit,  tfnd  that  a  promise  of  mar* 
riage  is  a  contract  fol*  his  benefit ;  but  they  endeavoured 
to  distinguish  the  present  ms  being  a  mercantile  con* 
tract;  and  therefore  in  WhywaU  v.  Champioii  (a)  it  was 
ruled  that  the  ktw  would  not  sufier  an  infant  to  trad^^ 
which  might  be  his  undoing;  and  for  the  same  rcasoa 
also  a  commission  of  bankruptcy  shall  not  be  taken  out 
against  him ;    Exp.  Sj/cbboikam  (i),    Exp.  Moule  {0)4 
And  in  Com.  Dig.  Enfant^  C.  2.  it  is  laid  down,  that  re- 
gularly a  contract  by  an  infant,  if  it  be  not  for  neces- 
saries, shall  be  void.     It  is  a  rule  indeed  that  infancy  it 
a  personal  privilege  of  the  infant,  and  not  to  be  set  up 
by  others  who  have  contracted  with  him  in  avoidance 
of  their  contract;  but  that  is  only  where  the  contract  ia 
upon  a  consideration  executed,  or  where,  as  Lord  Mati^ 
(eU  observed  in  Zoueh  v.  Parsons  (i),  the  transaction 
shews  a  semblance  of  benefit  to  the  infai^t  sufficient  to 
make  it  voidable  only;  but  where  that  is  lefl  in  doubt^ 
Ae  Court  will  interpose  in  order  to  protect  him.    Now 
here  the  contract  is  not  upon  a  consideration  fully  exe- 
tuted,  nor  does  it  bear  upon  the  face  of  it  any  such 
leadblance  of  benefit  to  the  infant,  bat  on  the  contrary 
is  open  to  all  the  objections  of  being  a  trading  contract^ 
lu  Sechrogkam  v.  StuarUon  (e),  where  to  trespass  and 

(«)  Str,  1083.  I  (*)  X  Atk.  146.  (f)  14  yrs.  60J. 

WaAtrr.xgot         {e)  2  Sac,  Air.    Infancy.    1. 3. 

assault 


WahwicA, 

against 
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f  813.        assault  the  defendant  pleaded  a  licenee  from  the  pkun- 
'  tif^  an  infant,  for  a  sum  of  monej,  the  Court  iqpon  de- 

fi^oinu^      murrer  held  the  contract  to  be  absolutdy  void.     Upon 
Bkuce.         ^^^  ^^^p  objection  they  inusted  that  this  waij  a  con- 
tract or  sale  of  an  interest  in  or  concerning  land,  and 
distinguished  it  from  Parker  v«  Stanyland  (a),  because 
there  the  crop  at  the  time  of  sale,  though  it  was  then 
in  the  ground,  had  reached  its  full  growth,  and  was  to 
be  taken  up  immediately,  and  so  the  land  was  considered 
as  nothing  more  than  a  warehouse ;  but  here  the  con-' 
tract  was  at  a  season  when  the  potatoes  had  yet  to  grow ; 
and  upon  this  distinction  it  was  resolved  in  Emmerson 
V.  Hedis  {b)  that  a  sale  of  growing  turnips  was  "  a  sale 
of  an  interest  in  laud ;"  and  the  same  was  held  in  Crosby 
V.  Wadsoitnrth  (c), 

Tlie  Aitomey-Generaly  contril,  was  stopped  by  the 
\  Court. 

Lord  Ellenborouoh  C.  J.  As  to  the  last  oligec- 
tion,  if  tills  had  been  a  contract  conferring  an  exdusive 
right  to  the  land  for  a  time  for  the  purpose  of  making 
a  profit  of  the  growing  surface,  it  would  be  a  contract 
for  the  sale  of  an  interest  in  or  concerning  lands,  and 
would  then  fall  unquestionably  within  the  range  of 
Croiby  v.  Wadsworth.  But  here  is  a  contract  for  the 
sale  of  potatoes  at  so  much  per  acre;  the  potatoes  are 
the  subject-matter  of  sale^  and  whether  at  the  time  of 
sale  they  were  covered  with  earth  in  the  field,  or  in  a 
box,  still  it  was  a  sale  of  a  ma*e  chattel.  It  falls  there*^ 
fore  widiin  the  case  of  Parker- v.  Stafytand^  and  thsl 

{fi)  1 1  EaiU  36a.  (}}  t  Taun.  38*  {t)  tSasI^  603. 

7  disposes 
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ofthe  point  on  the  statute  of  frauds.    As  to  the        1813. 
oAer  potnl^  it  occurred  to  me  at  the  trial  on  the  first       " 
▼iev  ofthe  case^  diat  as  an  infimt  could  not  trade,  and         s^aiiut 


as  this  WM  an  executory  contract,  he  could  not  main- 
tain an  action  for  the  breach  of  it;  but  if  I  had  adverted 
to  tike  circumstance  of  its  being  in  part  executed  by  the 
in&nt,  for  he  had  paid  40/.,  and  therefore  it  was  most 
iBunediately  for  his  benefit  that  he  should  be  enabled  to 
sue  ppon  it,  otherwise  he  might  lose  the  benefit  of  such 
payment,  I  should  probably  have  held  otherwise.     And 
I  certainly  was  under  a  mistake  in  not  adverting  to  the 
distinction  between  the  cases  of  an  infant  plaintiff  or  de- 
fendant.   If  the  defendant  had  been  the  in&nt,  whdt  I 
ruled  would  then  have  been  correct^   but  hei^  the 
plaintiff  is  the  in&pt,  and  sues  upon  a  contract  partly 
taeented  by  him,  which  it  is  clear  that  he  inay  do.    It 
is  ootainly  for  the  benefit  of  infimts  where  they  have 
given  the  &ir  vahie  for  any  artide  of  produce^  that  they 
ihouU  have  the  thing  contracted  for.    And  it  is  not 
aecesiary  that  they  should  wait  until  they  come  of  age 
ia  order  to  bring  die  action.    A  hundred  actioni  have 
hem  brought  by  injGmts  for  breaches  of  ptOniise  of  mar- 
riage^ aod  I  am  not  aware  that  this  objectioh  has  ever 
been  taken  since  the  case  in  Strafe. 

DampibbJ.  The  quesdon  in  these  eases  does  not  so 
nneh  depend  upon  wheth<er  the  consideration  is  exe- 
cuted, as  in  what  maimer  the;  interests  ofthe  infimt  will 
besffected  by  the  contract.  In  Knight  v.  SUme{a)  the 
Codrt  were  of* opmicm'  thAt  an  infimt  might  subnut'  to 
•  ftfereaoai  bMausis  it  might  be  to  hia  benefit;  md  in 

▼0L.IL  P  BoU 
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Waawick 
againtt 
Bkucx. 


HoUv.  Ward  (a)  it  is  laiddoMm,  that  where  the  08II- 
tract  may  be  for  die  benefit  of  the  infiuit,  or  to  his 
prqudioe,  the  law  so  far  protects  him,  as  to  give  hfan 
an  opportunity  of  ^considering  it  wh^i  he  comes  of  age; 
and  it  is  good  or  voMlid>le  at  his  dection.*  But  Aoagli 
the  infant  has  this  privilege^  yet  the  putty  with  whom 
he  contracts  has  not:  he  is  bound  in  aU  erents. 


Rule  absolute. 


Of)  Str.  939- 


Nov.  sjth. 


DrcKEKSOK,   Executrix  of  ^\fsr^    agdinst 
Heseltike. 


Where  bail  in 
error  was  pot  in 
in  TicationiUid 
excepted  to, 
aiidthepUintlfr 
in  error  gave 
notice  that  ther 
would  juttify 
on  the  6rst  day 
•f  nest  term, 
and  before  that 
day  oon  protsed 
hit  own  writ  of 
«rroff,  and  the 
bail  did  not 
justify:  Held 
that  the  bail 
were  not  enti- 
tled to  »tay  pro- 
ceeding! in  an 
sction  against 
them  upon  the 
reoognisance» 
nor  to  have  an 
doneretnr  en- 
tered on  the 
kail-pifecc. 


^HE  plaintiff  recovered  a  Tordict  m  this  adioH 
which  wBsdebt  on  bond,  and  the  defendlmt  hraaght 
a  writ  of  error)  which  was  aHowed  on-  ihe  !$&,  efiXrif^ 
and  on  the  28th  put  ill  bail  in  error,  who  were  ec* 
oepted  to  on  the  13th  of  Augusts  and  on  the  lytfa  the 
defendant  gave  notice  that  they  woidd  justify  tm  the 
first  day  of  Mkbaelmas  term,  but  iSiey  did  Jiot  do  so, 
the  d^endant  having  on  the  30th  of  OMolerfion 
prossed  his  own  writ  of  error.  He  plaintiff  eom* 
iQenced  an  action  of  debt  against  the  bail  upcm  the 
recopiizance;  whereupon  Espina$$e  obtained  a  role 
nisi  for  staying  the  proceedings  fcr  ixr^gulariQ*  aimI 
entering  an  esoneretur  on  the  bail-pieocu 

Imks  shewed  cause,  and  coatendad,.  that:  tbar?  yni 
BOt  any  irregularity ;  that  it  was  not  competent  to  the 
plaintiff  in  error  to  vacate  the  recognizance  by  non- 
prossing his  own  writ  of  error^  but  that  the  recogninnae 

hid 


IK  Tiu:  Fimr-x<9U]iTH  YsAR  of  GEORGE  IIL  211 

liad  therel)]r  bacgme  forfeited.    He  admitted,  that  in         1813. 
cases  where  bail  has  been  excepted  to  and  other  bail        

Dickenson 

added,  and  thie  or^nal  bail  have  by  a  slip  omitted  to         '^iif^'f 

get  theirjoamefl  stxuok  out  of  the  bail-piece,  the  Court 

ha»  relieved  on  the  ground  of  inadvertence^  as  in  Tubb  ^ 

V.  Tu6b{a);  hut  there  was  not  any  such  ground  of 

itlief  in  this  case.     The  plaintiff  in  eiTor  has  had  the 

full  efiect  of  getting  over  the  vacation ;   neither  he  nor 

his  bail  therefore  are  endtled  to  any  indulgence. 

Espinassej  in  support  of  the  nde^  relied  on  Goidd  v. 
Hobnsirom  {b) ;  and  he  said  that  the  defendant  in  error 
was  benefited  by  the  non  pross,  and  had  not  been  de- 
layed,  or  at  all  events,  not  so  long  as  in  the  case  cited ; 
and  yet  the  Court  relieved  the  bail,  on  the  ground  that 
the  defendant  in  error  by  excepting  to  the  bail,  considers 
them  as  no  bail;  and  he  insisted  here  that  it  could  not 
be  permitted  to  hun  to  consider  them  as  no  bad  for  one 
purpose,  axid  as  bail  for  another. 

Lord  EzxENBOBOUGH  C.  J.  This  appears  to  be  a 
trick  to  get  all  the  effect  of  a  writ  of  error,  without 
putting  in  bail.  The  pendency  of  a  writ  of  error  was 
a  delay  of  the  defendant  in  error,  in  respect  of  his 
execution. 

.  Batubt  J.  From  the  28th  ofjiibf  untfl  the  30th  of 
October^  the  defendant  in  error  might  have  sued  out 
execution,  if  there  had  not  been  a  writ  of  error. 

PerCvriam^  Kule  discharged. 

(a)  Sfly.R.S%.  W  7^''.5«0- 
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ivtr'a^^h  Morris  against  Sir  Francis  Burdett, 

A  person  who       A  CTION  by  the  bailiff  of  Westminster^  to  recover 

ts  nominated     «  XlL  "^ 

and  elected  to  from  the  defendant  as  one  of  the  candidates  at  the 

setTe  in  parlia« 

ment  for  the  last  election  of  members,  to  serve  for  that  city  in  parlisr 

miL/^  withcut  ment,  a  moiety  of  the  expences  of  the  hustings.    At 

^Tov  Tany'  *«  ^"^  before  Lord  Ellenbarough  C.  J.  at  the  Middle- 

way  interfering  ^^^  sittinffs   after  last  term,   it  was   proved   that  the 

himself,  or  by  ®  >  ^ 

his  aKents.with  plaintiff  some  days  prior  to  the  last  election  made  the 

the  election,  «»r  •  i_       1  •  ^  1         .  «_       • 

holding  himself  usual  preparation,  by  the  erection  of  hustings,  &C.,  m 
rbingVny  one  expectation  of  a  poll  taking  place ;  that  on  the  day  of 
else  to  hold  him  nomination   Lord  Cockratte  and  the  defendant  were 

uut  as  a  canal-  ^ 

date,  but  after-    nominated,  an^il  afterwards  declared  duly  elected,  and 

wards  takea  his  ^  ^ 

seat  in  the         returned  to  parliament ;  but  the  defendant  never  made 

house  of  com* 

mons,  h  not  his  appearance  on  the  hustings^  nor  interfered  in  any 
der  stat.jiCs.  way  himself  or  by  his  agents  vrith  the  election,  nor  wa3 
ttJ^fiJIrf  the  ^^^^  *^y  evidence  to  shew  that  he  held  himself  out  or 
hostiogf.  authorized  any  one  else  to  hold  him  out  as  a  candidate. 

It  was  proved  that  the  defendant  afterwards  took  his 
seat  in  the  house  of  commons,  and  subscribed  the  test- 
roll  required  by  the  forms  of  the  house  to  be  signed 
upon  that  occasion.     Upon  this  evidaice^  the  defend- 
ant's counsel  applied  for  a  nonsuit  on  the  ground  that 
it  was  ^ot  proved  that  the  defendiuit  was  a  candidate 
within  the  meaning  of  the  5 1  Gf.  3.  c.  1 26^  under  which 
statute  it  Was  sought  to  charge  him  with  the  above  ex- 
pences;   and  his  Lordship  upon  that  point  was  of 
opinion  that  the  proof  was  insufficient,  inasmuch  as  to 
be  a  candidate,  a  person  must  do  some  act  or  be  privy 
to  some  act  done  for  him,  or  at  least  assent  to  the  pro- 
posal of  himself,  as  an  object  of  the  suflfrages  of  the 
16  electors; 


IN  TWS  FlTTT-FOUSTH  YSAR  OF  GEORGE  III.  31} 

electors;  and  thereupon  he  directed  anoiMuit:  but  it        1813. 
beiiur  suggested,  that  the  defendant  by  having  taken        '"*' 
bis  seat  in  the  house  of  commons,  must  be  presumed         a^^^avist 
to  have  assented  to  his  being  considered  as  a  candidate        "^ok'^t,* 
within  the  meaning  of  the  act  of  parliament,  and  the 
case  of  Morris  v.  Burdett  (a)  being  cited  in  support  of 
that  proposition,  his  Lordship  although  he  inclined 
agamst  the  suggestion,  gave  leave  t6  the  plaintiff  to 
move  to  set  aside  the  nonsuit  and  enter  a  verdict  for 
225/L,  the  amount  of  the  expenoes  claimed. 

The  Attom^General  accordingly  obtained  a  rule 
nisi  to  that  effect. 

Brougkam  and  E.  Lowes  shewed  caus%  and  premised 
that  in  order  to  charge  the  defendant  in  this  action,  he 
must  be  shewn  to  be  a  candidate^  ^either  in  the  ordinary 
acceptation  of  that  word,  or  in  the  sense  given  to  it  by 
die  legislature.  And  they  denied  that  in  its  ordinary  * 
sense  it  comprdiended  a  person  who  is  nominated  and 
elected  by  others  without  any  knowledge  or  concur- 
rence on  his  part.  And  as  to  its  legislative  sense  th^ 
referred  to  several  statutes  to  shew  that  it  was  used  in 
diem,  as  implying  something  more  than  a  pefson 
mecdy  passive;  as  iii  the  18  6.2.  c.i8.  s.  7*  the  sheriff 
k  directed  to  appoint  at  the  expence  of  the  candidates, 
mch  number  of  booths  as  the  candidates  or  atiy  <^ 
them  three  days  before  the  commencement  of  the  poll 
ihill  desires  so  by  7  8c  8  ^.  3.  ^.25.  s.  5.  the  sheriff  is 
prohibited  from  adjourning  the  poll  to  any  other  than 
the  usual  place,  without  the  consent  of  the  candidates; 

{a)  I  Camf*  M  P.  C.  »i8. 

•  P  3  and 


Morris 

BUMDETT. 
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1 8 13.        and  it  is  observable'  that  the  legislature  liave  in  the 
7  &  8  n^3.  c'./\*  (treating  act)  used  the  words  ^*  persoD  to 
be  elected,**  and  not  <<  candidate,*^  which  shews  that  they 
did  not  understand  those  terms  as  being  synonithous. 
Assuming  then  ihat  a  person  who  neither  interferes 
himself  or  by  his  agents  at  an  election,  could  not  in  any 
understanding  of  the  word  be  said  to  be  a  candidate, 
they  further  contended   that  the  defendant's  hd\^ng 
taken  his   seat  in  the  hous&  of  comtnotid,'  could  not 
make  any  difference.    The  taking  his  seat  was  a  duty 
cast  upon  him,  not  a  voluntary  act,  nor  done  for  his 
own  benefh;  he  could  not  legally  refu^  ^to  come  to 
parliament.    By  the  5  jR.  2.  stat  2.  c.  4,  if  any  person 
summoned  to  parliament  (be  he  archbishop  &c.,  knight, 
citizen,  or  btfrgess)  absent  himself  and  come  not  (ex- 
cept for  reasonable  excuse),  be  shall  be   amerced  and 
otherwise  punished,   according  as  of  old  dmes  bath 
heen'  used.     By  the  6  H.  8.  c.  16.  none  shall  depart 
from  the  house  of  commons  without  li6ence,  &c.,  on 
pain  of  losing  his  wages;  he  may 'be  also  fined  by  the 
commons  {a) ;  and  the  king  cannot  grant  to  any  man  a 
charter  of  exemption  to  be  freed  from  election,  because 
his  attendance  is  for  the  service  of  the  whole  realm  {b)i 
and  there  is  an  instance  in'  the  reign  of  Philip  And 
TMofy  of  an  information  being  ffled  against  Mr.  PtMlen 
for  not  attending  in  the  hbtis^  of  eommons.     fVom  dl 
which  it  follows  that  the  taking  (rf"  his  iseat  Was  ncft  a 
vohmtaiy  act;  and  if  it  wer^  ttot,  neither  shalf  Ifopttate 
against  the  defendant  to  make  that  which  befbk-e  was 
without  his  cbnsetat,  as  if  It  wjer^  notv*  adopted  by  to 
itfid  done  with'his  consent  -  Ahd'«s  to  !9)e*fi>rttiet*case 

of 


BOiDjKTT. 
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^Morris  v.  Buriett  (<?)^  it  will  not  be  found  that  the        18 13. 

Court  there  4ecjded  jtbat  tl^e  defendant  by  taking  his  .    — — — 
teat  adopted  the  character: of  a  candidate,  but  by  as-        against 
aenting  to  what .  had  been  done  by  his  committee. 
Here  there  was  not  any  evidence  of  any.  assent  what- 
ever. 

The  Attomey-Generalj  Park^  and  Richardson  contra, 
contended  that  the  meaning  of  candidate  in  the  popular 
sense  of  that  word,  was  a  person  who  has  'been  nomi- 
nated as  such,  and  for  wiiom  a  poll  is  ^oing  on,  and 
votes  are  giren;  but  howler  that  might  be,  such  at 
least,  was  its  meanijig  within  the  act  of  parliament; 
which  otherwise  would  not  afford  a  remedy  coextensive 
with  the  mischief.    The  mischief  recited,,  is,  that  there 
is  no  convenient  puUic  building  wherein  to  hold  the 
election,  &c.,  and  then  it  is  enacted  that  upon  every 
datmihe  bailiff  shall  appoint  at  the  expence  of  the 
candidate  or  candidates  a  convenient  place,  fcc. ;  so  that 
it  is  dear  that  the  legislature  contemplated  that  at  every 
dedum  there  must  ex .  necessitate  be  a  candidate  or 
candidates ;  whereas,  according  to  the  argument  oa  tlie 
other  side^  there  may  be  an  election  wilbout  a^y  candi- 
date.   But  if  that  could  be,  how  would  the  act  ef  par- 
liament be  satisfied,  which  directs  Uie  thing  to  be  done 
at  eveiy  election  at  the  expence  of  the  candidate? 
Again  the  and  and  3rd  sections  direct  the  bailiff  to 
aliov  a  cheque  book  for  each  candidate^  under  pain  of 
pcoseciitaoD;  it  may  be  asked  then  could  the  bailiff 
luive  refused  such  book  to  the  defendant,  on  the  ground 
of  his  not  being  a  candidate  ?    Tlien  as  to  the  defend- 

(#}  1  Cttfttp,  K  P.  C.  325. 
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J813.       ML'smdppdm  of  tlie  ehoractlrr  of  m  cmdiditlsd  by  the 


Morris 


mbfitqueot  sot  of  taUog  hittoU;,  itis  aafvertd  ibtt  li« 
tf^tftW  ,p^  eompeUaUe  so  to  do ;  but  not  aaj  infltanee  kai 
been  eked  Id  that  efleet,  nor  will  any  he  found  in 
Hai$elFB  ¥te^  Hie  5  12. 2.  c.  4*  seems  to  refer 
to  persons  summoned  and  not  elected  to  parliament  | 
and  the  6  H.  8.  r.  i6.  has  become  obs(dete  and  cannot 
be  drawn  into  precedent  at  this  day;  for  since  the 
slats,  9  Aune^  c.  5.  and  33  G.  2.  c.  20^  the  law  staada  i» 
a  diflbrent  footing,  those  statutes,  as  it  seens,  haifing 
tmahled  a  person  who  is  chosen  and  returned  to  par* 
liament  against  his  indination,  to  vacate  his  seat  by  not 
con^lying  with  theur  requisitions  (a).  It  appears 
therefore  that  the  taking  his  seat  was  a  vduntary  sab- 
aaission  to  his  election,  and  being  so  it  amounts  to  m 
'  adoption  of  it  In  the  former  case  <rfA&irrMV.Ar<fatt 
so  far  from  there  being  evidence  of  any  assent  ^  the 
part  of  the  defendant,  there  was  on  the  contrary  evi*' 
dence  of  an  express  warning  given  on  his  part  to  th? 
^bailifi'  that  no  paert  of  the  expence  would  be  paid  by 
him ;  so  that  the  case  tamed  upcm  his  adoption  of  di? 
character  of  candidate* 

'  Lord  EuBKlOROcroH  C.  J*  I  own  upcm  oonadsr* 
alion  cyf  this  act  of  parliament,  1  cannot  bring  rayadf 
to  doubt  what  is  th^  natural  sense  and  meaning  of  tht 
word  candidate,  as  it  is  used  by  the  legislature.  The 
legislature  has  directed  that  convenient  booths  shall  b^ 
erected  by  the  bailiff  for  h^ing  the  dection;  and  theie 
can  be  no  doubt  that  they  ashamed  that  upon  eaeiy.  occ»- 
don  of  an  election  there  would  be  found  a  candidate 

or 
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er  candidate*  in  tke  cH^inary  ^muMe  of  thai  wwd»  lliat        1813. 
ifl^  peraom  afiwiii^  tbeBiMlTe»  ta  the'  sBSragm  of  the        - 
c)ectoi».     lliat  I  take  it  iS)  stricdy  apeakiog^  the  eor-        ^ww/ 
red  sense  of  the  word  candidate.    Therefore  a  penon      BoaAtTT. 
cannot  be  in  that  aense  of  the  word  a  candiilitfe  by  the 
mere  act  of  others,  who  propose  him  without  his.  assent. 
The  l^isktare,  indeed,  asstuned  that  it  would  always  be 
the  ^ase  of  .enrery  person  who  should  be  proposed,  that 
he.woHld  be  so  fiur  assenting  as  to  answer  the  descrip>- 
tm  of  a  Mndidate;  and  therefore  they  thought  k 
juffident  ^.impose  the  burthen  of  reccmipeming  the 
hajiiS  on.  persons  answering  th^t  description*     But  a 
case  has  arisen  not  within  their  contemplation;  for 
hece  there  is  not  any  eridence  that  the  defendant  ten* 
dered  hiipseif  in  any  way  as  the  object  of  choice;  but 
he  was  merely  passive ;  the  electors  of  themselTes  having 
bcoiight  him  forward  without  any  consent  on  his  part. 
Tbe<}uesCion  then  is,  whether  the  legislature  intended 
to  throw  on  suck  a  description  of  person,  whom  wvs 
must  take  to  be  an  unwilling  candidate^  the  charge  of 
Jaskiiig  this  reimbursemmit.    The  legislature  have  not 
so  wid ;  they  have  said  only  that  the  expences  shall  be    . 
defrayed  by  the  candidate^  that  is,  by  the  person  who 
o&rs  himseli     And  really  there  might  be  infinite 
hardship  in  imposing  this  burthen  on  any  others.    Sup- 
pose a  perspn  from  motives  of  q)leen  or  in  a  jest  should 
think  fit  tp  put  forward  another  as  a  candidate,  shall  it 
be  in  his , power  to  cast  so  heavy  a  burthen  on  the 
other,  because  he  may  choose  to  indulge  his  malice  or 
plessantiy?    I  do  not  1^  any  thing  in  the  act  of 
parliament,  which  makes  tit  susceptible  of  a  construc- 
tion leading  to  so  mischievous  a  result,  or  which  affords 
a  treason  for  extending  the  word  candidate  beyond  its 

ordinaiy 
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1813*       criuMUj  import.     The  stat   18  «6«l3« -c.  i&  s.^, 
"**"**        enaatelliot  the  elmiffdiaU  erect  suijiiiunbcrofbo^ 
^^mmit        at  the  CBHWuce  or  the  oanraewfces»  as  dwy  or  any  of 
them  shall  desite;  which  is  dtHerenf  in  diat  reboot 
from  the  pramt  aot ;   fm*  here  tibe  act  impme*  the 
duty  on  the  baili£Pin  the  first  iBstanoe,  and  -aaj^  that  it 
Aall  be  at  the  expence  of  the  candidates.     If  there  be 
no  candidates  the  burthen  lests  with  the  batlifli     This 
may  be  a  harddiip^  but  we  cannot,  beoaiiae  the  kgislih 
tore  have  imposed  an  onerous  dutj  on  the  baiiiS,  stmia 
the  meaning  of  the  word  candidate  beyond  its  fair  im- 
port, in  ovder  to  throw  the  burthen  of  that  duty  ufwn 
othen*    As  to  the  inference  which  is  oflbrded  fiism 
the  defendant's  haying  taken  his  seat,  every  person 
who  is  returned  to  parliament  is  bound  by  the  law  of 
the  land  to  serve ;  and  it  has  been  argued,  and  seeoh 
ingly  upon  probable  grounds,  that  he  may  be  con^pelW 
to  serve«   Several  statutes  have  been  cited  to  that  effect, 
which  subject  perstms  to  penalties  for  non  attendance 
in  parliament;  and  although  sul^sequent  statutes  may 
possibly  have  enabled  them  to  evade  the  duty  by  fq- 
fosing  to  take  the  oaths  required,  such  ryefusal  wouM 
be  criminal  if  done,  not  on  account  of  scruples  of  caof 
science,  but  for  the  sake  of  evasion  only ;  and  it  shouU 
seem  that  in  every  case  where  a  person  is  called  upon 
to  perform  a  public  doty,  he  is  liable  to  be  punished 
for  refusing  to  perform  it    To  instance  in  one  parti- 
cular only,  a  Serjeant  at  law  iM  liable  to  pnriishmeDt, 
for  not  taking  upon  hims^  that  d^rret  after  being 
called  thereto  by  the  king^  writ  (a).     Upon  the  whole 
then,  it  appears  to  me  that  this  defendant  was  hot  a 

»  Sees/jMi.  S14. 
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caodidote  withni;  Hit  true^  mauling  'ofqfthat^'noid;  1813. 

Iwring  nevdr-octed  «fl<siich^BoviwiiBjhri«B)  diher  -— — 
directly  «r  iiidireetl^->«smitfNl  to  becomn^  a  o«idi*         4i^«iu/ 

dai9.    If  diem  had  been  any  svidente  q(  aQt%  wUoh  ^''^■''^^' 
nigbt  Jtture  amounted  la  an  adoption  o£  that  oheraeter, 
it  would  bam  been  difibrent# 

He  Blaitc  J.      Hie  question  is,  in  what  precaie 
fiense^thel^fifllatDie  baa  used  theword  candidate;  and 
thit wU  depend wrymuehr  as  a  eonnderation  of  tbe 
native  of  tkecbacge  imposed  by  the  act  of  parKamwtf. 
Ibe  act  imposes  a  daQr  on  tha  public  o£Boer  of  proi- 
ridtng  a  eooveuient  booth  or  place  fiar  balding  tbe 
electien,  and  il  dbrects  diat  this  shall  be  done  at  the 
VKpeace  of  the  candidate.    The  t[aeadon  then  is,  whe- 
tberthe  act  intended  to  charge  with  tfab  burthen  # 
pencn  who  did  not  consent  to  take  upon  himself  the 
durader  of  a  candidiEite.    It  has  been  argued,  that  a 
candidate  means  a  person  for  whom  votes  have  been 
given.    Tliis  argument  pushed  to  the  eattremci  would 
of  ODime  comprehend  everf  hidividtlal  in  whose  &voar 
one  tdttgle  voter  only  had  given  his  suffrage  without  his 
bowledge  or  consent;  and  would  put  it  in  the  power 
of  astaiq[er  to  subject  uy  person  to  tbe  expenoes  of 
tbq.  hustings^      Thb  to  be  sure  is  an  extreme  eas^  bul: 
Btiil  it  might  be  so  if  the  argument  be  good.    It  is 
WOK  probably  iMwever,  that  when  the  legislature  used 
Ae  woid  omdidat^  it  did  not  occur  to  them  that  a  case 
<^a  perscm  having  votes 'given  lor  him,  or  one  like  the 
pMwn^  of  a  person  being  returned  to  parliament,  with- 
out his  knowledge  or  consent^  might  possibly  happen.  ^  ^ 
This  latter  is  also  another  extreme  case;  and  it  is  pro- 
bable that  the  legiabtore  used  the  term  candidate  in  iu 
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1813.        ordiiiaiy  acoept^on^  «m1  not  wHli  a  view  U^  anj  flidi 
■         extreme  cases.    We  are  then  to  decide  whether  in  smb 

^fMJM,/        a  case  the  person  be  liable.     I  take  it  for  granted,  thst 
diere  was  not  any  evidenm  of  any  act  done  by  the  de- 
fendant to  shew  that  he  hvl  adopted  die  cbaraoler  of  a 
candidate.    This  has  been  likened  4o  tiie  case  fron 
Cati^.  N.  P.  C,  where  the.  Court  refused  a  mk  fiir 
setting  aside  the  verdict    Tlie  distinction  bowever-fass 
aheady  been  pomted  out.    There  it  iqipearad*  tfcat 
Perciff  who  was  said  to  be  an  agent  for  some  purposes 
on  the  behalf  of  the  defendant,  had  done  an  act  by  re- 
quiring tickets  for  the  hmstings,  whidi  act,  if  done  an 
his  bslialf,  might  be  considered  as  an  act  of  adoption 
by  the  defendant ;  therefore  it  was  properly  left  to  th^ 
jury  to  say  whether  the  defendant  had  not  virtually  un- 
dertaken to  defray  a  part  of  the  expoice  as  candidate; 
and  the  jury  found  that  he  had.    Nothing,  however,  of 
that  sort  exists  in  this  case.    Here  is  another  question, 
whether  a  person  who  has  been  returned  to  parBameat 
without  his  knowledge  and  consent  shall  be  eonaidered 
as  having  adopted  the  character  of  candidate  because  he 
afterwards  takes  his  seat  in  the  commons  house.    As 
tcf  that^  I  cannot  but  think  that  it  is  the  duty  of  every 
person  idio  happens  to  be  returned,  and  who  is  under 
no  disabilities,  and  can  conscientiously  take  the  neces- 
sary oaths,  to  submit  to  such  election  and  take  hiis  seat, 
and  contribute  to  the  public  exigencies  by  giving  his 
assistance  at  the  grand  council  of  the  nation.     I  will ' 
not  pretend  to  say  whether  a  person  is  or  is  not  coDs- 
pellable  to  take  his  seat;  but  I  cannot  consider  his 
obeymg  a  public  call  as  a  voluntary  act  on  his  part^  by 
which  he  must  be  supposed  to  adopt  a  burthen  imposed; 

I  there- 
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I  thereibre  camiot  see  any  reason  for  setting  aside  this        1813. 
nonairit. 


BatusyJL    This  may  be  possibly  a  hard  oaseon  the 
{daiDtifl^  but  nevcrthdess  I  casnol  toy  on  die  oonsCruo 
tian  of  this  act  that  tiie  defendant  falls  within  the  mean^ 
ing  of  the  word  candidate.    It  very  rarely  happens  that 
an  etection  takes  place  in  which  there  is  not  one  or  more 
oaadidate*  in  the  general  and  popular  simse  of  that 
word;  by  whiehi  understand  a  person  who  is  desiroul 
of  obtaining  the  suffirages  of  the  electors,  and  holds 
himself <iat  for  Aat  purpose,    llie  act  imposes  the  duty 
oa  Ae  bailiff  at  the  expence  of  the  candidate  or  candi-^ 
dales;  therefore  if  there  be  any  one  candidate,  the  b^- 
liff  wis  be  reimbursed  his  expehces ;  but  before  he  can 
be  80,  he  mnst  find  a  person  to  answer  the  description 
of  candidate.    It  has  been  said,  that  every  person  in 
whose  fiiTour  a  poH  has  been  demanded  and  is  proceed- 
ing, or  who  has  been  nominated,  must  be  conddered 
as  a  candidate.    I  do  not  agree  to  that  position  ;'lbf 
we  well  know  t)kat  in  many  instances  persons  have  been 
nomiDated  and  had  votes  given  for  them  without  their 
knowledge  and  concurrence.     It  has  sometimes  hap- 
pened tfiat  some  electors,  in  order  to  mark  a  powerfol 
predilection,  have  thrown  away  their  votes  by  giving 
them  to  some  person  of  high  public  eminence  and  cha* 
ncter,  who  has  not  any  concern  with  the  election;  and 
flie  sheriff  is  bound  to  receive  these  votes.    If  such  a 
penon  is  to  become  a  candidate  by  these  means,  he 
would  also  become  liable  for  these  expences.    And  tm-< 
kss  die  definition  of  candidate  is  extended  to  all  persons 
for  whom  a  vote  may  be  given,  I  know  of  no  other  re- 
itriction  exteptthat  which  confines  it  to  such  person  aa 

thaU 
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1813.       A$!a-b§<46iir^m^^fk(kM^^ymbs,  mmd^iimSLkMVm' 
■        self  out  ftr  tbftt  purpese;  oi-  thslt  afterward^  ty  hk 

i^Aftf  Mtsy  adopt  4lie  dialtK^ttir  of  «  cMididate.  I^  b  wd 
^t  here  the  ikfendaflt  hatf  adopted  tin  ^ArMHerby 
afterwards  taking  Us  seat  in 'theticfMe  ofeominafK. 
I  consider  heiwever  that  1»b  takiag  Idir  seal:  trastedih 
diarge  of  hb  ]f)i]blic  duty;  and  not  a  niatter  ofdiowd, 
by  which  he  can  be  said  to  have  aA>pt6d  the  ads  ef 
tkose  who  ekoted  biin.  It  waa  his  *boua>laa  ttMrty  to 
take  upon  himaelf  this  pnblie  fbnction^ 

DAMpiBit  J.    I  eaiuiot  ecmsider  tl^t  the  taking  in 
seat  WHS  an  adc^ytion  6(  the  acts  prevjondy  done  so  ss 
to  make  the  defendant  a  eandidate  wHbin  the  nMeanliig 
of  this  statute^    That  was  only  done*  in  diuAmrfjef  of  a 
great  piihUc  dwty,  and  it  matters  not  whether  the  de- 
fendant was  compdllable  or  not  to  take  his  seat    It 
was  his  duty  to  take  the  oaths,  if  he  had  no  conscien- 
tious 6cn^>les^  and  to  give  in  his  qualification,  if-he  had 
oae.  The  question  therefore  is  reduoad  to  tfi^  instruc- 
tion of  dse  act    ProbaJo^  It  was  the  iotcBtiaatof  the 
legislature^  when  thqr  cast  a  burthen  on  the  retuniiiig 
oiBcer,  that  he  should  be  reimbursed  ixt  all  caseSi   Tfai 
might  be  so;  and  if  upon  every  occasion  of  an  dection 
there  must  be  a  candidate^  it  would  neeesaarily  be  sOi 
I  apprehend  however  that  there  is  not  any  memiHj 
that  there  shMld  be  a  candidate ;  and  here,  aeoerdiog 
to  the  ordinary  Understanding  of  thitt  woid,  V1&  a  per- 
son offering  himself  as  an  object  of  choice,  or  acqui- 
escing in  the  proposal  of  others,  there  was  not  any 
evidence  of  there  being  a  candidate.     It  might  happeOf 
though  it  is  not  probable,  that  an  election  mi^t  td» 
place  without  any  person  offering  himsdf,  and  botit 
II  Bicflib** 
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memb^cs  mj^tbe  ceiitnittd  witkwttbcir  coAMiit;  but        1813* 

the  qneatiaD  heiKipia^  ^Aher  Uic  tena  candidate  can,  be       — — — 

extended  to  ^?fay^  pevscm  for  whom  a.  vote  ib  gifm        ^^aiw/ 

peQ4»lg.ib<poU«    ItbMciyil;  for  that  would  be  opw- 

ii^^a.fj/qi^r  to  ^pMfctue^oil^  copdequenees.    A  perfKm  in 

uaequal  xi^caaifilanGea^iQJ^t  be  noopuiiated  aad  re^ 

tHrqedr  .-ami  thereby  ^i^Hl^t^  to  very  heavy  expences. 

Iti&.tmc^  thf^jfheheTetuxoiedy  he  k  bound  totak^ 

the  fflp^lic  di^tj  upon  hiai0e)f ;  and  he  ouf^t  not  theNH 

fore  to  be  subjected, to egq^pncec.  unless  the  statute  ia 

imperative  upon  him.    It  seems  to  me^  however,  that 

tbeDe  is  not  any  thing  in.  this  act  i^or  in  the  other  acta 

to  extend  the  jgKfaning  of  the  word  candidate  beyond  its 

ovdioaxy  import,  which  ia  one  who  voluntarily  proposes 

hqps^  or  adopts  the  proposal  of  others. 

Role  discharged. 


Th^.  Ki¥9  againat  The  CoUector  and  Comp*  Mda^, 
«    tflriler  of  the  Gustoina  at  Livf  bpoou 

A  Rule  nisi  wias .  ob^ed  for  a  mandamna  to  the  The  Court  re- 

.defendants  cpnupai»diog  them  to  grant  a  certifi-  m^to^r 
cstaofH^^stcy,  pursuant  to  stat  346.3.  c.68.  to  ''^^^[^^;^, 
&  GqjffUi^axid  seven  other  owners  of  a  vessel  or  flat,  f^^'^^J^^^^ 
callsd  the.  ;$ig]ipj^..  }uJanmry  i8pi,  the  vessel' ras  thesonrWoror 
du^  regJ9ter^  at  J^verpaolj  in.the  names  of  &  Jffleck  owners,  mer- 
n«?rchapt,  T.  P«ai«' merchant,  and  J.  Pickering  S^S^ha^' 
PWhantj.ijs  qwners.  On  the  5thof  4pn/  1806,  ^ch  o(th"S«4 
•old  and  transferred  his  share  to  the  Pickerings^  ^nd  P*rt-owner 

-  *  ■•  o        •         oii^ht  to  haTe 

the  transfer  was  indorsed  upon  the  certificate  of  registry  joined  in  the 
to  I.  and  J,  Pickmngf  merchants  of  Liverpoolt  and  "*"*  ^' 

entered 
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1813.  MberedU^easiUjmBatLiverpooL  Afterwards  J.  Abl- 
mng  died;  and  GrigUh  and  tiie  seven  others  agreed 

ar^uT  w^  T.Pidkerifigj  «s  tlie  sormiDg^partMr,  for  the  pai^ 
Coifectorof  ^^^^  of  the^essel;  and  on  tiie  i6th  of  JlcrdI  itt 2 
die  fetidly  by  bill  of  sale  in  writing,  reeking  tke'oertifi- 
Gate  of  r^istfy  and  indorsement  thereon,  was  amviyeJ 
bjr  7.  PUkeringj  as  such  snnriving  partner,  to  Gr^gUk, 
and  tke  sefen  others,  who  paid  the  purchase  money, 
and  an  indorsement  of  snch  transfer  was  made  fay 
Pidcerifig  npon  the  certificate  of  r^;istry.  GriffiA 
applied  to  the  collector  and  comptroller  to  register  this 
transfer,  which  they  refused  to  do,  npon  theground  that 
the  executors  of  «Z  Piciering  had  not  joined  in  it. 

2^  JUomejf^General^  Part^  and  Roe^  shewed  caose^ 
and  contended  that  the  two  Pickerings^  being  part 
owners  of  this  ship,  as  merchants,  were  tenants  in  com- 
mon of  their  respective  shares,  and  consequently  that 
upon  the  death  of  one  his  share  went  to  his  personal 
representatrres,  and  not  to  the  other  by  sundvorship; 
and  so  they  said  the  executors  of  J.  Pickering  ought  to 
have  joined.  And  the  officers  empowered  to  make 
registiy,  art  antluxrized  to  call  for  the  bill  of  sale  (a), 
and  to  see  that  there  are  proper  parties  to  the  transfer 
before  thqr  make  registry. 

Sctaieti  oontnl,  took  a  distinction  that  here  the  ship 
wis  originally  buOt,  and  registered  in  the  names  of 
J^ffUck  and  the  two  Pickerings^  and  not  conveyed  to 
diem  as  partners ;  and  he  said  that  even  upon  a  con* 
viqranoe  to  them  as  partners,  it  might  be  doubtful  whe-  . 

(tf)  340.3-  c.6t  i.ao. 

ther 
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xher  thefr  would  take  as  tenants  in  common,  miless  it        1813* 
was  conveyed  to  them  as  such.    The  survivor  may  be      ^" 

'  .  *       .  1  The  Kino 

bound  to  account  m  equity  with  the  executors,  but  he         gainst 

1  .1.        1.   1  Collector  of 

may  release  the  whole.  Customs. 

Liord  £zx£MB0B0u«H  C*  J.    The  pffioecs  of  the 

c^itopis  have  a  right  to  see  th^t  the  properly  is  Ifigldly 

ia  the  person  a^^ly  ing  for  the  registry,  .  Tbes?  pemws 

afoply  as  porc^iasers^om  tb^  survivor,  who  as  sueh  was 

not  ttititled  to  make  the  transfix,  for  there  is  no  sur«- 

vivonhip  in  this  case^  but  the  share  q(  the  deceased 

partner  goes  to  his  r^resentatives. 

BayletJ.  There  is  not  any  survivorship  among 
tfsden. 

Dampier  J.  The  survivor  has  not  the  legal  title ;. 
(he  remedy  survives^  but  not  the  l^;al  title.  The  rule 
is  that  the  remedy  survives,  but  not  the  right.  By  the 
UMge  the  person  who  has  npt  the  right  has  the  remedy* 
It  18  sQ  anomaly. .  He  may  release  t^e  remedy,  but  not 
(he  right 

Per  Curiam^  Rule  discharged. 
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CASES  IN  MICHAELMAS  TERM 


1B13, 


Friday^ 
Abv.  a6ch. 

A  return  to  a 
habeis  carpus 
for  the  dii- 
charge  of  an 
apprentice 
above  the  age 
of  aifStitiog 
the  custom  of 
Zotub»t  that 
every  citizen 
and  freeman  of 
the  city  may 
take  as  an  ap« 
prentice  any 
person  above  the 
age  of  14  aad 
under  »i,to 
serve  for  7  years 
and  more,  mast 
shew  that 
the  apprentice 
was  within 
those  ages  when 
he  bound  him- 
self ^  apprentice; 
for  the  Court 
will  not  intond 
that  from  mat* 
ter  dehors  the 
return. 

The  Court 
refused  leave 
to  amend  the 
return. 

Qucre,  whe- 
ther an  appren- 
tice by  the 
cnstom  of  Lm* 
dfM  is  compella- 
ble to  serve  after 

SI? 


JoHK  William  Eden's  Case. 

rya  a  fonner  day  in  this  term,  BoBand  shewed  < 

against  a  role  for  a  habeas  corpusi  directing  a  perBcm 
of  the  name  of  Gambert  to  bring  up  the  body  of  bis 
f^prentice  J.  W.  Eden^  in  order  that  he  m^ht  be  dia- 
chargedy  upon  an  affidavit  that  he  had  attuned  the  age 
of  21  years  on  a  day  past.  He  relied  on  the  custom  of 
Londanj  by  which  he  said  apprentices  that  are  bpimd 
by  indenture  above  the  age  of  14,  and  under  21,  are 
compellable  to  serve  the  full  term,  though  that  may  ex- 
tend beyond  their  age  of  21 ;  and  gave  as  an  instance 
the  usage  of  the  apothecaries'  company,  to  bind  their 
apprentices  for  ei^t  years ;  which  as  they  could  not  be 
bound  before  14  would  necessarily  extend  their  appren- 
ticeships to  the  age  of  22  at  the  least.  And  for  the  custom 
he  referred  to  Bahun's  Priv.  Land,  {a)  and  Stanton's 
case  (6),  and  also  to  Code  v.  Holmes  (c),  where  the  re- 
corder certified  this  custom;  since  which  time  it  had 
never  been  doubted* 

Gumey  contra,  denied  that  such  a  custom  had  ever 
been  certified,  or  that  it  could  exist  without  beti^ 
highly  inconvenient;  for  if  ihe  apprentice  were  liahle 
beyond  21  he  might  be  liaUe  as  Lord  Ketg^  observed 
inExpixrte  Davis{d)  till  the  age  of  50  or 'upwards; 
but  by  the  general  rule  of  law,  an  apprentice  may  elect 
to  vacate  his  indentures  at  21,  and  therefoi«  if  sudi  m 


(a)  Tit.  ehmberhhCi  Court.  {h)  ^cor,  135. 

(c)  Cited  in  Hitn  r.  Cbandkr,  x  Mod,  271.    S.  C.  Paimer,  361. 

(d)  5  T.ILf  16. 

14  custom 
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custom  ha4  been  certified,  it  would  not  be  good  because        1813^ 
it  would  be  unreasonable.    Stanton*s  case,  only  decided  ' 

that  the  ^prentice  could  not  plead  infancy,  that  is,      ^i**'^**'**"!* 
that  by  the  custom  of  Zjondan  an  infant  might  bind 
lumaelf  by  indenture,  but  not  that  the  master  might 
detain  him  after  ai^ 

J%e  Court  said  that  the  custom  as  it  was  assumed 
to  be  was  ^eiy  general,  and  that  it  ought  to  appear  on 
Ihe  retam  in  its  proper  terms,  and  with  the  limitations 
bdonging  to  it;  and  for  that  purpose  tbey  made  the 
rule  absolute. 

And  now  on  this  day  the  return   was  read)  and 

stated  that  on  the  3d  of  M^  1809  J.  fV.  Sden  boun4 

himself  apprentice  to  Gambert^  (describing  him  as  of 

Duke  Street,  Caoent  Garden^)  a  freeman  and  citizen  of 

London^  by  indenture  aopording  tp  Uie  custom  of  the    * 

city  to  learn  the  art  of  a  goldsmith  and  jeweller^  frox:!^ 

the  day  of  the  date  of  the  indenture  for  seven  years 

thence  next  following,  and  set  -forth  the  indenture  in 

hsec  verba,  which  was  in  the  usual  form,  and  alleged 

that  the  said  indenture  w^  duly  inrolled  at  the^  office 

of  the  ph^berlain  of  the  said  cjty,  withiq  the  ^r^t  year 

of  the  term  of  the  said  apprenticeshipi  according  to  the 

custom  of  the  said  city.    Tt^e  return  th^n  proceeded  tp 

state,  that  there  is,  and  from  time  immemcMial  hath  been 

within  the  city  of  London,  a  certain  ancient  and  laudably 

custom  used,  and  approved,  that  every  citizen  and  free* 

roan  of  the  said  city  hath  a  ijght  to  take,  and  for  the 

whole  time  aforesaid  hatli  been  used  and  accustomed 

^0  take  as  an  apprentice,  any  person  bom  within  the 

kingdom  of  England^  above  the  age  qfjowrteen  years  and 

(^  a  ^nier 
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^  parte  £o£K« 


i8i>        under  the  iige  oftmenity^cne  year$j  by  indenture  to  be 
made  between  ^he  said  apprentice  on  the  one  part,  and 
the  said  citizen  and  fieeman  on  the  other  part,  to  serve 
the  said  citizen  and  freeman  of  the  city  aforesaid  for 
the  term  of  7  years  and  more,  according  to  the  obliga- 
tion of  the  said  indenture;   and  aich   apprantice  « 
aforesaid,  by  the  custom  of  the  alToresaid  city  from  time 
immemorial,  is  held  and  bound  to  serve  the  said  citizen 
and  frcenAm  his  master  for  the  whole  time  of  his  ap* 
prenticeship  in  the  said  indenture  mentioned  and  ctm- 
tuned,  and  well  and  fidthfiilly  to  perfonn  all  reaaonaUe 
covenants  in  the  said  indenture  contained  on  h»  part  to 
be  performed  in  respect  of  the  tni^  just,  and  faithful 
service  of  the  said  apprentice  to  his  said  master  duriog 
the  term  of  his  aforesaid  apprenticeship,  according  tx> 
the  true  intent  and  meaning  of  the  said  indenture^  as 
fully  and  completely  as  if  (he  said  apprentice  at  the 
time  of  the  making  the  said  indenture  had  been  of  the 
fiill  age  of  21  years  or  more;  and  if  the  said  apprentice 
shall  break  any  of  the  covenants  contained  in  the  said 
indenture  on  his  part  to  be  performed  during  the  tenn 
of  his  apprenticeship  contained  in  the  said  indenture^ 
that  then  the  master  of  such  ^prentice  shall  have  the 
like  remedy  against  the  said  apprentice  as  he  tnij^t 
have  had  if  such  apprentice  at  the  time  of  the  making 
his  aforesaid  indenture  had  been  of  the  full  age  of 
21  years  and  more,  which  said  custom  was  certified  to 
his' majesty's  Ck)urt  of  King^s  Bench  at  fVestminster  in 
Easter  term,  in  the  21st  year  of  the  reign  ofKing  James 
the  I  St,  by  the  recorder  of  the  said  city. 

Gum^  objected  to  the  return,  that  it  stated  the  cus- 
tom incorrectly  In  two  particulars;  ist,  accordiiYg  ^^ 

the 
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Ex  parte  £»«if  • « 


the  preeedents  of  pleadings  in  Boktm  Priv.  land.  Ae        1813. 
custom  seems  to  be  confined  to  citizens  resident  within 
the  ci^ ;  and  if  so,  the  retom  ou^t  to  have  stated  it, 
and  have  alleged  farther,  that  the  master  was  resident . 
withm  the  ci^;  the  contrary  of  which  appears  by  the 
description  in  the  indenture.     2dly,  The  custom,  ac- 
cording to  Horn  v.  Chandler  (a),  is  confined  to  such  ap- 
proitices  as  are  infants  unmarried  when  they  bipd 
themselves.     He  also  objected  upon  the  custom  as  re- 
turned^  that  the  return  did  not  bring  the  apprentice 
withia  it,  inasmuch  as  it  omiMed  to  shew  that  he  was 
above  the  age  of  14  and  under  ai  when  the  liiaster 
tooL  him  as  an  i^prentice. 

BoOand^  c<mtra,  answered  to  the  two  first  objections, 
that  the  return  was  framed  according  to  the  custom,  m 
it  was  certified  in  Code  v.  Holmes^  Painter^  361.  where 
no  such  restrictions  as  contended  for  ate  to  be  found. 
Upon  the  last  ol:gection  he  ixmtended,  that  it  was  un- 
neeessary  to  state  expressly  upon  the  return,  that  the 
apprentice  was  between  14  and  21  at  the  time  of  his^ 
binding,  because  that  appeared  by  comparing  the  date 
of  the  indenture  with  the  day  on  which  he  came  of  age^ 
which  was  stated  in  the  affidavit. 

Bat  T^e  Courts  upon  the  last  point,  said,  that  this 
was  matter  which  could  not  be  left  to  intendment;  but 
ought  to  have  been  made  the  subject  of  distinct  and 
positive  allegation. 

(#}  I  Mod,  ft7i. 

Q  3  BoUand 
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il{i^.  Sottand  then  prayed  to  ainend  the  return  in  thb  re« 

— -       8pect»  but  the  Court  refesed  leare^  Mtying  they  had 
K  parte     tw.  jj^^^,  known  an  instanee  of  amending  a  return  of  this 
8ort< 

Rctom  qiunhed. 


is^doj^i  'The  tCiNG  against  The  Justices  of  fiucKs, 

Anappedto      HP  HIS  VfBS  A  rule  for  a  mandamus  to  the  defend- 

tbe  next  k»-  JL 

siooft  after  an  ahts,  comtnandmg  thetn   to   enter   oontinuanoes 

b7  virtue  of  *an  t6  their  next  general  quarter  sessions  for  the  comity 

ukc»  o«  mwtit  of  Bucks,  upon  the  appeal  ofjokn  Bennett  and  Thomas 

ofadqQod  Sione  airainst  the  inclosure,  by  virtue  of  an  inquisi- 

damiiam  is  too  ©  . 

late,  ifthoie       tion  taken  upon  a  writ  of  ad  quod  damnum,  of  a 

sessions  be  not  .  i     i        .       i         -i     i         »  ^i   «        « 

the  next  after  certain  road  therein  described.  It  appeared  by  the 
taken^a"!d  e^"  affidavits  on  which  the  rule  wa3  obtained,  that  the  in- 
^I^d'af  the      qiiisiti<m  was  taken  at  West  Wycombe  in  the  said  conn^ 

sessions;  there-  ^^  the  iith  of  Nov*  1 8 1 2,  but  that  no  inclosure  or  stop- 
fore  wher|  the  '^ 

sessions  dis-        page  of  the  road  took  place  before  June  1 8 1 39  when  about 

in  Used  such 

appeal  as  being  thc  first  of  that  month  a  painted  board  was  put  up  at 

thUCouTre-     the  commencement  of  the  road,  and' a  gate  acro^it 

!^s^o  t^emVo  io«ked.    The  board  was  dated  the  aoth  afjfynl  pre. 

fcntcr  ^ntinu.     ceding,  and  gave  notice  that  by  virtue  of  a  writ  of  ad 

quod  damnum  and  inquiry  before  the  sheriff  and  a  juiy 

of  the  county,  the  road  in  question  was  stopped*    On 

the. 2d  of  Jf%,  Bemiett  and  SUme,  as  inhabitants  of  the 

parish  of  JRadnage,  gave  notice  of  their  iutendoa  to 

appeal  agamst  the  said  inclosure  to  the  next  seffion^ 

and  their  appeal  accordingly  came  on  to  |)e  heard  ^t 

the  last  Midsummer  sessions,  but  the  f^ffUm^  dismissed 

the  appeali  thinking  it  out  of  tiiiie« 

In 
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In  answer  to  the  rule,  it  was  sworn  by  the  attorney        1813. 
of  the  person  who  sued  out  the  writ  of  ad  quod  dam-        '- 
nnm,  which  was  tested  on  the  aSth  of  Jfafy  18 12,  that        i^aitist 
at  several  times  prior  to  and  also  between  the  teste  of       Bucks!' 
the  writ  and  the  taking  of  the  inquisition  he  conversed 
widi  Bennett  on  the  subject  of  the  intended  indosure, 
and  requested  him  to  attend  at  the  time  and  place 
where  the  inquisition  was  to  be  takem     That  the  jury 
who  attended  at  the  taking  of  the  inquisition  were  all 
rendent  in  and  about  the  immediate  vicina^  of  the 
road  in  qaestion,  and  were  substantial  yeomen  and 
Surmers,  and  others  acquainted  with  the  road,  and  had 
apian  of  the  road  submitted  to  them,  and  went  from 
Wfst  Wycombe  to  view  the  same,  and  traversed  it  from 
the  b^inning  to  the  end  before  they  returned  and  gave 
their  vexdict.    That  the  writ  and  inquisition  were  en- 
tered and  recorded  at  the  ensuing  Epipkany  sessioliSy 
and  the  plan  deposited  with  the  defk  of  the  peace. 

Tte  Jtiotnetf-Qenerali  Ksngi  and  Sligh  shewed  cause 
agai^  tke  itde,  and  contended  that  the  appeal  was  too 
late^  and  should  have  been  at  the  latest  to  the  preceding 
Easter  sessions,  which  were  the  next  after  the  recording  of 
the  inquisition ;  from  which  time  the  proceeding  became  ^ 
a  matter  of  public  notoriety ;  and  they  referred  to  stat. 
13  0. 3.  c.  78.  5. 19.  and  to  Beat  y.  Jnstices  qfPembrob^ 
thire[a)j  for  the  construction  of  that  section  as  to  the 
time  of  appealing ;  and  insbted  diat  the  statute  had  made 
no  difference  in  this  respect  between  an  appeal  against  an 
order  of  justices,  and  one  against  an  inqfiisition  under  a 
writ  of  ad  quod  damnum*    In  ndther  case  does  the 

Q  4  statute 


%3%  CASES  m  MICHAELMAS  TERM 

iSi].        «Utate  reftr  the  time  of  appealing  to  the  next  aesaons 

-.  sRer  tbe  indosore  or  stopping  up  of  the  road,  bnt  to 

The  Knfcr 
4igcuui        ike  next  sessions  after  the  order  made  or  proceedifig 

BucKt.        hadi  which  expressions  must  have  been .  intended  to 

apply  respectively  to  an  order  of  justices,  or  proceeding 

by  inq^isitio^•     That  the  inclosure  was  not  tbe  thing 

to  be  appealed  against,  they  said,  was  evident  from  the 

act  going  on  to  pl?ovide  '*  that  if  no  appeal  be  made, 

or  if  upon  appesl  the  order  and  proceeding  be  conr 

•firmed,  the  inclosure  may  be  made.**     Unless  tie  nul 

sessions  t^ier  ike  proceeding  had  means  after  the  ia^ 

aition  tak^i  and  recorded,  it  is  difficult  to  say  to  what 

l^riod  an  appeal  mi^t  not  be  deferred.     And  they  re- 

ferifed  to  Stat  8  &9  JV.  3.  c.  16. f.  2.  (a),  (repealed),  sad 

to-  Exparte  Vennor  (^,  where  the  appeal  whidi  was 

founded  on  that  clause  ctf  the  act  wasmade  to  the  next  m^ 

sioos  after  the  inquisition  and  before  indoaupe,  and  Lord 

HarAmidceh^  that  to  be  according  to  the  direction sf 

the  act ;  and  his  construction  of  that  clause  will  serve  as 

an  ^:{)08itidn  of  the  present,  the  two  daoses  being  in  pari 

materia,  and  very  nearly  in  the  same  t^nna    Lotd 

H»dimhke  also*  said,  that  *<  the  static  has  pot  the 

justices  in  the  place  of  the  traverse;"  and  since  befoie 

{a)  8  &9  fV,  3.  (.  16.  4. 1.  enacted,  <*  that  where  any  comnoAh^b- 
'way  at  any  time  hereafter  shall  be  inclosed  after  a  writ  of  ad  quod 
-  damnum,  and  inqoisitioo  tkereapon  taken»  it  shaU  and  may  be  kwfid 
16  and  for  any  perioa  or  perions  injared  or  aKgriefcd  by  inch  indofwe 
to  make  their  compUint  thereof  by  appeal  to  the  justices  at  the  qvaf* 
ttr  tesflions  to  be  held  for  the  same  coanty  nttt  after  siich  mqwSn^ 
Ukso,  who  are  liareby  aothorizcd  and  empowered  to  hear  aodiktcr- 
nine  such  appearand  whose  determination  therein  shall  be  final;  and 
if  no  such  appeal  be  made,then  the  inqnitition  andretvn  cntci«daodra- 
o^ded  by  the  clerk  of  the  peace  of  such  oo«iity  ac  the  Qoarter  scsaiaM 
shall  be  for  ever  binding  to  aH'pertons  whatsoever,  withoot  any  £utfaer 
or  other  appeal,  any  law  or  statute  to  the  contrary  notwithstanding-*' 

the 
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the  statute  the  por^  might  have  tmverfed  the  inquisi-        1S13. 
tioD  upon  the  return  ad  nallius  damnum,  for  then  the  - 

,     ,.  -  .  p  .  .        1  .  /         The  Kino 

king  might  licence  the  stopping  up  ot  the  ancient  high*         ^mms 

way  (a),  fay  the  same  rule  the  partj  may  appeal.    A«to        BvcK^ 

any  ol^ection  on  the  ground  of  surprize  or  want  of  npr 

toriety,  it  appears  that  one  of  the  parties  had  notice 

before  the  inqui^tion  was  executed;  and  the  inquisition 

itself  is  a  public  and  notorious  proceeding,  and  befor# 

it  is  returned  into  Chancery,  it  is  entered  and  recorded 

at  the  sessions.    Thepractice  is  for  the  sessions  to  keep 

it  till  the  time  of  appeal  is  out,  and  then  return  it  wili^^ 

an  mdoTBement  that  there  has  been  no  appeaL 

JBesi  oontri  contended,  that  thoi^h  the  statute  dir 
TQCted  the  party  to  make  his  complaint  to  the  next 
sewions  after  the  proceeding  had,  it  also  directed  tha| 
the  person  ^pealing  should  be  aggrieved  by  the  inclo^ 
sqtq;  so  that  the  whole  must  be  taken  together;  that  is, 
either  the  word  proceeding  must  be  taken  to  mean  in* 
clofinrc^  or  the  appf»J  must  be  at  the  next  sessions  aftei;  , 
the  proceeding  had  and  the  indosure;  for  until  the  in«i 
ckxure  there  is  no  grievance,  and  the  party  appellanl 
must  be  some  one  agppieved  by  the  inclosure.  And  ha 
relied  on  The  Qyeen  v.  Ogden  (6),  which  had  given  ^ 
similar  construction  to  the  8  &  9  fK  3.  r*  16.  5. 2.  which 
is  admitted  to  be  similar.  He  also/  urged  that  the  inqui- 
sition was  only  for  the  information  of  the  crown  to  as-* 
certain  whether  the  crown  might  proceed  to  licence  the  - 
indcsure,  and  not  the  thing  by  which  the  party  was  ag^ 
grieved ;  and  that  it  did  not  appear  that  the  parties  here 
had  any  notice  of  its  execution,  or  of  any  thing  being 

donei 
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1813*        done^  before  the  time  when  the  inclosiire  wss  male. 
And  as  to  Rex  y.  Justices  of  PenAroteshiref  he  aid  that 

The  KiMO 

MMfi        was  diflferent,  because  in  the  caae  of  an  order  of  jusdca 
BvcKi.        the  act  expresdy  enables  the  penoii  aggtieved  by  the 
t>rder)  not  b j  the  indosore,  to  make  his  appeaL 

Lord  Ellenborough  C  J*    The  reason  and  ooove^ 
nienceofthe  thing,  without  adverting  to  the  statuti^ 
would  suggest  that  the  time  within  which  the  appeii 
ought  to  be  made  should  rather  be  taken  from  the  date 
of  some  ord^  or  proceeding  made^  which  is  certain, 
than  from  that  of  an  act  in  pais,  which  is  uncertain  both 
in  its  commencement  and  termination,  and  which  woold 
make  the  period  of  appeal  as  it  were  in  abeyi^poe  until 
the  act  were  actually  done.     Hie  convenience  of  the 
thing  therefore  seems,  I  think,  to  require  a  certain  datCi 
and  would  incline  one  to  adopt  that  construction  which 
would  give  one  which  is  certain  rather  than  one  whidi 
is  uncertain.    Tlien  adverting  to  the  words  <^  the  act, 
though  perhaps  they  are  not  quite  clear  from  ineonsist* 
ency,  sdll  I  think  proceeding  must  be  taken  to  mesn 
l^al  proceedings  and  not  an  act  done.     In  generd, 
where  an  act  done  is  meant,   the  act  of  parliament 
expresses  it  so,  by  the  words  proceeding  or  act  done; 
the  word  proceeding  does  not  import  an  act  doo^  it 
has  more  properly  a  sense  applicable  to  legal  procsed- 
ings ;  we  say,  taliter  processum  est,  in  the  language  of 
pleading,  as  meaning  a  proceeding  in  a  course  of  justice. 
What  are  the  words  of  the  act?  ^  It  shall  be  lawfiil  for 
any  person  injured  or  aggrieved  by  any  such  order  or 
proceeding.**    Nothing  has  been  hitherto  mentioned 
but  an  order  of  justices ;  therefore  order  or  proceeding 
here  is  tantamount  to  order  of  justices  and  such  pro- 
ceeding 


is  visE.  FiFTY-MURTH  YsAft  OF  OEOftOlS  IIL  I3; 

eeeding  connected  with  it,  as  makes  a  part  of  the  judi-         1813* 
tial  proceeding.    TTie  act  goes  on,  **  or  by  the  indo- 

Tat  Kino 
sore  of  any  road  or  highway  by  virtue  of  any  inquisition         ««ssf 

taken  upon  any  writ  of  ad  quod  damnum."    A  person        Bocki. 
may  be  said  to  be  aggrieved  by  the  indosure  by  virtue 
of  an  inquisition  before  the  inclosure  is  actually  made. 
The  order  to  inclose  under  the  inquisition  is  a  grievance. 
An  order  which  arms  another  with  a  power  to  stop  up 
or  indofee  is  a  grievance  in  point  of  law  to  him  whom  the 
indosure  or  stoppage  would  aggrieve  by  the  very  autho- 
ritf  whidi  it  confers.^*  <*  To  make  his  complaint  by  ap- 
peal fD  the  justices  at  the  nest  quarter  sessions  after  duch 
order  made  or  proceeding  had."     Here  the  words  &nf» 
brace  the  whole  subject  matter  of  appeal ;  the  appeal 
may  be  to  the  next  sessions  after  the  order,  i.  e.  the 
order  of  justices,  or  proceeding,  which  I  think  is  refer- 
^leto  the  Hew  matter,  i.  e.  the  proceeding  under  the 
writ  of  ad  quod  damnum.    And  the  act  goes  on,  <<  that 
if  Ac  such  appeal  be  made,  or  such  oihder  and  proceed- 
ings dudl  be  confirmed,  the  said  indosnres  may  be  made 
aadrdie  stfid  ways  stopped,"  which  thereby  shews  that  the 
appeal  was  to  precede  the  indosure  or  stoppage ;  and  it 
adds,  that  the  indosdres  shall  liot  be  made  ilntO  the 
new  highway  shadl  be  completed;  therefore  if  there  be 
no  appeal  until  the  indosure,  the  party  roust  in  every 
case  make  a  new  highway  before  it  can  be  determined 
whether  he  is  at  liberty  or  not  to  stop  up  the  old  one. 
^  Proceeding"  thencannot  mean  proceedmg  to  stop  tipor 
iodose^  but  the  proceeding  upon  the  inquisition.    Thos 
eonsttaction  affinrds  a  dear  and  certain  time  for  the  ap- 
pieal  in  cases  of  indosure  by  virtue  of  an  inquisition 
tijxm  It  writ  of  ad  quod  damnum;  and  all  objection  is 
temoved  on  the  ground  of  there  being  a  want  of  that 

'  notoriety 
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1813*  notoriety  in  this  prooeediDg  which  mig^  be  wished;  for 
we  find  thftt  by  the  practice  of  the  ■eauons  u  much  no- 
toriefy  is  given  toitasthe  thingis  nsoeptilaleof^thoof^ 

iocKfT  ^  there  does  not  seem  to  be  any  authority  Car  tbe  practice 
given  by  this  act  of  parliaafient.  The  acasiona  inta^cqit 
the  writp  and  indorse  it  with  extnuKoaa  matter,  if  I 
may  so  say»  as  a  substitute  convenient  enoi;^  where  the 
9Ct  has  made  defiuilL  It  seems  to  me  that  the  af^Mtl 
must  be  made  to  the  quarter  sessiona  next  after  the 
execution  of  the  inquisition;  for  there  would  be  no 
certaiaty  if  the  appeal  was  to  be  ddayed  till  some  sflt 
of  indosure  were  done^  by  putting  the  spade  into  the 
ground  or  by  other  means;  whereas  the  fiur  construc- 
tion of  the  act  obtains  that  certainty  which  is  so 
desirable. 

Ls  Blanc  J.     The  difficulty  arises  Snnn  the  two 
'  words  **  inclosure"  and  **  proceeding"  which  word% 
however,  whoi  they  come  to  be  oonaidered)  wiU  oat 
leave  any  very  great  difficulty  as  to  the  construction 
which  the  Court  ought  to  give  them.     The  proceeding 
by  writ  of  ad  quod  damnum  is  an  ancient  one^  and  well 
known  to  the  law.    The  stat  8  &  9  fV.3.  cleariy  wed 
the  term  incloaure  in  the  sense  of  directed  to  be  in- 
closed; for  it  enacted  that  where  any  highway  should 
be  inclosed  after  a  writ  of  ad  quod  damnum,  and  inqui- 
sition thereon,  it  should  be  lawful  for  any  persons  ag- 
grieved by  such  inclosure  to  make  their  complaint  by 
appeal  to  the  next  quarter  sessions  after  such  inquisir 
don  taken ;  therefore  it  is  clear  that  the  statute  inesot 
persons  aggrieved  by  tbe  order  for  inclosure  in  pursu- 
ance of  the  inquisition  under  the  writ  of  ad  quod 
damnunu    It  fiurtber  enacted  that  the  sessions  should 

hear 
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hetr  and  determine  8ad&  appeal^  and  that  tluir  deter-        1813. 
miDatioa  diould  be  final ;  and  if  there  ahould  not  be     '  — *— 
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any  smdi  appeal,  the  ioqoisidon  and  return  entered  and        ^^lut 
recorded  by  the  clerk  of  die  ]|>eace  at  the  seaaionB  should        Bvoki. 
be  tar  ever  binding  on  all  persons;    so  that  here  an 
audiority  was  given  to  have  the  inquintion  and  return 
carried  to  the  clerk  of  the  peace^  and  entered  and  re- 
corded.    After  that  statute  comes  the  13  G*  3.  c.  78. 
s.  19.,  whicb  authorizes  two  or  more  justices  at  special 
iQssiona  1»  do  that  by  their  order,  in  a  more  'summary 
ivay*  which  before  was  done  by  an  inquisition  on  a  writ 
of  ad  quod  damnum;  and  as  to  the  appeal  it  enacts 
that  ^  it  shall  be  lawihl  for  any  person  aggrieved  by 
ny  sudi  order  or  prooeeding/'  iidiich  means  an  order 
of  the  justices ;    *<  or  by  the  inclosure  c^  any  road  by 
virtue  of  any  inquisition/'  borrowing  the  very  expres- 
tioii  from  the  8  8(  9  JV^.  3«,  <*  to  make  his  complaint  by 
qipetl  to  the  justices  at  the  next  sessions  after  such 
order  made  or  proceeding  had/'    **  Such  order  or  pro* 
seeding:" — here  proceeding  must  be  understood  in  a 
sense  analogous  to  order,  that  is  a  legal  or  judicial 
proceeding  and  not  an  inclosure  made  in  execution  of 
sodi  proceeding;    and  that  such  is  its  sense  is  con- 
firmed by  the  subsequent  part  of  the  clause^  <<  that  if  no 
Rich  appeal  be  made^  or  being  made,  such  order  and 
proceedings  be  confirmed,  the  said  inclosure  may  be 
made^  and  the  proceedings  thereon  shall  be  final.''    It  is 
manifest  therefore  that  this  act  as  well  as  the  act  8  &  9 
^.3.  contenqplated  (hat  the  appeal  was  to  be  made 
Wore  the  inclosure.     And  what  has  been  already 
alluded  to  by  my  lord,  that  no  inclosure  is  to  be  made 
QDtil  die  new  highway  shall  be  completed,  leads  to  the 
same  conchision ;  for  one  cannot  suppose  that  the  l^is* 

latyrq 
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i8i3»        lature  meant  to  put  the  party  to  all  the  expenceof  com- 
_.    ^  dieting  a  new  highway,  before  it  could  be  detennioed 

ymmst  whether  he  waa  entitled  to  inclose  the  old  one.  k 
BvlpKt.  seema  to  *me  therefore  that  the  term  proceeding  may 
refer  either  to  the  order  of  justices  or  to  the  inqmsitioii 
on  a  writ  of  ad  quod  damnum,  and  that  the  ^>peal 
must  be  made  against  that,  and  not  against  the  inclo- 
sure.  If  a  contrary  omstruction  were  hdd  the  conse- 
quence would-be  that  an  order  of  joaticea  would  be 
final,  if  there  were  no  appeal  to  the  next  aeaalbns  after 
the  making  such  order,  but  that  under  the  same  ax* 
cumstances  an  inquisition  upon  a  writ  of  ad  quod 
damnum,  which  ia  matter  c^  greater  notoriety  than  the 
other,  would  not  be  final;  and  the  party  aggrieved 
could  not  appeal  against  it,  until  after  the  new  ]a^ 
way  was  set  out  and  completed,  and  the  incloaure  of 
the  old  one  was  made.  That  as  it  seems  to  me  wonld 
be  an  inconsistent  construction;  and  therefore  in  this  case 
the  inquisition  entered  and  recorded  at  the  sassionci 
and  not  the  indosure^  was  the  thing  to  be  appealed 
againat 

Per  Curiam^  Rule  disehaij^ 


Sahirdi^,  Ward  against  Brumfit  and  Eastwoop>  Bail 

Nov.  a7th«  ^ 

of  Rhodes, 

A  return  by       TTHIS  was  a  rule  nisi  for  setting  aside  several  writs  ol 
non  est  inven.  scire  facias,   and  subsequent  proceedings  qgainst 

SepE"^  the  bail  for  irregularitj^,  and  for  restoring  to  them 

agunst  the  .    •    i  m 

principal,  in  order  to  ground  proceedings  against  the  hail,  Is  irregular,  if  the  priocip'l  o^ 
at  that  time  in  custody  of  the  same  sheriff  on  a  ciiipinal  charge;  and  the  Court  set  aM<i^ 
the  proceedings  against  the  bail  with  costs  where  the  plaintt/T  knew  that  the  priocipu 
was  ia  nich  custody  «t  Uk  time  of  uich  return. 

6ih 
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6iU   losn   6d.y    levied    under    the   execution   against        1813. 

them.  — ^— 

It  a(^>eared  by  the  affidavit  in  support  of  the  rule^         t^tuna 

that  the  plaintiflF  sued  out  a  ca.  sa.  against  the  defend* 

ant  in  the  original  actiol),  directed  to  the  sherilBP  of 
Yorkikire^  and  procured  the  sheriff  to  return  non  tst 
inventus,  although  the  defendant  was  at  that  time  to 
the  knowledge  of  the  plaintiff  in  the  actual  custody  of 
the  said  sbciriff ;  that  thereupon  the  proceedings  against 
the  bail  were  grounded  and  the  monies  levied. 

Gasdee  shewed  cause  upon  an  affidavit,  which  stated 
that  at  the  time  of  this  return,  the  defendant  in  tlie 
original  action  was  in  custody  of  the  sheriff  in  York 
castl^  upon  a  criminal  charge  of  forgery,  and  not  under 
dvil  process ;  and  he  relied  upon  this  difference  of  fiict 
as  disUngoishing  the  case  from  Forstfth  v.  Marriott  (a), 
and  Bwris  ▼•  Maine  (6),  where  the  parties  were  in  cua-» 
tody  on  civil  process. 

But  The  Court  said  that  the  sheriff  was  the  gaoler; 
Tipou  every  change  of  sheriff  the  prisoners  were  turned 
over  to  the  custody  of  the  new  sheriff ;  and  that  if  he 
was  bound  to  take  notice  in  one  instance,  he  was  bound 
in  alL  And  upon  the  application  of  Gaseke^  that  the 
rale  might  not  be  made  absolute  with  costs,  they  said 
that  as  the  plaintiff  did  not  deny  the  knowledge,  ho 
must  pay  the  costs. 

iMedale,  was  in  support  of  the  rule. 

Rule  absolute, 

{4)  iJV.J?.  151.  (0  i6Jr«/,  a, 
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Anoxsmn 


Ite  {u^ewDt  caie^  in  erdcr  fo'ili4«t^thbt>«  dMiMaed 
with  the  abore  propoiltida  {&  e^|ladlt9iti&iP.  ''Tfce 
ifaip  received  a  diunage  wiA^  the  poli^,'^Mfidk^ 
BUige  could  not  be  repaired  in  time  for  faer-^  piotttd. 
on  the  Tbyage,  and  the  voyage  was  tfaeraby^rQi&^ddirff 
iDBt,  and  no  other  ship  could  be  ^t.    They  ixrgtfi  that 
this  was  a  contradi  of  indemility,  not  mtnAy^ah  gjood^ 
but  on  goods  for  a  pardcnlar  voyaget  diat  i^  that  the 
ship  should  reach  Qftebec;  and  as  there  ^wbm  a  fcnotm 
bourse  and  period  for  performing*  such  royage^  kwu 
implied  in  die  contract  that  the  voyage  diOttld  be  per- 
ibrmed  widiih  such  period,  or  at  Jeast  within  ^  MMkm* 
^e  time.     In  Mmning  y.  Newnham  {a)^  Lord  ManS' 
JM  said^  thal^  where  the  sUp  codd  not  p^rfbi!^  her 
*«byage^  liife  aasared'were  not  to  wait  imt9  jh^tboM 
be  had^    ^And  tb«  same  may  be  said  biftej^  if  ^dilHi»^ 
shred  were  bovad  to  wait,  they  ifiight  baie-to  ifdt  in 
indefinite  time  s  and  it  appears  here  that  even  if  dief 
e0ukl   h«va|NroM»ed  a  ship  instanter,   Ae-ttqnge 
would  not  liave  been  saved,  for  the  seuscm  wasgonety. 
As  to  the  warranty  i^psinst  particular  aven^  nothiiy 
more  innk  iiilMded  by  it  tlian  to  protect  the  lAiSar* 
Horitar  from  a partiat daau^  ^  the  ceargt^^hotiiait^ 
twdade  a  loss  oecasSonad  by  a  compIeiA  fiulm^of  the 
tugr^gsb    In  Jiwaiiiy  V.  JWrtwitoo  tliere  was  t  ihtfflg 
warranty;  and  dm«  ako  the  cftgo  stfll  sobttsted  itt 
specific  and  bad  not  smtaifacd^  motteMcaOTeda^y 
1lMUih€ffe$  ^i€waaUKliiatAe«ss*tdflD^^M- 


2M  tm^vrie^mimTA  VitA0tQ£9SA1i,^lt  itfC 

dial  «9dtGlu%  a  latal.liMiv*  To  diftt  4fiOMi^  f9.U* 

Q»9mh  PP4,.WttW  feaiw  «^ta4  ufOn  it  in  tbufc.  ci|i«^       ^jjp^«^ 

ca|gP;^^n[l^htJ)»ve  b^^  sent  ptu ,  80  in,  Ljpan  y.  AyaH 

a^^  {/bC^  ,  the  caigo^  which  wil3  within. die  usaal  aiem<H 

Iiqdainb.>th0agh  greatly  daqo^ged^  was  not  destroyed 

Igr.ttiltjKater,  .but  by  CQm|pt^oii»  put  still  it  oxight  be 

mi^Xo  subeist  in  specie^  ne^^h^less^  it  was  holden  to 

be  %il9t«l  lose.    And  ^he  reasoning  of  the  Court  in 

M£a[ti^  j^^QrokaU  {jb)  applies  to  this  case;  Lord  Ellens 

loanfg^C^J^ihm  said>  i^  upon  the  happening,  of  such 

a.|Nnr|tj  which  suqieads  the  voyagSi  apd,. induces  the 

nccessitj^  |if  xqiairj  thj^  owners  cboaie  to  make  it  a 

tq^jki^^tjpon,  the .  loss  of  ihe  TCjf»ge^;^ey  on^t  to 

giie  ytj^ifjgffthand^ineptp    So  in  J^^iy  yi  Mi^d{c)f, 

Us  jfai^pig^  i%  :th^  <'  where  the  dwg  s^pbsista  ui| 

9$ci^^%re,«iits|  be  an  ^diaiKkmnient/ViMMl  in  bo|i» 

fl¥i6  iPigfUullwre  was  a  warning iikt^lhaprsseot^vbut 

<hiff]p^My  4baiw)opment.    £(er«^:by  reifsoo  of  iha 

sl^i^^n^Bsmi  .il^became  a.  taial  Ims  «itbvbtfiefit.  of 

-:4MW  ^^  Ji^ct0r4il«,i€O«itr^.  said»  that  witb^ 
tnik^,:}i^:Qi  some ^^deaiMtt  it  wOtttd  he.  diffienbr 
1eni|iatiit»K^that  a^pmo|ttwlMMmiiacted^to 
ia  ^m  of  a.^M)«^l  lasi/d;  Aa^^Uiig  iitemd,.  with  aq 
KfiN«apaEt«llQS%  fegaliidbd^iaresp^.of.aa 
rffflwwy  .«siisss(biad-  hy<  the  things  die 
tK^ir^jti|l^wWftiig;ia.-gpt^  JBpttheyadmiitad 

....  '     f 
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tSij.  that  there  were  cases,  andpsnicoUcrly  tht  ^(Mtmaing 
^  '*-'**^**  T*  Newnkamj  which  shewed,  that  under  certsin  ciftmni* 
^tffainsi  stances  that  might  happen.  They  denied,  however^ 
that  such  was  the  present  case.  Here  it  could  not  be 
SMd,  as  in  Manning  v.  Newnkam^  thtrt  the  rojage  wai 
lost  and  gone,  for  it  was  only  suspended  for  the  season ; 
there  was  not  a  total  incapacity  of  performing  the  vbyage 
tt  any  time,  but  only  lit  the  particular  time;  the  ilfip 
tnight  have  performed'  it  after  she  was  repaired;  in 
Mannhig  v.  Nemnham  she  coald  not  be  repaired  at  all. 
Here,  therefore,  was  only  a  delay,  but  not  a  loss  of  the 
^voyage;  which  distinguishes  it  from  that  case,  without 
Contending  that  the  assured  were  bound  to  wait  an  in<-> 
definite  time.  According  to  the  argument,  howeter, 
on  the  other  side^  if  the  ship  be  damaged  so  as  to  re* 
^ire  repair,  which  delays  her  beyond  the  season,  that 
%  8  tot)il  loss  of  the  goods,  though  the  gdods  have  not 
ttistaiiied  any  d&mage  whatever.  But  in  DyMM  v. 
Bawcr(fiifl\  the  languageof  Lord  Mvatdey  Is  diiFer»it ; 
he  sai(^  that  unless  the  consequence  of  thef  damage 
were  the  total  loss  of  the^  commodity,  the  underwHter 
did  not  agree  to  be  liable;  but  in  that  case  the  coif&e* 
quence  was  a  total  loss ;  and  Parsons  v.  Scott  {b)  shews 
that  a  loss  of  voyage  does  not  necessarily^  constitute  a 
total  loss.  In  Martin  t.  Crokattj  and  Daty  v.  NHt^ 
Jbfdf  as  there  wias  no  abandonment  the  point  now  ia 
question  did  not  arise;  and  in  fVilsan  v^  Eogal  Etxb^ 
Ass»  Company^  though  Lord  EUenborougi  acceded  te 
Manning  v*  Newnkanh  it  is  observable  that  then  die 
corgo  was  perishable^  and  not  as  here^  of  a  qnaBty 
which  could  not  be  deteriorated  by  delay. 

'    '  !  Cltt^  0tb.  niaU. 

(s)  3  ^M,  tf  Pull.  476f  '  t*)  »  y««-  a^3- 

6  Lord 


WALLn. 


in  THS  FlFTY^FOXTRTH  Yl^^  pt  GEORGE^  III.  K^g 

Ldxrd  EusNBOKoiiGH  C.  J.  now  delivered  tliejudg*        1813. 
mem  of  the  Court  in  sabstwoe  es  follows :  «— ^ 

This  was  ft  ii^otion  for  a  pew  trial  in  an  action  wliich        against 
was  tried  before  ineupon  a  policy  of  assurance  "  at  and 
bfHa  J^fi^idoH  to  Q^ebe€/'  and  the  loss  was  alleged  bjr 
perils  of  the  soas*   The^nsurance  was  on  the  cargo  war* 
ranted  ^e^  of  particular  average,  laid  the  cargo  con^ 
sisted  of  jooppc^y  iron,  and  nails.  *  The  ship  with  her 
cargo  on  boai:d,saiI^  fcoukLandon  on  the  i6th  ofSepien^ 
feri  84 1  for  Quebec^  and  encountered  heavy  gates,  so  tha( 
the  ship  making  much  water  an4  being  in  a  bad  slate, 
the  master  on  the  20th  of  October  was  obliged  to  make 
for  the  nearest  port,  which  was  Kindle  in  IrHand^  and 
arrived  thither  on  the  25th  of  October.    On  the  sb^'a 
arrival  there  ^he  was  found  to  be  in  a  state  to  make  it 
pecessary  for  b^r  to  undergo  repair^     Ilie  repfiirp 
were  accordingly  set  about,  but  she  could  not  ^  ro;- 
paire4  in  time  to  prosecute  her  voyage  that  seasoi^ 
the  repairs  not  being  fiuishefl  until  the  March  foUowr 
iog.    There  was  not  any  ship  at  Kinsale  or  Cork  to  be 
procured  to  forward  the  cargo.    The  cargo  was  dar 
maged,  and  sold  as  a  damaged  cargo;  and  notice  of 
abanclonment  was  given  on  the  9th  of  November  by  the 
^ured,  two  days  after  they  ha<l  received  notice  of  the 
damage;  but  the  defendant  refused  to  accept  it.     The 
question  is,  whether  this  was  a  total  loss  of  tlic  cargo  un- 
der all  the  ci{cumstances,  or  only  an  average  loss;  for  if 
^e  latter,  as  the  underwriter  is  iree  from  particular  avc- 
rage^  the  plaintiffs  are  not  entitled  to  recover.    The 
plainti£&  were  allowed  to  take  a  verdict  at  the  trial, 
subject  to  a  motion  by  the  defendant     In  this  case  the 
loss  in  &9t  was  an  average  loss  bv  the  (lamage  arjising 
P  3  frpn^ 
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tBtjk       ftfMn the  sea^watw to  the  mm  andtuak  fw  tfae^HM* of 

Ani^tibtr     *^^  "  ***  #eek»  Atrift^  whick  they  w«Fe  on  teMt 
«jfa*««r        l%e-'oopp«r  war  not  lAjtnred  at  rilr  anitite'froii 
and  tiailft.  iidt  t6  any  oon^deraMe  extents  -   Tte  A^ 
ifrk  imdier  a  temporary  disabOity ;  though  the  ItieBca^ 
ityalring  were  no  donbt  easily  attained  at.ao  cMntttb^ 
ffiOttfl  aliarimir  as  Khutde^  Md  it  does  not  ^pkHt'^SM 
^fiCMsflaryrepaifacoidd  not  have  been  dbaebfcfei^ 
'Marck.    However  it  appears  that  she  could'  not  be 
repaired  m  thne  fcr  ber  voyage  Xo'Qnd>€c  th«f  teiaon. 
The  voyage  is  itiade  in  about  s^ven  or  eight  vfedks,  mA 
in  N&oeriAer  the  river  St.  Lamrenee  b^bcMea  fhiasD'so 
lliat  Qftehee  ia  inaccessible  by  ships  by  the  aSth  of  ^iVb- 
'tmiber. '  It  does  not  appear  that  any  estraordiMary 
^^pttios  were  used  by  Ae  captain  to  get  anotber  skip;- it 
4s'  stated  indeed  that  diere  were  none  Bk*iSniei0Mist 
^CMk.    This  then  is  a  case  where  there  was  not  afr'a^ 
tttal:  loss  of  the  cargo  or  the  ship/biit^Iy  of  the  toyi^ 
for  that  season ;  and  the  question  is,  whether'  sdeh  *s 
Ids^  amoukiis  to  a  total  loss  of  the  ciii'go  by  rdssdnof 
the  abandonment  '  A^uming  that  the  case  t^( 'Manning 
V.  Vfewkhafii^  ISiarsh  Ins.  58^.  was  weirdecTdedy  lind 
that  a  tdtal  loss  would  be  recoverable  for  a  cargo' ^- 
'sured,  as  in  that  case,  free  of  particular  aventge^  'and 
Idtnatcd  under  the  same  circumstances,  it  may  be  ob- 
served that  there  ^e  ship  had  received  an  irreperaUe 
damage,  as  it  is  stated  in  the  report,  which  drove  her 
'back  to  Tortokii  where  only  two  ships  could  be  had, 
"both  tngether  not  citable  6f  taking  the  cargo  on  boafd; 
'so  Aat  that  cose  ik  widely  difleretit.    The  damage  to 
"the  ship  is  there  Stated  in  terms  to  be  irreparable ;  that 
^tlisliuguirthcf;  it; 'for  here  not  only  was  the  dam^  not 
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irrtpvidble^  but  it.iqiiiean  Ui«t  itcCQuId  b^jwd  W^r^        i&^ 

ja.cflbct  extinct;  the  «hip^  mx  longer  st^isted, joor  c^f^        ^laiatt 

VfAlfLlU 


k be  9oitmeyedM  «U  in  au^  ship :  be^  tbe^carga  wfis  car 
paUe  foC  l^Bg  couveyed  after  a  dday  of  afew.moiitha 
only  in  the  vexy  mne  ship.  The  oaly  description  of  loss 
d^tfrelbre  capable  of  suttainiDg  aa  abaDdg^ment  so  as 
40  convert  what  was  in  fiict  an  average  iato  a  total  lo^ 
is  a  temporary  suqpensiop  of  the  voyage*.    But^hat 
css^  jias  eiirer  yet  decided  that  such  a  tempp;^ar7  re* 
tardatkm  is  a  good  cause  of  abandomneat,  so  as  to 
amiittttoa  tdlalloss?    Disappointment  9f  arrival  is^  a 
new  head  of  abandonment  in  insurance  law.    If  where- 
efsr  a  dis^ipoiDtment  were  to  arise  an  abandonment, 
mi^  be  made^  then  supposing  this  ship  had  sailed  on 
ber  voyage^  but  had  not  arrived  in  the  river  SSL  Law- 
rente  until  after  the  frqpt  set  ip»  and  was  consequently 
obliged  to  wait  there  until  th^  next  season,  that  would 
have  been  a  cause  of  abandonment  according  to  this  rule. 
It  would  be  a  loss  of  the  voyage  which  the  assured  had 
|n  cpntemplation.    So  if  the  retardation  of  the  voyage 
b^  a  cause  of  abandonment,  the  h^pening  of  any 
marine  peril  to  the  ship  by  which  a  delay  is  caused  in 
ber  arrival  at  the  earliest  market,  woqld  be  also  a  cause 
of  abandonment.    I  am  well  awar9  that  an  insurance 
upon  a  cargo  ibr  a  particular  voyage  contemplates  that 
the  voyage  shall  be  performed  with  that  cargo,  and  any 
risk  i^ch  renders  the  cargo  permanently  lost  to  the 
assured  may  be  a  cause  of  abandonment    In  like  man- 
ner a  total  loss  of  cargo  may  be  efiected  not  merely  by 
the  destruction  of  that  cargo,  but  by  a  total  permanent 
jnf9^ty  of  the  ship  to  perform  the  voyage.    That  is 

ade- 
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i8i3«       -*  defitaniotioa  of  the   oontomplated  adTentiuie.     Bift 
•  the  ease  oi  «i  intermption  of  the  voyage  does  aot  wait 

urainsf  Taot  the  Essured  in  totally  disengaging  himself  finon  the 
adventuie,  and  throwing  thia  burthen  on  the  undep- 
irritetlB.  It  is  uimeoesfiary  to  pursue  the  aubyect  &i<- 
tber,  as  there  is  not  any  case  nor  jHinoipIe  which  ao^ 
thoriass  an  abandonment,  unless  where  the  loss  has 
been  actuidly  a  total  loss  or  in  the  highest  degree 
probable^  at  the  time  of  abandonment.  This  rule 
theref(Mre  for  b,  nonsuit  most  be  mode  abac^ote.  (a) 

ia)  See  thiifm  v.  X^  Smhtagt  Aisarma  Cm^mfm  \6£^h  >*4* 


IK  THS  Finr-Founa  Ysar  or  G£0ROB  llh  U^ 

Beale  against  Thompson.  jfXf?9tK 

ACTION  m  the  Common  Fleas,  and  upon  MfpecM  ThisCoortwHI 

XA.  .  *^  ^  not  refer  it  to 

verdict  found  judgment  for  the  defendant ;  which  the  Master  to 

•   J  J  •..!.•    ^      ^         J    Ux  the  plaintiff 

judgment  was  reversed  upon  error  mto  this  Courts  and  his  costs  in 
the  damages  assessed  by  the  verdict  adjudged  to  the  mt*Von'»'  *" 
plainUff,  and  also  —  for  his  costs  and  charges,  &c.    Af-  {>me7"*„*/;;or 
terwards  upon  error  brought  in  parliament  the  judgment  >«>  Dom.  Proc. 
of  this  Court  was  affirmed  in  the  house  of  lords;  and  ing  costs, and 
it  was  ordered  that  the  record  should  be  remitted  to  court  to  the 
this  Court,  to  the  end  that  such  proceedings  should  be  proceedings^ 
had  thereon  as  if  no  such  writ  of  error  in  pariiament  ^J^^  a*^f 
had  been  brought;  and  no  sum  was  awarded  to  the  ^^^^l^^'^^^ 
plaintiff  for  costs  by  the  court  of  parliament*  btoughu 

Holt  thereupon  obtained  a  rule  nisi  on  a  former  da;f 
to  refer  it  to  the  master  to  tax  the  plaintiff  his  costs  in 
trror  in  parliament,  as  well  as  his  costs  in  this  Court. 
He  referred  to  stat.  3  H.  7.  e*  10.,  which  enacts,  that  if 
judgment  be  affirmed  on  writ  of  error,  the  person 
.  against  whom  the  writ  of  error  is  sued  shall  recover  hi« 
tests,  &C.  by  discretion  of  the  justice  afore  whom  the 
said  writ  of  error  is  sued ;  and  he  admitted  that  it  had 
been  considered  in  Salt  v.  Richards  (a)  that  the  statute 
relates  to  the  court  of  error,  and  not  to.  the  court  out 
of  which  die  error  comes,  and  that  the  former  was  the 
proper  forum  to  tax  the  costs;  but  he  contended  that 
that  was  where  final  judgment,  and  not  where  interlo- 
cutory judgment  only  was  given  by  the  court  of  error. 

(«}  7  Satt,  itz. 

And 
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11813'.        And  he  pot  the  same  construction  on ^13  Car.  a.  $Li. 


Bbali 


c.  2.  f.  ID.,  and  urged,  that  here  the^affinnance  in  the 
^tffsii  ,  house  of  lords  being  interlocutory,  and  the  record  r&- 
niitted  to  t&is  C!ourt  for  final  judgment,  this  Coort 
w^re  at  Uberty  to  tax  the  costs. 

But  on  this  day  when  Gatdee  *i¥as  to  h«te  sbewa' ' 

Lord  E|X£VBOROi76u  C.  J.  said,  What  aulhm^ 
have  we  to  tax  the  costs  in  parliament?  "Hie  practice 
of  the  house  of  lords  is  to  give  a  sum  in  gross  in  tliefr  ' 
discretion,  according  to  the  nature  of  the  cas^  which  is 
to  be  taken  as  equivalent  to  costs;  or  they  may^think  ' 
that  no  costs  are  due  (a}»  Since  the  rule  was  obtained, 
which  was  somewhat  of  an  anomiJous  nature^  I  have 
made  enquiry,  and  find  that  such  a  practice  as  now 
attempted  to  be  resorted  to  has  never  obtained. 

Batlet  J.    The  role  prays  that  which  wonld  be 
.  matter  of  error  in  our  judgment* 

Per  Cwtiam^  Rule  diachaiged. 

(«)  ScesArr.xo9;* 


X j.r  Tft$  *rnT^0UH3Ca  Y>AE  of  G  EOBCbfi  ill.  aj  x. 

MEMORANDA. 

AX  the  beginning  of  fliis  term  Sir  Vicary  Gibss, 
Knt.,  one  of  the  Justices  of  the  Court  of  Common 
Pkas,  was  appointed  Lord  Chief  Baron  of  the  Court 
of  Sxcbequer,  on  the  resignation  of  the.  Right  Honor- 
able Sir  Aechibald  MAcnoNALDt  Knt 

And  in  the  course  of  the  term  Sir  Robert  ]>azxa9, 
SbIi,  His  Miges^s  Solicitor^  General,  was  appointed 
one  of  the  Justices  of  the  Court  of  Common  Pleas  uk 
the  plaee  of  Sir  Vicary  Gibbs,  and  took  for  his  motto 
mi  bdoig  called  Serjeant  Moi  et  Lex. 
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CASES 

ARGUED  AND  DETERMINED  1814. 


IN   TH 


Court  of  KING'S   BENCH, 


"J| 


Hilary  Term^ 

In  the  Fifiy-finiTth  Year  of  the  Reign  of  Gbobgk  IIL 


MEMORANDA. 

Tlie  King^s  Warrant  respecting  the  Precedence  of 
Mr.  Attorney  and  Solicitor  QeneraL 

\Vr£R£as  out  Attorney  and  Solicitor  Oeneral  hovt 
have  place  and  audience  in  our  courts  next  after  th^ 
two  aacientest  of  our  Seijeants  at  Law  for  the  time 
Being,  and  before  our  other  Serjeants  at  Law;  We^ 
considering  the  weighty  and  important  afiairs  in  which 
mr  Attorney  and  Solicitor  General  are  employed  on 
oar  behalf,   and  in  which  the  Attorney  and  Solicitor 
General  of  us,   our  heirs  and  successors^   may  here- 
after be  employed,  do  hereby  ordain  and  direct  that 
at  all  times  hereafter  the  Attorney  and  Solicitor  General 
of  us,  our  heirs  and  successors,  shall  have  place  and 
audience,  as^well  before  the  said  two  ancientest  of  our 
Scijeanu  at  Law,  as  also  before  every  person  who  now 
Vol.  IL  S  is 


aj4  MEMORANDA. 

1814,  is  one  of  out  Serj^anU  at  Law,  or  hereafter  aball  he 
'~**^  oae  of  the  Serjeants  at  Law  of  us,  our  heirs  and  suo- 
sesBon.  And  we  A>  hereby  will  and  require  yoo  not 
only  to  cause  this  our  direction  to  be  obserred  id 
our  Court  of  Chancery,  but  also  to  signify  to  the 
Judges  of  all  our  other  oonrts  at  WeOminsier  that  it  it 
our  express  pleasure  that  the  same  eoutse  be  obserfed 
ni  an  our  said  courts. 

'  Given  at  our  Court  at  CarUon-Home^  this  fiiurteeoth 
day  oiDeeembeTj  in  the  fifty-fourth  year  of  His  Msgesty's 
reign* 

By  eommand  of  His  Royal  Highness  the  Prince 
R^at,  in  the  name  and  on  the  behalf  of  His 
Majesty. 

SiDUOUTH. 

To  the  Right  Honourable  Jf?^ 
Lord  Eldorij  our  Chanc^or 
of  Great  Britain. 

In  the  last  vacation  Mr.  Serjt.  Shepherd  was  appointed 
His  Majesty's  Solicitor-General,  in  t^e  place  of  Sir 
Eobert  Dallas^  Knt. 

And  Mr.  Seijt.  Best  was  appointed  Solicitor-General 
to  His  Royal  Highness  the  Prince  of  Wales^  in  tlie 
place  of  Mn  Serjt.  Shepherd. 


CAftES  IN  HILARY  TERM,  *c. 


Penny,  on  the  Demise  of  Eastham,  Widow*  -m*»'^. 
against  Child*  (a) 

gJECTMENT.     At  the  trial  before  Lord  JBUenho^  hM^JpjV 
rough  C.  J.  at  Hertford^  the  case  wa«  this:    the  *»«W  Un6%  at 

**  *^       »  jin  entire  renta 

lessor  of  the  plaintiff  and  her  husband  Easthamf  (dnoe  habendom  so 

1  ^»-i  %    -ry  9  *.<»•»    much  at  free- 

deceased,)  by  indenture  (nth  Femuary  1803,)  demised  hold  for  ax 

the  land    in   question  to  the  defendant  habendum  so  ^i^^^t^y^ 

much   as  was  freehold,  from  the  29th  September  ihm  Jj^^^^J^^JefiT*'* 

ne&lfor  the  term  of  21  years,  prorided  Eastkam  and  the  cusiom.Hnd 

"  *  coTenint  for 

wife  or  the  survivor  of  them  should  so  long  live,  and  so  renewal  of  the 

much  as  was  copyhold,  from  the  same  time  for  the  term  copyhold  evcr^ 

of  three  years  under  the  same  proviso.    Reddendum  qoo^ttetdorin^ 

during  the  said  term  of  21  years  the  yearly  rent  of  ond"ihr[ic 

31  J.  IDS.     And  by  the  said  indenture  (after  several  <»»ciianu, and 

"^  ^  ^  ^  that  in  the 

Covenants)  reciting  that  it  was  thereby  agreed  that  for  mean  time,  and 
the  said  yearly  rent  of  312.  los.,  and  under  the  said   leases  should  be 
covenants,  the  defendant  inight  hold  the  said  premises  i^^'^onM 
«s  well  copyhold  as  freehold,  for  the  term  of  ai  yean  JjjJJ  ^VcU 
to  commence  as  aforesaid  as  if  that  demise  had  been  so   copyhold  as 

freehold,  ftc: 

mad^  but  that  the  copyhold  were  not  grantable  for  any  Held  that  this 

longer    term   than  three  years  successively,  Eastham  ^hc"copyboM 

and  his  wife  covenanted  with  the  defendant  that  they  ^S!%t^l^^ 

Aould  within  three  months  nekt  before  the  expiration  •fj«[f*»e  3yc«ri 

^  might  recofer 

of  the  said  term  of  threeyears  under  the  like  covenants,   the  premiset 

*  in  ejectment 

tnd  without  any  increase  of  rent,  execute  to  the  de-.  against  the 
fendant  a  new  lease  of  the   said  copyhold  for  three  h^g  b^Q 
yssrs  to  commence  after  die  expiration  of  the  former  ^ouii  ^^^' 
tsrm  of  three  years,  and  so  toties  quoties  until  the  term 

(5)  Cmn  wts  ihewD  tgiinat  the  rale  at  8€rjeanti*»Jtm  before  this 
tcmu 

S  2  Wf 
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i8i4«        of  21  years  was  expired.     And  it  was  agreed  that  in 
— "^       the  mean  time. and  until  such  new  leases  should  be 
dgaMss        executed,  the  defendant  should  quietly  hold  and  enjoy 
•        the  said  land  as  well  copyhold  as  freehold,  at  the  rent 
and  upon  the  conditions  before  mentioned,   for  the 
term  of  21  years,  without  any  interruption  from  East- 
ham  and  his  wife,  or  any  other  person  claiming  under 
them.     No  fresh  lease  of  the  copyhold  had  ever  been 
granted ;   and  a  notice  to  quit  on  the  29th  September 
1 8 1 2,  had  been  served  on  the  defendant.    The  doubt  at 
the  trial  was  whether  the  indenture  passed  to  the  de- 
fendant any  greater  estate   in  the  copyhold  than  /or 
three  years;  and  thereupon  a  nonsuit  was  directed  with 
liberty  to  move  to  enter  the  verdict  for  the  plaintifi*  for 
such  part  as  was  copyhold.. 

The  Solicitor-General  accordingly  obtained  a  rule  in 
the  last  term  for  that  pur{)ose. 

jBest  Seijt.  and  Barnewall  shewed  cause  and  con* 
tended,  that  though  there  was  not  any  express  deniise 
of  the  copyhold  to  hold  for  21  yenrs,  but  only  for  three 
years,  yet  it  appeared  from  the  terms  of  the  indenture, 
to  be  the  intention  of  the  parties,  that  there  should  be 
a  continuing  interest  in  the  copyhold  as  well  as  the  free* 
hold  during  the  21  years;   to  effectuate  which  Uiere 
was  not  only  a  covenant  for  renewal  at  the  expiration 
of  every  three  years,  but  it  was  agreed  that  until  the 
new  lease  should   be  executed  the  defendant  should 
hold  and  enjoy  the   copyhold   for   the   term.     That 
passed  an  interest;  a  covenant  that  a  man  shall  hold 
and  enjoy  land  passes  to  him  an  interest  in  the  land, 
or  at  least  estops  the  covenantor  from  treating  him  who 
15  holdeth 
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boldeth   under  die  covenant  as  .a  tre^asser.     And 

though  the  lord  by  reason  of  this  agreement  might  enter 

for  a  forfeiture  according  to  Richards  v.  Sdy  (a),  yet 

the  lessor  of  the  pIainti£P  has  concluded  himself  by  his 

own  a^eement  from  disputing  the  title  of  the  defend- 

ant,  Ikfe  y«  Rosser  {b).    It  was  argued  indeed  in  Richards 

y.  Sefyj  that  the  covenant  should  never  be  intended  a 

lease,  because  the  estate  being  copyhold,  it  would  be  a 

Forfeiture  of  the  estate;  to  which  it  was  answered  that 

that  is  where  the  words  are  doubtful,  and  such  as  may 

admit  of  divers  constructions;  but  here  the  plain  meaning 

of  the  parties  was  to  make  a  lease.     And  if  the  lessor  of 

the  plaintiff  can  recover  in  this  action,  the  consequence 

^U  be,  that  the  defendant  will  be  entitled  in  an  action 

6gainst  him  upon  his  covenant  to  recover  damages  to 

the  value  of  the  lease ;    therefore,  to  avoid  circuity  of 

action,  this  ejectment  cannot  be  maintained. 

T%e  SoUctior-General  contra,  was  stopped. 

Lord  Ellenborough  C.  J.    The  intention  of  the 

deed  seems  to  have  been  to  continue  the  lease  of  the 

copyhold  from  time  to  time  by  an  efficient  act  of  the 

party.    That  has  not  been  done;   and  therefore  if  it 

stands  as  a  lease  it  must  be  by  the  operation  of  the 

covenant ;  but  that  docs  not  seem  to  me  to  amount  to  a 

lease.    The  nature  of  the  estate  must  always  help  to 

govern  the  agreement  of  parties  concerning  it,  and  a 

covenant  cannot  have  the  effect  of  giving  the  estate 

qualities  contrary  to  those  which  the  law  has  attached 

vpon  it    This  is  a  covenant  for  such  a  lease  as  might 

(«)  %  Mod.  8a  (*)  3  £iif»  '5- 

S3  be, 


CuiLo. 
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be»  and  not  a  lease  for  sudi  an  estate  as  could  net  be. 
It  struck  me  at  the  trial  nearly  in  the  same  wuj  as  it 
lias  now  been  argued,  but  I  haw  duinged  my  opinion; 
and  though  it  might  be  omvenieiit  for  preventing  cir- 
caky  of  action,  I  am  afraid  it  would  be  gainst  law. 

Bayley  J.  If  the  agreement  conveyed  an  interest 
in  the  land,  the  lord  would  be  entitled  to  enter  for  a 
forfeiture;  bat  it  is  dear  he  cannot;  and  if  it  made  the 
defendant  tenant  at  will,  there  has  been  a  notice  to 
^ttit  The  defendant  must  resort  to  his  remedy  opoa 
the  covenant. 

Dampier  J.  referred  to  Lady  Montagwf^  case(ii) 
as  in  point ;  there  the  Court  took  the  distinction  be- 
tween a  demise^  to  hold  for  a  year  warranted  by  the 
.  custom,  et  sic  de  anno  in  annum  for  more  years,  which 
would  make  a  forfeiture;  and  a  demise  for  a  year  ac- 
.  cording  to  the  custom,  and  a  covenant  for  holding  it 
for  longer  time;  and  there  are  other  cases  to  the  same 
ellect  (ft).  The  defendant's  r«nedy  lies  on  the  cove- 
nant; for  the  Court  cannot  by  construction,  in  order  to 
avoid  circuity  of  action,  make  words  which  import  only 
a  covenant,  a  lease  inconsistent  with  the  nature  of  tfas 


Per  Curianh  Rule  afasobte. 

(a)  Qro,  Jm.  301.  {h)  See  s  Kcb.  167.  LcntMl  r.  Tkims* 
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BzLL  against  Oakley  and  eight  Others,  (a)     y^'^ 

^I^BESPASSibr  brcoking  and  enteriw  the  pleintiTi  whm  defend- 

dweiling-houBe,  breaking  the  doon  and  whidowt,  leij  a  pooi^ 

and  taking  and  carrying  away  his  goods.    Flsa,  Not  warrant  or 
^•:i»»  diftroii  gntited 

«»»^-  byiwomagfa. 

At  die  trial  before  Lorf  Ettenborongh  C  J.  at  the  ^"^•JiJl^^dU. 

last  assises  for  the  county  ^  Keni^  it  appetfed  that  the  ^^V't^l^ 

defendants,  two  of  whom  were  the  churdiwardeQ%  four  ^&c:  Held  that 

they  ti^tffat  be 

the  overseers,  and  (jwo  oonstaUes  of  the  parish  of  JDmJ^  smd  la  xxtspu% 

together  with  ttxe  other  defendant  acting  in  theur  aid,  ^^S!S!^ST 

went  to  the  house  of  the  plaintiff  who  was  an  inhrf>itant  ^^^^^^ 

«f  Deed^  ^^arrying  widi  them  a  warrant  granted  by  two  ^^'^''  *^* 

magistrates,  and  directed  to  the  said  chnrdiwardena  14  C7.  a. «.  44* 

and  overseers,  to  distrain  the  plaintiff's  goods  for  non^ 

payment  of  a  pooi^s  rate.    Having  knocked  at  the 

door,  and  being  informed  at  die  next  house  that  die 

plaintiff   was    from   home,    one    of   the    defendaolB 

jainped  into  the  front  area  and  tried  to  get  in  at  the 

cellar  but   fiiiled;    in  the  attempt,   however,    schob 

windows  were  broken*    They  then  proceeded  to  die 

back  part  of  the  houses  took  the  fostening  out  of  a 

window  and  got  into  the  wadi-house.   After  condaning 

there  some  time,  and  having  found  nothing  within,  the 

inner  door  being  locked,  they  returned  and  took  away 

wme  planks  and  other  articles  which  were  lying  ii»  the 

garden.    A  verdict  was  found  for  the  plwitiff,  damagea 

seven  guineas,  with  leave  for  the  defendants  to  move  to 

alter  a  nonsuit  on  the  ground  of  there  not  being  any 

(«)  due  was  ihewa  apiast  the  rale  at  Sajtrnt^-Jm  before  thia 
teca. 

S  4  proof 
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1814.  proof  of  a  demand  of  the  copy  of  the  warrant  as  n- 
quired  by  stat  24  G.  a.  c.  44.  s.  6. 

^«fW  A  rule  nisi  to  that  efiect  was  aooordinffly  obtained 

and  othen.  m  the  last  term.  And  now  after  the  report  had  been 
read.  Lord  Ellenbarough  C.  J.  referred  to  Mmq  y. 
i>arA(a},  and  inquired  how  the  rule  could  he  sap- 
ported  consistently  with  that  dedsidki. 

Tke  Common  SetjearU  and  BoUand  in  support  of  the 
rule,  took  this  distinction,  that  in  that  case  the  parties 
acted  wholly  without  the  authority  of  the  warrant,  for 
they  executed  the  warrant  upon  a  person  who  did  not 
correspond  with  the  description  in  it;  whereas  here  the 
defendants  acted  in  partial  execution  of  the  warrant, 
though  it  must  be  admitted  they  exceeded  its  autboritjr; 
but  still  they  were  not  wholly  unauthorized.  And  they 
dted  Price  v.  Messenger  (b)  to  shew  that  an  officer  may 
be  entitled  to  the  protection  of  the  statute,  where  be  has 
exceeded  the  authi^rity  d^egated  to  him  by  the  magis- 
trate. 

Lord  Ellenborough  C.  J.  The  case  of  Money  y* 
Lectch  decides  that  the  defendant  in  order  to  avail  him- 
self  of  the  objection  upon  the  statute  must  shew  that  he 
acted  in  obedience  to  the  warrant;  in  that  case  the 
officers  apprehended  a  different  person  from  that  de- 
scribed ip  the  warrant,  ai\d  therefore  not  in  obedience 
to  the  warrant;  and  Mr.  Yorke  the  then  Attorney-Ge- 
neral, who  was  to  have  argued  on  behalf  of  the  officers, 
gave  up  the  point  upon  the  second  argument  as  being 
too  great  a  difficulty  for  him  to  encounter.    Here  the 

(«)  3  Bmr.  174s.  S.  C  I  ML  M.  SSS*       ;*)  »  Sos.  &  PmU-  'i^* 

defendants 
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defendants  so  &r  from  shewing  that  they  acted  in  obe-         18 14* 


BixTl 


dience  to  the  warrant  commence  by  an  unauthorized 
course  of  proceeding;  it  was  a  trespass  in  ^hem  ^b  gainst 
initio ;  and  I  do  not  see  how  after  the  case  of  Money  y^  j^od  Others. 
LectcAy  they  can  stir  this  objection.  That  was  a  case  of 
much  public  interest  and  was  decided  upon  great  delir 
beratiop,  and  the  matter  was  upon  the  record.  If  this 
had  been  a  distinct  subsequent  trespass  of  the  defend- 
ants, it  might  have  presented  a  different  question. 

Bayley  J.  In  Price  v.  Messenger  the  defendant  so 
&r  as  he  acted  in  obedience  to  the  warrant  was  under 
the  protection  of  the  statute,  but  he  was  holden  liable 
for  the  seizure,  which  was  not  made  in  obedience  to  the 
warrant. 

Dampier  J.  The  case  of  Money  v.  Leach  decided 
that  where  the  justice  cannot  be  liable,  the  officer  is  not 
within  the  protection  of  the  statute.  In  this  case  sup- 
pose notice  had  been  delivered  to  the  justice,  for  what 
could  he  have  tendered  amends?  In  Price  v.  Mcs^ 
senger  the  justice  might  have  been  proceeded  against 
Hpon  the  warrant. 

Per  Curiam^  Rule  discharged. 

Manyai  W&s  to  Jiave  shewn  cause  against  the  rule^ 


/ 
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x8i4. 

>Stiu  The  Kino  against  The  InhabiUnts  of  the 

Count/  of  Northampton,  (a) 

Uponnotguilty  '^FHE  second  count  of  this  indictment,  onwhiAthc 

to  an  indtct-  X  , 

menc  against  veidict  was  entered  for  the  crown,  was  for  not 

the  inhabitants  ,...,, 

of  a  county  for  repairing  a  pubuc  bndge  over  the  river  JVdland^  m  » 
puMte  briHgf.tt  highway  leading  from  Northampton  to  Leicester^  used 
To TiiTStrcnd-     by  *®  subjects  of  the  king  with  their  horses,  carts,  and 

efid  elTc?  of  the     *^™*8®*  ^  ^  ^^  ^^^^^  ^  ^^  ^^^  ^  *^*  *^^  ^  ** 

bridge  hating      dangeroiis  to  pass  through  the  river  by  the  side  of  the 

been  repaired        ,  ^i, 

by  private  indi-  bridgf.     Plea,  Not  guilty.    At  the  trial  before  TTum' 

A  bridge  nay  son  B.,  at  the  last  assizes,  it  appeared  that  this  bridge 

bridge"  which  is  ^^  ^^  hy  the  public  at  all  times  on  foot  and  with 

puhlic  «' all  horses,  but  only  occasionally  with  carriages,  except  in 

arfdl!!S^!o"s       ^™^  ^^  ^^^»   ^^   ^°®^    ^^^    **  ^^    ™^^  *°  P^ 

fopawihrough  through  the  river,  at  which  times  carriages  always 
passed  over  the  bridge.  In  ordinary  times  the  car- 
riage-road went  through  the  ford,  and  the  bridge  was 
sometimes  barred  against  carriages  by  means  of  a  post 
and  chain  which  was  locked.  There  was  no  doubt, 
upon  the  evidence,  of  the  bridge  being  out  of  repair, 
but  the  counsiel  for  the  defendants  proposed  to  give  evi- 
dence to  shew  that  the  feoffees  of  certain  estates  had 
repaired  the  bridge,  and  that  one  RouSf  as  their  agent, 
had  the  control  of  the  key.  To  this  it  was  objected 
that  repairs  done  by  individuals  could  not  be  evidence 
to  shew  the  bridge  not  a  public  bridge^  which  was  the 
only  issue  upon  these  pleadings.  The  learned  Judge 
was  of  that  opinion,  and  rgected  the  eridence. 

(«)  Cause  was  shewn  against  the  rale  at  SetjemHtWM  before  tfo 
Urn. 
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f^oplcjf  SajL  moyed,  in  the  last  term,  for  a  rule  nisi        '814. 
for  a  new  trial,  upon  the  rejection  of  tfiis  evidence;  and      ^hc  Kino 
he  also  took  exception  to  the  count  that  it  did  not  »hew     xh?inhahi. 
the  bridge  to  be  a  public  bridge,  but  cmly  a  bridge  to        tantsof 
be  used  on  particular  occa^ons,  which  could  not  be  if         tqn. 
it  were  a  public  highway ;  for,  according  to  the  lan- 
guage of  Healk  J.  in  Bobe?is  v.  Karr  (a),  there  could 
not  be  a  partial  dedication  to  the  public.     But  Lord 
Slenbormig/i  C.  J.  said,  thou^  it  muft  be  an  absolute 
dedication  to  the  public,  still  it  might  be  definite  as  to 
time;  and  the  Court  grantdd  the  rule  on  the  first 
point  only. 

Clarke^  Faughan  Seijt)  Dayrettj  and  JbboUf  shewed 
cause,  and  maintained  that  however  material  the  evi- 
dence might  have  been  upon  plea  by  the  defendants 
diaiging  the  feoffees  with  the  reparation  of  the  bridge^ 
it  was  not  evidence  upon  tlie  point  whether  it  were  a 
poblic  bridge,  whidi  was  the  cmly  remiuning  p<Mnt 
upon  the  pleadmgs  after  the  bridge  was  proved  to  be 
out  of  repair.    The  use  of  the  bridge,  and  not  the 
mode  in  which  it  is  rq>aired,  constitutes  it  a  public 
bridge;  and  admitting  that  it  could  have  been  proved 
to  have  beei)  repaired  by  these  feoffees  from  all  tim^ 
fltill  it  might  be  a  public  bridge;  and  so  die  defend- 
snts,  notwithstanding  the  evidence,  would,   on  diis 
issuer  have  been  liable.      It  was,  therefore,  perfectly 
inelevant  to  the  matter  in  issue. 

Lord  Ellenborough  C.  J.    I  doubt  whether  in  die 
extreme  rigor  of  correctness  this  evidence  ought  not  to 

Id)  t  Camp.  N,  P.  C.  36a. «. 

have 
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have  been  received,  though  certainly  if  it  had  stood  by 

itself  it  would  have  had  but  little  effect.     The  only 
The  KiMO  lit. 

€gaittst        question  was,  whether  this  were  a  public  bridge.    And 

tanu  of '  .  might  it  not  be  material  upon  that  quesdon  to  inquire 
^^VoM,*""  ''^y  ^b^"*  ^^^  ^^  ^^^^  manner  it  had  been  repaired^ 
with  a  view  of  ascertaining  whether  those  repairs  were 
adapted  to  the  service  of  the  public,  or  merely  to  the 
purposes  of  ornament  or  private  convenience?  In 
order  to  ascertain  whether  it  be  a  public  bridge,  the 
mode  of  its  construction  and  the  manner  of  its  contino* 
anoe  may  be  circumstances  which,  as  they  are  con- 
nected  with  others,  nmy  have  much  or  little  waght 
But  we  are  not  inquiring  into  the  efiect  of  the  evidence; 
it  is  enough  if  the  fact  by  whom  repaired  may  be  in 
any  degree  a  criterion  to  determine  whether  the  bridge 
be  or  be  not  of  a  public  nature.  Repairs  done  by  an 
individual  are  prima  facie  rather  to  be  ascribed  to 
motiws  of  private  interest  in  his  own  property,  than  as 
done  for  the  public  benefit ;  and  if  an  inference  might 
have  been  drawn  fi^m  the  fact,  the  jury  ought  to  have 
had  an  opportunity  of  judging  of  that  inference.  It 
was  not  of  much  weight,  perhaps,  but  upon  the  sum- 
mum  jus  I  think  the  evidence  was  admissible.  It  is 
not  necessary  that  the  bridge  should  have  been  open  at 
all  times}  perhaps  it  has  grown  out  of  this  circum- 
stance^ that  there  was  a  highway  through  the  ford, 
and  the  people,  ^hen  that  was  bad,  were  used  to  go  by 
outlets  on  the  land  adjoining,  to  the  great  detriment  of 
the  individual  owner.  The  bridge,  therefore,  like  many 
others,  may  have  originated  in  the  convenience  and 
for  the  protection  of  the  individual,  but  still  it  may  be 
of  public  right,     I  think  that  the  evidence  was  barely 

admisslblci 
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admissible,  and  that  the  learned  Judge  would  have  exer- 
cised a  more  correct  discretion  by  receiTinc:  it 

Le  Blakc  J.    It  was  for  the  prosecutor  to  shew  it        tanti  of 
a  pubKc  bridge;  and  the  defendants  had  a  right  to    ^""""n.*"' 
give  every  species  of  evidence  to  shew  the  contrary. 
One  medium  of  proof  was  to  shew  that  it  had  been 
repaired  by  individuals;  though  that  alone  would  be  of 
very  little  weight.  ' 

Dampieb  J.  From  the  circumftance  of  private  per- 
sons repairing  the  bridge,  it  was  open  to  the  defendants 
to  contend  that  it  was  not  a  public  bridge^  with  what 
effect  I  do  not  say,  though  possibly  it  would  not  have 
been  great  It  might,  however,  be  a  link  in  the  evi« 
dence  to  shew  the  passage  over  the  bridge  was  not  of 
public  right  but  of  sufferance. 

Ter  Curiatny  Rule  absolutew 


Jaruett  against  Leonard,  (a)  jfj^lh. 

TK  an  action  brought  by  order  of  the  Ix>rd  Chan-  inanacUonbr 

cellor  by  the  .plaintiff,    against  whom  a  commis-   Jpi^nrt^thepe- 

sion  of  bankruptcy  had  issued,  against  the  defendant)   Jl^^i"'^^*^*' 

validity  of  the 
commission,  proof  that  the  bmkrupt  and  petitioning  creditor  attended  the  second  meet* 
iojC  of  the  commissiaTiers  and  diKUssed  before  them  the  debt  due  to  the  petitioning  cre- 
ditor, and  prodoced  their  accounts,  and  that  the  bankrupt  objeAed  to  part  of  the  petition- 
ing creditor's  account,  and  the  commissioners  ticked  o^such  items  in  it  as  they  allowed^ 
and  struck  a  balance  of  169/,  was  held  to  be  evidence  to  be  left  to  the  jury  of  an  im- 
plied admission  by  the  bank  rapt,  from  his  conduct  and  demeanor  before  the  oommtssion- 
cri,  thu  »uch  a  balance  Was  due,  but  not  of  an  adjudication  by  then  by  their  own 
aochority,  or  of  an  award  made  by  them  with  the  consent  of  parlies;  and  therefore  where 
it  had  been  so  lett  to  the  jmy,  the  Court  granted  a  new  trhl. 

(^4  Cause  waieliswa  against  tjie  rate  at  SirjeantsWtokMQrt  this  term. 

who 
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fti4«       wlio  was  petitioning  creditor  and  assignee  muferdial 
'     "         commission,  which  was  tried  before  Dampier  J«  st  die 
^^c^      last  asues  at  WorcesUr^  the  defendant    having  ^en 
LcoNAKo.      notice  mider  the  statute  of  his  intention  to  dilute 
Ae  proceedings  under  die  commission^  the  only  ques^ 
tion  was,  as  to  the  existence  of  the  petitioning  creditor'ft 
dAk»    It  appeared  that  some  time  before  the  issniogof 
the  eommksion  there  had  been  a  meeting  between  tbe 
plaintiff  and  the  defendant  and  their  attorney,  when  a 
proposal  was  agitated  for  ^ving  the  defendant  a  wai^ 
rant  of  attorney  for  2$6L^  which,   however,  was  not 
carried  into  efiect.     At  the  second  meeting  of  the  com- 
missioners under  the  commission,  the  plaintiff  and  de- 
fendant attended,  the  latter  with  his  attorney,  and  the       | 
debt  due  to  the  defendant  was  discussed  between  them 
before  the  commissioners.     The  defendant  produced       | 
his  account,  and  the  items  of  it  were  ticked  off  by  the 
commissioners  as  they  allowed  them.     The  plaintiff 
also  said  he  had  accounts,  and  produced  them  to  the        | 
conunissioners,  who  examined  the  vouchers^  and  went 
through  the  accounts.     Part  of  the  plaintifi^s  account        I 
was  objected  to  by  the  defendant,  and  at  last  a  ba-        ^ 
lance  was  allowed  by  the  commissioners  of  i6p/.  lis. 
Kotbing.  more  was  said  by  the  plaintiff     The  defend* 
ant  made  a  farther  demand  of  about  70/.     It  was  ob* 
jected  that  this  was  not  evidence  against  the  plaintiff 
of  the  existence  of  a  good  petitioning  creditor's  debt; 
but  the  learned  Judge  was  of  opinion  that  it  was  at 
least  prim&  fitcie  evidence,  and  likened  it  to  an  adjudi- 
cation by  the  conomissioners;  or  a  settlement  of  accounti 
before  an  arbitrator,  and  said  he  thought  the  debt  was 
established  by  the  investigation  of  the  conmiissioners. 
A  verdict  was  thereupon  found  for  the  defendant 

II  Arule      _ 
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A  nUt  idii  Ibr  a  new  trial  was  obtained  ift  the  last 
term  vpoa  die  eefeie  olneetion,  in  eai^rt  of  whicfa  it 
was  uiged,  that  the  oonunutiOnen  had  no  authority        against 
of  themselves  to  bind  the  pbuntifl^  and  tbilt  the  plaintiff     ^^''''''^f' 
hy  attending  and  disputing  the  petitioning  creditor's 
AiAm  before  theniy  did  not  constitute  them  a  judicature 
by  which  he  voluntarily  submitted  to  be  bound,  but 
that  their  decision  was  in  invitum. 

JinrviSf  Abbott  and  Ptdler  shewed  cause,  and  did  not  ' 

inaist  that  what  was  done  by  the  commissioners  was 

rea  adjudicata,  as  if  done  under  their  original  authority, 

but  contended  that  it  amounted  to  an  adjustment  of  the 

debt  with  the  consent  of  the  parties;  and  they  adverted 

to  the  evidence  of  the  prior  treaty  respecting  the  war« 

rant  of  attomqr  as  confirming  the  existence  of  such 

dri>t    It  is  true  that  the  plaintiff  was  bound  to  vpfe»x 

to  his  commission,  and  so  far  his  act  was  not  voluntary; 

but  he  was  not  bound  to  come  with  his  aocoupts  before 

the  commissioners,  and  make  them  the  arbitrators  of 

the  disputed  balance.    Tlie  commissionerB  were  to  a 

certain  extent  as  far  as  raided  the  ordinary  proceed* 

ings  under  the  commission,  not  of  his  own  choice;  but 

that  will  not  hindear  their  being  arbitrators,  if  the  party 

volunteers  to  make  them  such.     He  might  have  refused 

to  litigate  this  debt  b^ore  them ;  but  now  that  he  has 

diQBeA  to  do  it,  it  shall  not  be  permitted  him  to  say 

that  that  has  been  done  in  invitum  which  was  done  at 

his  own  instance.    It  was  a  voluntary  submission  to 

tkeir  decision,  and  if  not  cOflcIusive  was  certainly  prim& 

fiicie  evidence  against  the  pfadntiff.    In  Pitie  v.  Mm* 

nttt  (a),  the  proof  bcibre  the  commissioners  w#s  entirely 

eac  partei 
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ex  partem  and  without  any  assent  of  the  bankrupt  of 
assignees,  and  on  that  account  was  considared  as  nol 
tff^i/       sufficient  evidence  of  the  debt. 

.I.BONAIO. 

Campbell  (with  him  Dauncmf)  contra,  as  to,  the  pro- 
posal respecting  the  warrant  of  attorney  said  that  it  was 
made  with  a  view  only 'of  protecting  the  bankrupt's 
goods  for  the  benefit  of  all  his  creditors;  and  he  insisted 
that  what  took  place  before  the  commissioners  was  not 
evidence  of  the  petitioning  creditor's  debt.     The  meet- 
ing was  not  held  for  the  purpose  of  ascertaining  the  pe 
titioning  creditor's  debt,  which  had  been  done  before 
upon  the  opening  of  the  commission ;  neither  wss  the 
proof  offered  or  received  with  that  view,  but  only  with 
a  view  to  a  dividend ;  and  if  the  bankrupt,  thought  that 
the  debt  was  not  due  it  was  his  duty  to  resist  the  proof 
before  the  commissioners;    therefore  such  resistance 
shall  never  be  construed  into  an   agreement  on  his 
part  to  be  bound  by  their  determination.     Neither  does 
it  amount  to  an  admission  that  such  a  balance  was  dae; 
it  does  not  appear  that  he  expressly  admitted  it,  nor 
can  it  be  implied  from  his  silence  after  the  commis- 
uoners  had  allowed  the  balance;  it  would  have  been 
unavailing  to  have  farther  disputed  it.     If  the  proof  be 
prima  &cie  evidence,  it  will  be  conclusive  in  most  in- 
stancesi  for  it  will  be  difficult  to  rebut  it  by  proving  the 
negative^    that  there  was    no    petitioning    creditor's 
-  debt 

Lord  EllenborougH  C.  J.     If  it  was  left  \o  the 

•  jury  upon  the  demeanour  and  conduct  of  the  bankrupt, 

at  the  time  when  the  accounts  were  produced  and  the 

set-off  gone  into,  whether  his  demeanour  and  conduct 

before 


Lbomaro. 
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befive  the  oommissioners  as  indififerent  person^  vidiout        iSi4« 
loddng  to  their  situation  of  commissioneny  was  such  as       — - 
to  amount  to  an  admisipon  of  the  debt,  I  think  it  was        ^^^t 
rightly  left  to  the  juiy,  and  they  mightdraw  the  infe* 
rence  which  they  did.    My  doubt  is  whether  it  was  left 
as  the  admission  of  the  par^^  or  whether  what  was 
done  before  the  conmiissioners,  did  not  derive  an  autho- 
rity from  its  being  done  before  them  as  commissioners 
or  as  arbitrators.    As  commissioners  they  had  not  any 
authority  to  conclude  the  bankrupt  by  such  an  invest!* 
gation ; '  and  it  does  not  appear  that  they  were  consti- 
tuted  arbitrators  with  the  assent  of  the  parties.    If  the 
question  went  to  the  jury  upon  the  admission  of  the 
party  as  it  was  to  be  collected  from  his  conduct  before 
the  commissioners,  I  think  it  ^as  properly  left  to  them, 
bot  if  it  was  carried  £EurtIler  I  have  much  doubt  whethei 
its  effect  was  not  overstated. 

Le  Blanc  J.  I  collect  from  the  learned  Judge  that 
8ome  weight  was  given  to  the  circumstance  of  its  being 
determined  before  the  commissioners,  and  that  it  was 
not.  left  to  the  jury  merely  as   an  admission  of  the 

party. 

Dampish  J.  I  think  that  I  rather  left  it  to  the 
jury  as  being  a  debt  which  was  established  by  the  in- 
vestigation of  the  commissioners  than  one  that  was 
admitted  by  the  party. 

Per  Curiam^   "  Rule  absolutet 


Vol.  IL 
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i8i4* 

>^ih,         .GoODEiGHT,  on  the  Demise   of  Richards, 

against  Williams,  (tf) 

tK'^.Sn-  EJECTMENT  for  lands  in  Cardiganshire,  and  the 
ing  -^"i^'*    ^  venire  was  awarded  out  of  Salop  upon  a  suggestion 

fvyUsiox  the  Qf  Jt3  being  the  next  English  county,  and  the  cause 

•ristog  there ;  Came  on  there  at  the  last  assizes  before  Dampier  J.  when 

en  dectment  objection  was  taken  that  Salop  was  not  the  next  En^isli 

Ci^if^M  the  county  to  South  Wales ;  but  the  learned  Judge  being  of 

mrdeTmit  of  <>pii>i<^  ^^^  the  objection  was  on  the  record,  permitted 

Sakf^  »nd  ob-  ^be  trial  to  proceed,  and  a  verdict  was  £jund  for  the 

jectionwM  ^     ^  *^  ' 

thereopen  made    plaintifil 
at  the  trill, 
and  «  verdict 

pwLtjfr/the  W.  Owen  moved  in  the  last  term  in  arrest  of  judg- 

fh7j^d|[^e!u :  ^^^  ^^  *®  ground  of  a  mistrial,  for  that  the  venire 

"^  ^^^\  't  ^"ght  to  have  come  out  of  Herefordshire^  or  to  set  aade 

Sal0p  wtiln  theverdipt  for  irregularity;  and  he  produced  an  affi- 

fact  nearer  tp_,_._  _.         ,,.  .,, 

the  lands  in        davit  which  stated  It  to  be  the  mvariable  practice,  to  tr)' 

^e  ea4V*of       ^  issues  arising  in  South  Wales  in  Herefordshire,  as  the 

hddIi'<rtto\I?^  ^^^^  JSngff^A  county;  and  he  said  that  if  Salop  were  the 

the  practice.       j^^^^  En^isJi  county,  then  all  the  judgments  in  causa 

arisii\g  in  South  Wales  which  have  passed  upon  verdicts 

given  in  Herefordshire  would  be  erroneous;  and  be 

cited  Morgan  v.  Morgan  {b). 

Abbott  and  W.  B.  Taunton  shewed  cause,  and  as  to 
setting  aside  the  verdict,  they  relied  on  an  affidavit 

(«)  Canse  ^rai  shewn  against  the  niie  U  Serjemtts'-Inw  before  this 
term 

\Jk)  Varit.tL 

%Alch 
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whidi  stated  that  the  premises  in  dispute^  and  t&e  resT^         r8t4. 
dence  of  the  witnesses,  were  ncai*er  to  the  county  of        — — 

GToODRIOBT 

Sahp  than  of  Hereford^  and  that  the  town  of  Shrewsbury         againa 
was  nearer  than  the  city  cX  Hereford^  and  the  trial  could 
be  had  at  less  expence  diere,  and  the  witnesses  could 
attend  with  greater  convenience  than  at  Hereford^  there 
beizig  a  stage  coach  from  Aberystwith,  near  to  which  the 
t»enuses  were  sitaateytoSAr^uv&tpyyand  none  to  Hereford. 
And  they  referred  to  Jmbrose  v.  Rees  (a),  where  the  trial 
being  at  Monmoalh^  which  was  in  fact  the  next  English 
county,  the  Court  refused  to  set  aside  the  verdict  on 
tbat  ground.;  and  thou^  the  Ck>urt  gave  as  a  reason 
that  the  defendant  did  not  object  at  the  time,  that  can-* 
aot  mean  at  the  time  of  trial ;  for  the  objection  would 
be  of  none  efl^t,  the  Judge  being  bound  to  try  it    The 
time  for  objecting  therefore  must  be  upon  delivery  of 
the  issue,  when  the  suggestion  is  entered,  and  the  party 
may  apply  to  have  the  suggestion  altered,  or  he  may 
counterplead  it;    in  the  same  way  as  upon  a  sug- 
gestion of  the  death  of  either  party,  the  other  party 
may  traverse  it.     And  for  this  purpose  it  appears  from 
the  case  of  Brocas  v.  Civif  London  (&),  that  he  shall 
have  reasonable  time  before  the  entry  of  a    nient 
dedire.     And  it  is  observable  that  stat.  13  G.  3.  c.  51., 
for  discouraging  frivolous  suits  upon  causes  of  action 
arising  in  iVales^  speaks  in  the  preamble  of  the  prac- 
tice being  to  try  the  same  "  in  the  nearest  adjoining 
En^ish  county  to  that  part  of  Wales  in  which  the 
cause  of  action  has  arisen,"  so  that  if  proximity  of 
place  is  to  be  attended  to,  the  affidavit  brings  the 
case  within  the  very  letter  of  chat  preamble.    As  to 
arresting  the  judgment,  they  said  that  Morgan  v.  Mor^' 

T  a  ^an 
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1814*        gan  viw  Ae  only  case  in  which  that  had  been  dene; 
""""^        and  that  walB  on  a  different  irround  from  thi%  ^m.  that 

OOODUOttT  ^ 

i^d«sf  Mtmmoutkskire  was  but  made  an  Et^lisA  county  bj 
Stat.  27  /f.  8.)  within  time  of  memory,  and  trials  in 
prox.  com.  of  issues  arising  in  Wales  have  been  time 
out  of  mind  at  the  common  kw.  That,  therefiue,  is 
only  an  authority  to  shew  that  trials  upon  causes  of 
action  arising  in  South  Wales  cannot  be  had  in  Moth 
maidhshire^  but  not  that  they  must  be  in  Herrforithm. 
And  it  appears  by  a  case  in  Fitzh.  18  Ed.  2*  (a},  that 
upon  an  assize  of  novel  disseisin  for  lands  in  Gowret  in 
the  marches  of  Wales^  the  assize  passed  against  the  te- 
nant upon  a  writ  directed  to  the  sheriff  of  GkmeesUr^ 
as  being  the  next  English  sheriff;  and  upon  erroTi 
shewing  that  for  cause,  the  judgment  was  aflSrmed.  So 
that  it  appears  not  to  have  been  the  invariable  practice 
of  that  time  to  try  these  issues  in  Herefordshire.  And 
at  all  events,  admitting  the  practice  to  be  so  now,  this 
amounts  to  no  more  than  a  defect  of  venue,  which  is 
aided  by  the  statute  of  jeofiuls  (&}. 

W.  Owen^  (with  him  Daunceyj)  contra,  denied  that 
this  case  was  to  be  decided  upon  the  precise  itdmea- 
surement  of  distance,  or  the  facilities  of  access  between 
place  and  place,  for  that  would  afford  an  uncertain 
rule  dq;>ending  upon  the  change  of  roads  and  convey- 
ances, and  various  other  circumstances ;  and  therefore 
he  contended  that  this  was  matter  of  law  arising  out  of 
the  invariable  practice,  of  which  the  Ck>urt  would  take 
judicial  notice;  or  if  not,  would  receive  information 
upon  affidavit.    In  Ambrose  v.  Beesy  though  the  Court 

{•)  Awstf  pL  Z'^lk  ^C.^«»^&.40j.       (^)  x6  Ac  17 Cat. ».(. 8- 

refused 
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refined  to  relieve  the  defendant  upon  motion^  that  waB  1814. 
because  he  did  not  object  at  the  time,  whereas  here  he  ^  ~-*^ 
did  object  at  the  trial,  which  was  as  soon  as  he  could,  for        ^^fui 

WlLUAMt* 

the  issue  was  not  delivered  till  the  28th  of  jy^»  so  that 
be  had  not  an  opportunity  of  applying  to  a  Judge;  and 
St  all  events,  according  to  Ambrose  v.  Beesj  the  otgection 
is  on  the  record.  And  in  stats.  27  H.  8.  c.  5.  and  c.  26* 
1. 39*  it  will  be  found  that  Cardigan  is  recognised  as  a 
county  in  Sauih  Wakss  and  Morgan  v.  Morgan  is  an 
SQthority  to  shew  that  Ibrefbrdskire  is  the  uext  English 
county  to  South  WaleSj  iat  the  trials  of  aU  issues  arising 
there.  And  the  27  H.  8.  c.  26.  recites,  <*  that  Wales 
ever  hath  been  incorporated,  annexed,  united,  and  sub-  ' 

ject  to^  and  under  the  imperial  crown  of  this  realm,  as  a 
Tery  member  and  joint  of  the  same;*'  so  that  there  is 
not  any  ineonttstency  in  what  was  said  by  the  Court  in 
that  case,  that  trials  in  prox.  com.  have  been  time  out 
of  mind  and  at  the  common  law.  As  to  the  cast^  from 
TitA,  that  may  well  stand  with  Herefordshire  being 
the  next  county  to  South  JValeSj  because  Gowre  hmchi 
were  a  part  of  the  marches  of  England  and  JValeSj  and 
were  a  kind  of  neutral  territory  not  belonging  to  either, 
so  that  a  distinct  rule  might  well  iqipertain  to  them. 

Lord  ExxENBORouoH  C.  J.  I  think  this  cannot  be 
made  a  question  upon  the  irregularity  of  the  verdict, 
because  the  parties  have  appeared  and  tried  the  issue* 
But  the  question  is  properly  in  arrest  of  jvM^pnentk  ^ 
And  that  depends  upon  whether  there  be  such  a  prac- 
tice existing  as  far  back  as  we  are  able  to  tracer  that  the 
trials  rf  all  issues  arising  in  South  Woks  shall  be  ia 
Herefbrdshirej  sndm  North  Wales  in  Salop.  Nowasto 
that  it  appears  that  there  has  been  one  uniform  prao-> 
T  ^  tice;. 


VfltLlAUt, 
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1814.       tiee;   which  is  said  in  the  books  to  have  been  tima 
'•  out  of  mind,  and  to  hare  originated  in  the  cominoQ 

^IgJ^u^  law.  If  indeed  JVcUes  is  to  be  taken  as  coming  mder 
die  dominion  of  England  only  irom  the  time  of  its  con* 
quest  by  Sdward  the  First,  and  consequently  within 
time  of  memory,  such  a  doctrine  would  not  be  correct  1 
but  if  according  to  the  notions  derircd  from  the  Saxon 
usurpation  the  principality  was  considered  from  all 
times  as  feudatory  to  England^  the  doctrine  would  be 
consistent.  Whether  therefore  the  practice  originated 
in  the  common  law,  or  from  some  act  of  parliament 
which  is  not  now  extant,  according  to  tlie  opinion  of 
Jjord  C.  J.  Vaughan  (a),  it  is  so  uniform  that  it  niaj 
well  be  referred  to  one  or  the  other.  The  case  dtcd 
from  18  Ed.  2,  as  to  Gcnme  land,  h&s  been  supposed  to 
break  in  upon  this  uniform!^ ;  but  I  do  not  think  that 
will  be  so,  if  it  be  supposed  that  the  act  of  parliament 
which  provided  for  the  trials  of  issues  arising  in  Souih 
Walesy  provided  also  for  t)ie  trials  of  those  which  arose 
within  the  marches ;  that  in  the  one  case  they  should 
be  either  in  Herefordshire  or  GUmce^iershirej  in  the 
othar  in  Hertfordshire  only.  And  in  conformity  with 
the  constant  practice,  as  it  regards  the  trial  of  issues 
arising  in  Wales^  it  is  but  reasonable  to  presume^  if  such 
a  presumption  be  necessary,  that  it  was  fixed  and  regu< 
)ated  by  some  legislative  provision.  To  admit  any 
Other  rule  of  practice  would  be  to  make  what  iscertaioi 
vague  and  uncertain.  If  the  coun^  is  to  vary  accord- 
ing to  the  precise  proximity  of  place  as  it  is  ascertained 
Ipy  admeasurement,  the  next  thing  we  shall  have  to  de- 
termine will  be  how  that  admeasurenieot  is  Ip  be  made, 
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In  gectment,  for  instance,  k  it  to  commence  from  the         1814. 
centre  or  the  extremity  of  the  premises  in  question,  or  ••  '  '* 

from  the  fMrish  church  in  which  they  lie,  and  is  it  to         against 
end  at  the  church  or  at  the  town  hall  of  the  assize  town  ?     '^''•*''^^** 
llie  terminus  ad  quern  would  be  as  difficult  to  settle  as 
the  terminus  a  quo ;  whereas  there  is  not  any  difficulty  in 
pronouncing  that  Hereford  is  the  next  English  county 
to  SaiOh  fValeSj  and  Salyt  to  North  Wales.    The  usual 
suggestion  on  the  record  is  to  that  effect,  and  it  must 
be  taken  that  it  is  made  in  conformity  with  the  law,  and 
tiiat  the  party  makes  a  true  suggestion,  and  therefore  if 
it  be  found  false  it  will  cause  the  whole  proceeding  to 
be  erroneous.    I  therefore  think  the  judgment  ought  to 
be  arrested,  on  the  ground  that  there  has  been  a  mis* 
trial  in  this  case,  obtained  by  a  suggestion  made  con- 
trary to  the  law  of  the  land. 

Baylby  J.  The  statute  of  jeofails  extends  only  U> 
verdiOs  where  the  cause  has  been  tried  by  a  jury  of  th» 
pr<^>er  county;  and  the  issue  not  having  been  delivered 
Hfltil  after  term«  the  party  had  not  any  opportunity  of 
applying  to  the  Court. 

Dampier  J.  Lord  Matis/leld  was  of  qpinion  that 
Waksy  from  the  time  it  came  into  the  hands  o{Edwar4 
the  First,  was  deemed  to  be  within  the  realm,  upon  the 
doctrine  of  having  been^  bolden  before  of  his  crown^ 
and  he  said  the  notion  of  some  old  statute  that  had 
been  lost,  depended  only  upon  a  loose  note  of  Lord 
C.  J.  Vaughan  (a). 

Pet  Curiam^  Jo^gmtflt  anrntadi 

(<0  Set  a  Akt.  853.  JUx  V.  Cfv'e* 
T4 
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^Jj»^9^  Doe,  on  the  Demise  of  Vaughan,  against 

MeYLEE.  (fi) 
1^  oTUiids    ipjECTMENT,  tried  before  Dampier  J.  st  the  last 

of  which  ItftOf      m  I J 

wuidfedin  asiizes  for  the  county  of  Hereford^   which  was 

Itndsof  whi<ir  brought  by  the  lessor  of  the  pUuntifl^  as  remainder* 
^ m^l^th'a  ^^^  ^^  ^^^  ^  ^'^  ^  ^  father,  to  recover  certam 
C*^ew'*eii.  ^^  "*  ^®  county  of  Pembrckej  comprised  in  a 
tire  rent,  and    lease  made  by  his  fitther  to  the  defendant.    The  esse 

the  leue  not 

well etecDttd     was  this;   the  lease  in  question  comprised  as  weB  lands 

the  pow^:       of  which  the  &ther  was  seised  in  te^  as  three  fields  of 

l^^^j^    which  he  was  only  tenant  ifar  life,  under  a  power  to 

after  the  dea^   l^g^e  at  the  antient  rent  or  more,  and  with  a  dause  of 

of  lessor  for  the 

Irnds  tn  fee,      re-entiy  for  nonpayment  of  the  rent  for  2 1  days.    The 

though  not  fiw    -  ,  .  »  1  ^ 

the  other  land^  lease  was  granted  at  an  enture  rent,  with  a  ditnse  m 
n«y  1^!^^  re-entry  in  case  of  nonpayment  of  the  rent  for  15 
days,  and  no  sufficient  distress;  so  that  the  lease  wis 
not  exiecttted  according  to  the  power.  A  regolsr 
notice  to  quit  had  been  giTen.*  The  question  was 
whether  the  lease  was  wholly  md,  or  only  void  pro 
tanto  as  to  the  three  fields^  The  learned  Judge  in- 
dined  to  think  that  the  rent  being  oittre^  could  not  be 
apportioned,  and  therefore  if  the  lease  should  be  void 
for  the  three  fidds  only,  the  lessee  would  remain 
diarged  with  the  whole  rent,  which  would  be  unreason- 
able ;  wherefore  he  hdd  that  the  lease  was  wholly  void, 
and  directed  the  jury  to  find  for  the  plaintiff  Bat  he 
reserved  leave  to  the  defendant,  to  move  to  lestrain  the 
yeidict  to  the  three  fidds. 

(«)  Cause  was  ibcwB  agiinit  the  rak  at  Sirjtmm^^Im  bcforstlib 
tenth 

W.E. 
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W.  B.  Taunton  in  the  last  term  obtained  a  rule  nisi        1814. 
to  that  eflEect,  and  cited  Co.  Lit.  148.  b.j  and  agreed 


OOB 


diat  if  this  had  been  a  grant  of  a  rent  charge,  the         «<; ami/ 

three  fields  would  have  been  discharged,  and  the  lands 

in  &e  would  have  remained  charged  with  the  whole 

rent;  but  he  said  it  was  otherwise  upon  a  lease  reserv- 

kig  a  renty  for  diere  if  the  lease  be  avmded,  the  rent 

shall  be  apportioned. 

Abibaa  and  W.  Owen  diewed  cause^  and  referred  to 
Bees  V.  PhUUp  {a\  where  upon  a  lease  by  tenant  in  tail 
of  the  lands  entailed,  anli  also  of  leasehold  lands,  at  aa 
entire  rent^  the  lease  was  held  void  for  the  whole  as 
Bgmgt  the  reversioner,  for  that  there  could  not  be  an 
apportionment. 

Bat  Lord  Ellenborough  C.  J.  observed  that  it  did 

not  appear,  that  the  attention  of  the  Court  had  been 

directed  in  that  case  to  'Co.  Lit.  148.  b.;  and  BayUy  J. 

said  that  Co.  Lit.  was  a  strong  authority  upon  the 

point.    And  in  Stevenson  v.  Lombard  (b)  upon  covenant 

against  the  assignee  of  the  lessee  for  non-payment  of 

one  entire  rent,  the  defendant  pleaded  Jn  bar  of  the 

action,  eviction  of  a  moiety  of  the  premises  by  title 

paramount,  and  upon  demurrer  it  was  adjudged  ill, 

because  the  rent  might  be  apportioned;  and  the  do* 

fendant  had  leave  to  amend  and  plead  it  to  one  moiety 

of  the  rent  only.    And  Dampier  J.  said  that  he  was 

misled  at  the  trial  by  a  recollection  of  the  Lord  MomO* 

jojfs  case  (r),   without  adverting    to  the   distinction 

that  the  grant  an  J  render  of  one  entire  rent  in  that 

(4  IT^htvf.  Mxck.  Xep.  69.       [D  %  Sasi,  S7S*        (f)  5  JUf.  3. 
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caae  tended  to  destroy  the  evidence  of  the  antieot  rent; 
but  that  was  not  so  here,  because  not  any  rent  was  neces- 
sary to  be  reserved  for  the  lands  in  fee  simple;  and  in 
Co.  Lit.  148.  b.  it  is  laid  down  thnt  if  a  man  be  seised 
of  two  acres,  one  in  fee,  nnd  smother  in  tail,  and  make 
a  lease  for  life  or  for  years  of  both  acres,  and  dieth, 
and  the  issue  in  tail  avoidetli  the  lease,  the  rent  shall  be 
.  apportioned. 

Per  Curiam^  Rule  absolute. 


EvERTii  and  Another  against  S^ith.  (a) 


fr^l|f?tr"jiitd,  ASSUMPSIT  to  recover  a  total  loss  on  freight,  on 
at  Aod  from  R.  ^  policy  of  assunuicc  on  ship  valued  at  loooA,  and 

and  any  ports  .  . 

in  xheBaltk  to  OH  freight  valued  at  1200/.,  and  on  cabin  cargo  valued 

any  ports  in  the  t  /•  x»  •  »  «  .1 

United  King,  at  40o/.,  at  and  from  Riga  and  any  other  ports  m  the 

ship'was  char-  Baltic  to  any  ports  in  the  United  Kingdom.     Loss  by 

tercd  to  sai  restraint  and  detention  of  the  ship  by  the  government 


with  a  eargo 

^Tin  the***"*  at  Riga.     There  were  also  the  usual  money  counts. 
Plea,  general  issue* 
At  the  trial  before  Lord  EUefibwxnigh  C.  J.  at  th< 


port  in  the 
Btlt'u  not  be- 
yond J?.,  and 
from  thence  to 

take  in  a  home-  last  Surty  assizcs,  it  appeared  that  the  ship  sailed  from 

IJIJlllaTuffrtm  Lofidon  on  the  12th  of  Jtdy  1812,   under  a  charter^ 

atJe"^whllV^    party,  by  which  it  was  covenanted  that  the  ship  being 

she  was  detain-  furnished  With  an  outward  cargo,  should  sail  with  the 

ed  for  6ve  ° 

weeks  and  pre- 
vented from  loading  by  order  of  the  s<oTcrnmeot,  and  the  freighter  never  loiiled 
.  her,  and  a  few  days  after  the  detention  cea5ed  the  frost  set  in,  which  detained 
her  there  till  the  spring,  when  she  procured  a  freight  from  other  perseot,  and  retimed 
with  it  to  Z.,  bat  the  expencts  of  her  detention  exceeded  such  freight :  Held  that  the 
policy  had  attached  at  the  time  of  the  detention,  but  that  freight  having  been  after- 
wards earned,  the  underwriter  was  not  liable. 

(«)  Cause  was  thcwo  against  the  mle  at  5ef;V4itfi*./iiji  bcfoit  this 
ten*. 


same 
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fatne  Iroin  the  port  df  London  to  some  port  in  tb^        1814. 
B4dii€  not  beyond  Riga^  and  hating  discharged  her       — • 
caigo  should  proceed  in  ballast  to  Rigth  A^d  being        aJaV<t^ 
arrived  there  give  notice  to  the  agents  of  the  charterers,        ^^' '  '^* 
and  take  on  board  from  them  at  that  place  a  full  cargo 
of  hemp,  &c^  and  return  therewith   to  the  port  of 
London,  and  that  the  ship  should  if  required  lay  at 
Riga,  for  the  purpose  of  taking  on  board  her  home*- 
ward  cargo,  and  in  the  port  of  London  for  discharging 
the  same,  40  running  days  and  ten  days  on  demurrage. 
The  ship  delivered  her  outward  cargo  at  Colberg^  and 
proceeded  to  Riga  under  a  Rostock  flag,  where  she 
arrived  on  the  23d  of  September^  and  the  master  imme- 
diately gave  notice  to  the  charterers'  agent,  and  deli- 
Tcred  his  papers  at  the  custom  house,  and  applied  for 
their  return,  and  for  leave  to  reload,  but  his  papers 
were  refused  and  he  was  informed  that  his  ship  was 
under  sequestration,  and  that  he  could  not  be  permitted 
to  reload.     This  was  on  the  fourth  day  after  his  arrival, 
and  during  the  continuance  of  this  restraint  the  master 
^)plied  to  the   charterers'  agent,  who  was  unable  to 
load  on  account  of  the  order  from  the  Russian  govem- 
I&ent   prohibiting    the   loading   of  goods   on    board 
ahips  sailing  under  RostocJc  colours.      The  restraint 
contmued  about  five  weeks,  and  on  the  30  th  of  October 
the  frost  set  in,  in  consequence  of  which  the  ship  was 
detabed  there  the  winter,  apd  never  got  a  loading  from 
the ^harterers'agent,  but  the  next  spring  the  master 
procured  a  freight  from  other  persons,  with  which  he  re- 
turned to  this  country,  the  expences  which  had  been  then 
incurred  amounting  to  as  much  or  more  than  such  freight. 
Ppder  th^e   circuipstances  the  ^laintifls  contended 

that 
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18 14«^       that  tUs  was  a  loss  within  the  polli^,  beisg  a  lom  of  the 
■  freight  which  would  have  aecnied  under  the  diaito- 

aiMhut  party,  by  means  of  one  of  the  perils  insured;  and  they 
were  willing  to  abandon  to  the  imderwritear  tfae  freight 
actually  earned,  on  b^g  allowed  the  expenoes  in- 
curred by.  the  ship's  detention  al  Biga  during  the 
winter.  The  defendant,  on  the  other  hand,  casOeaiied 
that  it  was  not  a  loss  within  the  policy,  because  the 
insurance  was  not  on  any  particular  designated  freighc, 
but  only  on  freight  for  a  designated  voyage^  and  that 
freight  had  been  earned  by  the  perfbnnance  of  the  voy- 
age.    A  verdict  however  was  found  for  the  plaint^ 

Matryat  obtained  a  rule  nisi  in  the  hwt  term  fiir  a 
new  trial ;  in  support  of  which  he  ui^ged  that  the  plain* 
tift'  right  to  freight  under  the  charter-party  had  never 
commenced,  because  it  did  not  appear  that  any  part  of 
the  cargo  was  ever  put  on  board,  or  ready  to  be  sbipp^i 
neither  was  the  loss  of  that  freight  induced  by  a  Iosb 
of  the  ship ;  and  so  the  case  was  distinguishable  from 
Monigcmery  v.  I^fU(m{a\ .  Thompson  v.   Tmflarl^\ 
HomcasUe  v.  SuaTt{c).     And  he  dted   McCarthy  n 
Abel{d)  to  shew  that  an  embargo  is  not  a  cause  of 
loss  if  freight  be  afterwards  actually  earned  by  the 
assured. 

Best  SerjU  and  Ttukfy  shewed  eause^  and  relied  on 
f%amps(m  v.  Taylar^  and  Homcastle  v.  Suartj  and 
Mackenzie  v.  Shedden  {e)  as  decisive  that  the  plaistifi 
acquired  an  inchoate  right  to  freight  under  the  duuter- 

(«)  3  r.  R.  36».  («  t  r.  A  47«.  (0  7  East,  ¥^ 

{i)  s  E§§i,  388.  (<)  %  Camp.  N.  P.  C.  431* 

party 
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party  by  the  comineDoeineDt  of  the  voyage,  witliout        1814. 
taking  any  goods  on  board;  and  they  referred  to  Da^ 
vidttm  V.  JViUasetf  (a)  as  marking  the  distinction  in  this        a^iuna 
respect  between  a  chartered  and  a  general  ship.    And 
as  to  the  loss,  they  contended  that  although  in  those 
cases  there  was  a  total  loss  of  the  ship  i^ich  occasioned 
the  loss  of  the  freight,  still  freight  may  be  equally  lost 
by  any  other  of  the  perils  insured.    In  Forbes  v.  Aspi" 
nail  {b)  the  Court  said  that  freight  is  the  profit  earned 
by  the  ship-owner  in  the  carriage  of  goods  on  board  his 
8hip»  and  an  insurance  on  freight  is  to  secure  that  pro- 
fit, in  case  he  is  prevented  by  any  of  the  perils  insured 
from  earning  such  profit.    And  have  not  the  assured 
in  this  case  been  prevented  by  the  detention  from  earn- 
ing the  profits  which  would  otherwise  have  accrued  to 
them  under  the  charter-party?    If  they  have^  th^  huw 
gnage  of  Le  Blanc  J.  in  Davidson  v.  WiUasey^  is  deci- 
sive; he  said  that  in  the  case  of  a  freight  policy,  where 
the  assured  has  entered  into  a  contract  for  freight, 
under  which  he  would  be  in  a  condition  to  earn  his 
freight,  if  the  voyage  were  not  stopped  by  a  peril  insured, 
there  if  the  voyage  has  commenced  in  which  the  fireight 
is  to  be  earned,  and  be  stopped  byanyof  those  perils,  the 
assored  will  be  entitled  to  recover  to  the  fiill  amount. 
It  may  be  argued,  perhaps,  that  the  assured  might  have 
loaded  after  the  restraint  ceased,  and  for  that  purpose 
m^  have  kept  the  ship  xo  additional  days  on  demur- 
rage; but  th^  were  not  bound  to  do  so;  that  was  an 
option  given  .themibr  their  benefit,  and  not  their  pre* 
jodioe.    Besides,  the  Court  has  never  said  that  every 
juoe  question  between  the  freighter  and  owner  shall  be 

raised 
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1 8 1 4.  raised  by  the  underwriter*  As  to  McCarthy  v.  Abel  the 
■  distinction  is  clear,  because  there  the  assured,  notwith* 

J^IJm  "  standing  the  embargo,  earned  the  very  same  freight  that 
lie  contracted  for.  But  here  the  freight  actually  earned  is 
not  the  specific  freight ;  neither  can  it  be  said  to  be  an 
earning  of  profit  tvhen  it  appears  to  have  been  not  oulj 
of  no  benefit  to  the  plaintifis,  but  a  losing  concern. 

The  SoUdtor^General  and  Marryat^    contnS,  aftet 
some  argument,  admitted  upon  the  cases   cited  that 
there  had  been  an  inception  of  tlie  risk  under  the  char- 
ter-pai'ty,  but  denied  that  they  were  authorities  to  shew 
that  such  a  loss  had  happened  in  this  case  as  would 
entitle  the  assured  to  recover.     On  tlie  contrary,  in  all 
of  them  there  had  been  a  loss  of  the  ship  so  as  to  cause 
a  total  failure  of  the  voyage,  and  there  is  not  any  in- 
stance in  which  the  voyage  having  been  performed  and 
freight  earned,  the  assured  h(ive  been  permitted  to  re- 
cover by  reason  of  a  detention  occasioning  the  failure  01 
a  contract,  under  which  other,  and  perhaps  more  bene- 
ficial freight  would  have  accrued.     To  hold  that  the 
assured  might  recover  in  such  a  case  would  be  to  make 
the  underwriter  not  an   insurer  on  freight  for  the 
voyage,  but  an  insurer  for  the  performance  of  the  par- 
ticular contract;  and  supposing  that  could  be  done^ 
still  it  does  not  appear  that  the  contract  could   not 
have  been  performed,  or  that  any  thing  more  than  a 
delay  in  the  performance  was  occasioned  by  the  deten- 
tion.    The  freighter  was  not  discharged  from  his  con- 
tracty  and  perhaps  if  he  had  had  his  cargo  ready  to  be 
put  on  board  when  the  detention  ceased  the  ship  might 
have  been  able  to  sail  in  tlie  interval  before  the  frost  set 
in^  but  if  not,  it  amounts  only  to  a  delay  of  the  adven- 
5   .  ture. 
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tare.     And  McCarthy  t.  Abel  decidsd  that  a  loss  U  not         18x4. 
demandable  against  the  lUMlerwriter  on  freight  by  rea-         — — 
son  of  a  delay  occasioned  by  one  of  the  periU  insured,         n;^ainfi 
if  the  freight  be  ultiinately  earned ;  and  it  matters  not 
to  the  underwriter,  who  merely  insures  against  the  loss 
of  that  particular  subject,  whether  tJbe  freight  earned 
be  the  same  as  contracted  for  or  a  different  freight- 
So  in  Anderson  v.  Wallis  (a)  it  waa  adjudged  that  a  loas 
of  the  voyage  for  tlie  season  did  not  warrant  the  as- 
sured in  abandoning  and  throwing  the  burdbyen  on  the 
undfsrwriter. 

Lord  EuLENBoitouGH  C  J.  There  is  no  doubt  that  tJba 
policy  attached ;  but  before  we  decide  the  other  point  i 
dKHdd  wiah  to  refer  more  particularly  tp  McCarthy  v. 
Abel^  and  Anderson  t.  Wallis^  which^  according  to  ray 
recollection. of  them,  Mill  go  a  great  way  to  the  deoU 
sion  of  this. 

On  a  subsequent  day  at  Serjeants^  Ittn, 

Lord  EixENBOBoucM  C*  X  delivered  the  .opiuion  of 
the  Court  in  substance  as  follows :  Thi^  was  a  poUcy  of 
Insurance  at  and  from  Riga  wd  any  ports  in  the  Baltic 
to  any  ports  in  the  United  Kiogd(Mn,  on  ship  valued  at 
looo/.,  oB  frei^t  valued  at  1200/.,  and  on  cabin  carg«^ 
valued  at  4002.,  and  the  loss  was  declared  t9  be  by  da* 
tention  of  the  government  at  Biga.  -  The  only  question 
made  was  respecting  the  reco^vry  of  the  freight,  wheth^ 
this  was  such  a  loss  as  to  entitle  the  asmirad  to  aecover* 
The  only  way  in  which  it  was  treated  as  lost  ^iM^  that  die 
dup,  4MI  account  of  her  carrying  a  jRor/oo^  fl|^  wm  Ait 

(«)  Jnift  S40. 

considered 
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i8 14.  considered  by  the  govenunent  al  Siga  as  a  ship  whkji 

"•"•^^  ouffht  to  be  permitted  to  take  on  board  a  carffo,  and 

t^ahtst  notice  was  given  to  the  c^tain  that  he  was  not  to  be 


I 
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allowed  to  load.     His  papers  were  not  returned  to 
him,  and  being  thus  unable  to  take  in  her  cargo  the  ^p 
was  detained  at  Riga  for  five  weeks.      The  agent  of 
the  assured  could  not  load  oh  account  of  her  detentioii, 
and  being  under  a  Bosiock  flag.     The  frost  set  in  on 
the  30th  of  October,  so  that  there  was  a  period  of  a 
few  days  after  the  detention  ceased  before  the  fitist 
bqpm.    Tlie  ship  renuuned  there  the  winter,  and  never 
received  a  loading  firom  the  charterers,  but  in  the 
spring  procured  another  loading  with  which  she  re- 
turned home  and  earned  her  fi^ight,  bul^  the  expences       < 
incurred  by  her  stay  exceeded  such  freight.    It  was 
contended  under  these  circumstances  that  this  amounted 
to  a  total  loss  of  the  freight     Before  we  pronounced 
our  opinion  we  wished  to  look  into  the  cases,  particu- 
larly those  of  Anderson  v.  Wallis,  and  'McCarthy  v,        I 
Abel,  and  on  reference  to  those  cases  we  find  ourselves        I 
confirmed  in  the  opinion  we  entertained  upon  the  ar-        ' 
gument,  that  this  is  not  a  case  of  loss  recoverable 
tmder  the  policy.    This  was  an  insurance  on  frei^t  ge- 
nerally, not  on  any  specific  fireight ;  the  charter-party  is 
only  material  to  shew  that  upon  the  ship's  arrival  at 
Sign  there  was  an  inchoation  of  the  risk.    The  under- 
uriter  did  not  insure  that  any  particular  freight  should 
be  brdught  home^  but  if  any  freight  is  brought  home, 
a  loss  has  not  happened  for  which  he  undertook  to 
indemnify  me  assured.    In  this  case  the  only  inconve- 
nience that  has  arisen  is  to  be  attributed  to  the  pro- 
traction of  the  adventure^  but  that  was  decided  in 
Jndenon  v.   WaUis,  and  M^Cartfy  t.  Abel,  not  to 
13  constitute 
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constitute  a  Io9&     In  M^Carthf  v.  Abel  it  was  held         1814. 
not  to  be  a   loss  of  frbight,  the  freight  having  been 
specifically    CKumed:    the    Court    said,    ^*  the   sii^le         ^^* 
pomt  was,  whether  the  freight  had  been  lost  or  not* 
If  the  fiict  were  merely  looked  at,  freight  in  the  events 
which  had  happened  had  not  been  lost,  but  had  been 
Mly  earned   and  received  by  or  on  behalf  of  the 
assured :  and  if  so,  no  loss  could  be  ptx>perly  demand- 
able  against  the  underwriters  on  freight,  who  merely 
insure  against  the  loss  of  that  particular  subject/'    And 
how  far  the  protraction  of  the  adventure  would  under 
the  circumstances  warrant  an  abandonment  was  con- 
sidered in  Anderson  v.  WaUis.    That  was  a  case  in 
which  the  ship  from  stress  of  weather  was  driven  into 
Kinsale  in  a  damaged  state,  find  obliged  to  undergo  re- 
pairs, by  reason  of' which  she  could  not  reach  Quebec^ 
her  port  of  destination,  that  season,  so  that  there  was  a 
loss  of  the  benefit  of  the  market  contemplated  by  the* 
assured ;  and  the  question  was,  whether  this  amounted 
to  a  total  loss  of  the  cargo  within  the  policy,  which  was 
warranted  free  of  particular  average.     The  Court  there 
said,  (supposing  abandonment  could  be  allowed  at  all,) 
**  that  the  only  description  of  loss  capable  of  sustain- 
ing an  abandonment  so  as  to  convert  an  average  into  a 
total  loss,  was  a  temporary  suspension  o^  the  voyage. 
But  what  case  has  decided  that  such  a  temporary  re- 
tardation is  a  cause  of  abandonment  so  as  to  amount  to 
a  total  loss  ?   Disappointment  of  arrival  b  a  new  head 
of  abandonment  in  insurance  law."    So  here.it  may  be 
said,  the  not  obtaining  the  frdght  looked  &r  is  a  new 
head  of  abandonment,    and  so  it  is  of  loss.     It  was 
Mid  in  that  case,  "  if  die  retardation  of  the  voyage  be 
»  cause  of  abandonment,  the  happening  of  any  peril  by 
Vol.  II.  U  which 
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1814.  which  a  deby  is  caused  in  the  arrival  of  the  ship  at  tlie 
terliest  market,  would  also  be  a  cause  of  abandonment." 
It  is  certainly  a  loss  of  the  particular  trade  which  the 
assured  had  personally  in  contemplation,  but  it  is  not 
within  the  intention  of  the  policy.  On  the  authority  of 
the  above  cases,  as  well  as  upon  general  principles  of 
law,  it  appears  to  us  that  the  mere  retardation  of  the 
adventure,  and  the  consequent  inconvenience  and  ex- 
pence  arising  from  it  are  not  a  substantive  cause  of  loss 
where  the  particular  thing  insured  has  not  received 
damage;  and  whether  the  freight  earned  be  the  parti- 
cular freight  contracted  for  by  the  assured  or  a  poste- 
rior freiglit  makes  no  difference;  if  freight  has  been 
fiiUy  earned  there  can  be  no  loss  properly  dcmandable 
of  the  underwriters.  Under  these  circumstances  there- 
fore we  think  a  new  trial  fliould  be  granted. 

Per  Curiam^  Rule  absolute. 


Tuaifay,  ScHNEiDEH  and  Another  against  Norris. 

Jan.  lith-  ^ 

A  bill  of  par.      (^ASE  for  the  non-dcliyery  of  cotton  yam,  pursuant 

eels,  in  which       ^^    ^  ^       -ni  1  • 

the  name  of  the  to  agreement.     Plea,  general  issue. 

Id?and^hu  of'       At  the  trial  before  Lord  Elleiiboraugh  C.  J.  at  die 

the  vemlcc         j^^  Ijmdxm  sittings,  it  appeared  that  the  plaintifls  on 

ircndor.iiawf.  the  24th  ot  Ck^obcf'  i8i2,  purchased  of  the  defendant, 
ficicntmemo-  1        j  .        n  •    .  .       r 

random  of  the    who  was  employed  to  sell  on  commission,  a  quantity  ot 

thcViatuteof*"  cotton  yarn,  of  which  a  bill  of  parcels  was  sent  by  the 

Sirfwdon*'**  defendant  to  the  plaintiffs,  not  however  at  the  time  of 

the  contract,  and  at  what  prcdse  time  did  not  appear. 

The  bill  of  parcels  was  headed  thus :  —  ^*  Londoth  24th 

Oftober  iSi2}  'Messrs.  John  Schneider  and  Co.  bought 

of 
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x£  Thomas  Norris  and  Co.  Agents.     Cotton  yam  and        1814. 

piece  firoods.    No.  3.  FreematCs  Comrtj  CamhiU^^^^ihe     ^  """^ 

whole  of  which  was  printed,  except  the  words  Messrs.         agaiusi 

John  Schneider  and  Co.,  which  were  in  the  handwriting 

of  the  defendant.    Then  followed  a  list  of  the  articles 

sold,  with  the  particulars  and  quantity,  and  the  prices 

annexed.     On  the  23d  of  December  the  plaindfi  de* 

manded  the  yarn  from  the  defaidant,  who  refused  to 

ddiver  it,  alleging  that  his  principal  had  declined  per« 

ibnning  the  contract     It  was  objected  upon  this  evi* 

dence,  that  there  was  Hot  any  note  or  memorandum  ia 

writing  of  the  bargain  as  required  by  the  statute  of 

frauds ;   in  answer  to  which  the  case  of  Saunderson  v* 

Jackson  {a)  was  relied  on.     His  Lordship  overruled  the 

objection,  and  thereupon  the  plaintiffs  obtained  a  verdicL 

Topping  moved  to  set  aside  the  verdict,  and  enter  a 
nonsuit,  renewing  his  objection;  and  as  to  Saunderson  v. 
JacisoHj  he  said  that  besides  the  printed  bill  of  parcels 
there  was  a  letter  written  by  the  defendants  in  that 
case;  and  therefore  the  Court  agreed  that  although  the 
letter,  which  did  not  state  the  terms  of  the  agreement, 
would  not  alone  have  been  sufficient,  yet  as  the  jury 
had  connected  it  with  tjhe  bill  of  parcels,  and  the  letter 
Was  signed  by  the  defendants,  there  was  a  written  note 
or  memorandum  of  the  order  which  was  originally 
given  by  the  plaintifl^  signed  by  the  defendants,  whicb 
took  the  case  out  of  the  statute  of  frauds.  In  this  case  • 
there  is  no  proof  of  any  signature  by  the  defendant, 
ttid  the  statute  expressly  requires  that  ^^  some  note  or 
memorandum  in  writing  be  made  and  signed  by  th^ 

(«)  %B,tP,  %i%^   Set X  IT. S.  »f4« per ^^r/kr^/Scrjt.argitcadQ. 

U  2  parties 
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1814.  parffes  to  be  charged,  or  their  agents  (a).  Thetena 
""^•^  signing  has  a  peculiar  and  appropriate  meaning,  and 
agtinst  may  be  defined  a  ratifying  by  writing;  but  priutiog  is 
not  equivalent  to  writing*  Tlie  law  distinguishes  in  many 
cases  between  matters  written,  printed,  and  ingroned. 
Thus  Lord  Coke  in  his  comment  on  the  words  <<  exept 
the  same  bargain  and  sale  be  made  in  writings"  in  the 
statute  of  inrolments,  27  H.  8.  c.  16  (6),  says,  <<  it  mint 
be  by  writing,  and  not  by  print  or  stamp."  So  the 
atat.  44  G*  3*  c  98.  5.  24.  distinguishes  between,  thiogi 
required  by  law  to  be  engrossed,  printed,  or  written. 
Again,  Lord  Coke  says,  *<  a  deed  signifieth  an  instmraeBl 
in  writing  (c) ;  it  most  also  have  the  name  of  the  party 
to  be  bound  by  it."  In  like  manner  here  the  notemmt 
be  in  writing,  and  must  be  signed  by  the  party  to  be 
charged,  or  by  his  agent,  that  is,  his  own  name  must 
be  signed;  aud  the  name  of  another  written  without  sny 
authority  is  not  equivalent.  It  is  for  the  protection  cf 
the  party  to  be  charged  that  a  signature  is  required,  and 
therefore  no  substitution  ought  to  be  aUowed. 

Lord  EiXENBOROUGH  C.  J.  I  cannot  but  think  that 
a  construction,  which  went  the  length  of  holding  that 
in  no  case  a  printing  or  any  other  form  of  signa- 
ture could  be  substituted  in  lieu  of  wriUn^  would  be 
going  a  great  way,  considering  how  many  instances 
may  occur  in  which  the  parties  contracting  gre  nnable 
to  sign.  If  indeed  this  case  had  rested  merely  on  die 
printed  name^  unrecognized  by,  and  not  brought 
home  to  the  party  as  having  been  printed  by  him,  or 
by  his  authority,  so  that  the  printed  name  had  been 

M  C4r.  19.  r.  3.  r.  17.       {h)  ft  ikil.  67s.       (c)  C§»  Lk.ljuk 

unap* 
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ttoappropriated  to  the  particalar  contract,  it  might  have^       X  8 14* 
afforded  some  doubt»  whether  it  would  not  be  in-       — - 
trenching  upon  the  statute  to  have  admitted  it     But        tioiust 
here  there  is  a  signing  by  the  party  to  be  charged  by 
words  recognizing  the  printed  name  as  much  as  if  he 
had  subscribed  his  mark  to  it,  wliich  is  strictly  the 
meaning  of  signing,  and  by  that  the  party  has  incor- 
porated and  avowed  the  thing  printed  to  be  his;  and  it 
is  the  same  in  substance,  as  if  he  had  written  Narris 
and  Co.  with  his  own  hand.     He  has  by  his  hand- 
writiog  in  effect  said,  I  acknowledge  what  I  have  writ^ 
ten  to  be  finr  the  purpose  of  exhibiting  my  recognition 
of  the  within  contract.    I  entertained  the  same  opinion 
at  the  trial,  and  cannot  say  that  it  has  ,been  changed 
by  the  argument    It  spears  to  me^  therefore,  that 
the  printed  name  thus  recognized  is  a  signature  sn& 
fident  to  take  this  case  out  of  the  statute. 

Le  Blanc  J.  Suppose  the  defendant  had  stamped 
the  bill  of  parcels. with  his  own  name^  would  not 
diat  have  been  sufficient?  Such  a  stamping,  as  i( 
seems  to  me,  if  i^uired  to  be  done  by  the  party  him^ 
self  or  by  his  authority,  would  afford  the  same  pro* 
tection  as  signing. 

Batley  J.  This  case  is  entirely  out  of  the  mischief 
of  the  statute,  the  object  of  which  was  to  protect 
parlies  from  being  bound  by  contracts,  unless  it  coul4 
be  seen  that  the  terms  on  which  they  contracted  were 
under  their  signature.  Here  the  terms  of  this  contract 
are  recognized  by  the  defendant,  who  is  the  party  to 
be  diarged,  by  his  signing  the  name  of  Schneider  and 
U  3  Co.. 
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Schneider 


Co.f  which  18  a  sufficient  signing  by  him  to  rtcogom 
that  they  had  bought,  and  he  had  sold. 

Dampier  J.  In  Saunderson  v.  Jackson  it  did  not  sp* 
pear  that  there  was  any  signature  to  the  bill  of  parcels, 
it  was  only  by  connecting  the  letter  with  the  bill  of 
parcels,  that  th^  case  was  taken  out  of,  the  statute. 
Here  there  is  the  hand-writing  of  the  party  to  be 
charged  to  the  bill  of  parcels,  which  authentipates  it 
as  a  memorandum  of  the  bargain.  The  defendant 
has  ratified  the  sale  to  Schneider  and  Co.  by  inserting 
their  name  a?  buyer  to  a  paper  in  which  he  recognizes 
himself  as  seller.  That  is  sufficient  to  satisfy  the<ribject 
of  the  statute. 

Rule  refused 


Falknee  and  Others  against  Ritchie, 


A  CTION  upon  a  policy  pf  assurance  on  ship  at 
and  from  Cadiz  to  any  ports  or  places  on  the  coast 
oi  Africa  and  the  African  islands  during  her  $tay  an4 
trade  there,  and  thence  to  Cadiz  or  Lisbon^    Loss  by 


Inturance  on 
ship,  and  the 
ship  during  her 
▼oyage  while 
loading  her 
homeward  cirgo 
was  seized  by 

carried  away  to  barratry  of  the  mariners.  The  cause  was  tried  at  the 
last  London  sittings,  upon  admissions,  which  stated  in 
snbstonce  that  tlie  ship  sailed  on  the  iith  of  October 
1 8 1?,  on  the  voyage  insured,  and  arrived  on  the  coast 

retaken  by  an-    of  Africa^  ajid  there  landed  a  part  of  her  outward 

other  »hip,  and  ,  .  ,  r      ar     I 

was  brought       Cargo,  and  procured  an  exchange  cargo.     In  mwrcn 
remainingVart    iS'3>  while  she  was  engaged  in  loading  her  exchange 

of  her  cargo  to 

ah  £ng/isb  portt  (<»ot  the  port  of  her  destination,)  and  part  of  her  rig^n^  was  goo^  V 
the  could  not  be  made  fit  for  a  voyage  again  without  considerable  expcnce  in  prof'mVig 
m  crew  and  stores:  Held  that  this  was  not  a  total  Iocs  so  ai  to  entitle  thf  assured  to  ahaa-' 
fk>ii  after  notice  of  th^  recapture. 


u  distant  conn- 
try,  and  her 
cargo  plunder- 
ed, and  the  ship 
deserted,  but 
was  afterwards 
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cargo,  tbe  master  being  ashore,  the  crew  seized  the        x8i4. 
ship,   cut  her  cables,  and  set  sail  with  her  from  the       — — 

Fa  L"K  n  Eft 

coast  of  Africa^  and  carried  ^her  to  Seara  bay  on  the         against 
coast    a€  South  America.     There,  after  plundering  the 
cargo,  they  deserted  her,  except  one  black  man ;  and 
in  J^une  following  an  American  ship,   prize  to  a  private 
ship  of  war  belonging  to  London,  being  in  the  bay, 
and  being  informed  that  she  was  an  American  prize 
vessel,  put  a  part  of  the  crew  of  the  ship  of  war  on 
board,  who  carried  her  off  from  thence^  with  a  small 
part  of  her  cargo  then  remaining,  to  England.     She 
reached  iSb'%  on  the  29th  oijubf,  and  afterwards  ar- 
rived at  London  on  the  6th  o{  August,  under  the  care  of 
the  persons  so  put  on  board,  and  remained  in  possession 
of  the  owner  of  the  privateer.    On  the  4th  of  Mugust 
the  plaintiffs  received  intelligence  for  the  first  time  of 
the  loss  and  re*capture,  and  gave  notice  of  abandon- 
ment, which  the  defendant  d^lined  to  accept.     Part 
of  her  rigging  was  gone,  and  she  could  not  be  made 
fit  for  the  voyage  again  without  considerable  expence 
and  providing  a  crew  and  stores. 

The  defendant  had  paid  into  court  what  he  con- 
tended was  sufficient  to  cover  a  partial  loss ;  but  tliat.  was 
disputed  by  the  plaintif&i  and  referred  to  an  arbitrator 
in  case  they  were  entided  only  to  a  partial  loss; 
but  the  plaintifis  also  claimed  a  tptal  los9  under  the 
abandonment,  and  his  Lordship  l^ing  against  them  on 
that  point,  it  was  agreed  that  a  verdict  should  be  en- 
tered tor  the  defendant,  subject  to  be  vacated  and 
entered  for  the  plaintifis,  according  to  the  direction  of 
the  arbitrator;  and  with  Ic^ve,  in  the  mean  time,  for 
the  plaintifis  to  move  to  enter  the  verdict  for  a  total 
U  4  I0SS9 


apa  CASES  IV  HILARY  TERM 

1814.        loss,  if  the  Court  should  be  of  that  opiiuon;  vhidi 
would  render  the  arbitration  unnecessary. 


Falkhkr 

agaiast 
RlTCttlX. 


Scarlett  accordingly  moved  for  that  purpose,  and 
relied  on  Goss  v.  Withers  (a),  which  he  contended  was 
in  point,  being  an  insurance  on  ship,  and  an  abandon- 
inent  undei*  circumstances  nearly  the  same,  after  a 
capture  and  recapture ;  and  the  Court  held  that  the 
loss  was  total  by  the  capture,  and  the  right  which  the 
owner  had,  after  the  voyage  was  defeated,  to  obtain 
restitution  of  the  sfiip,  paying  salvage  to  the  recaptor, 
might  be  abandoned.  So  in  Hamilton  v.  Mendes  (6), 
which  was  adjudged  not  to  be  a  case  of  abandonment^ 
|>ecause  there  the  ship  and  cargo  had,  by  the  recap- 
ture, *  been  brought  safe  to  the  port  of  delivery,  Lord 
JUanj^Zelinevertheless,  recognized  the  principle  on  which 
Goss  V.  Withers  was  decided.  His  Lordship  said  **  that 
it  did  tlot  necessarily  follow,  because  there  had  been  a 
recapture,  that  therefore  the  loss  ceased  to  be  total. 
If  the  voyage  be  so  defeated,  as  not  to  be  worth  the 
farther  pursuit,  or  if  the  salvage  be  high,  and  the 
pther  expences  great,  the  assured  may  abandon."  To 
try  the  present  case  by  that  principle^  it  may  be  said  if 
the  reciqpture  and  bringing  of  the  ship  to  England 
have  made  the  necessary  expences  of  redeeming  her  aiid 
renewing  the  voyage  so  great  as  to  exceed  the  probable 
return,  the  voyage  is  defeated,  being  no  longer  worth 
pursuit:  and  therefore  the  assured  may  iibandoD* 
Here  the  reci^tors  are  entitled  to  salvage^  though  tbe 
amount  has  not  yet  been  ascertained;  and  it  appem 
that,  without  providing  an  .entire  new  outfit,  she  oouU 

(«)  a  Burr.  683.  (h)  %  Bun.  1 198,  S.  C.    i  Bl  B.  17^ 

not 


FALKJfER 

agMuU 

lUl  CBIS. 


IN  THE  FlFTY-FOlTKTH  YeaR  OP  OEOROE  IIL 

not    be  made  fit  for  another  voyage.    The  voyage, 

therefore,  may  be  truly  said  to  be  utterly  lost;  and 

the  insurance  being  on  the  voyage,  the  assured  may         agMuu 

abandon. 

Lord  Ellenborough  C.  J.     We  decided  this  case 

in  effect  within  these  three  days  (a).    And  &o  in  Anderson ' 

V.  WaUis  (A),  the  loss  of  the  voyage  was  as  complete  ieis 

in  this  case :  that  was  an  insurance  on  goods ;  the  ship 

)iad  been  driven  by  stress  of  weather  into  Kinsalej  and 

the  goods  were  forced  to  be  relanded,  and  the  voyage 

was  lost  for  the  season.     The  question  was,  whether 

the  assured  could  abandon ;  and  it  was  held  that  a  re» 

tardation  of  the  voyage  was  not  a  ground  of  abandon- 

menty  the  goods  still  subsisting  in  specie.      And  in 

Eoerth  v.  Smithy  to  which  I  at  first  alluded,  the  Court 

recognized  that  decision,  and  applied  it  to  a  case  of 

freight,  and  held  that  a  loss  of  the  voyage  contem^ 

plated  by  the  assured  was  not  a  loss  of  the  freight, 

freight  having  b^en  afterwards  earned.     As  to  Goss  v, 

Withers^  diere  may  be  some  doubt  whether  it  is,  similar 

to  the  present  case;  and  J  must  say  that  there  is  a 

looseness  and  generality  in  the  expressions  which  have 

been  borrowed  in  argument  from  that  and  the  other 

case,   that  make  one  inclined  to  pause  upon  them. 

What  has  a  loss  of  the  voyage  to  do  with  the  loss  of 

the  ship?    On  this  sulgect  there  is  so  much  good  sense 

ill  the  judgment  of  C.  J.  WiUes  in  Pale  v.  Fitzgerald  (c) 

that  it  may  be  of  great  use  to  resort  to  it  in  order  to  pu« 

lify  the  mind  firom  these  generalities. 

Batley  J.  referred  to  Panons  v.  ScM  (d). 

Per  Curiam^  .  Rule  refused* 

(«)  See  Svnfh  ▼.  Smtb,  mt€,  %^%^        {h)  jinte^  140* 
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^^jj"^*  Graham  and  Another  against  Griix. 

Upon  a  caplts     TTPON  outlawry  by  the  plaintifl^  against  the  defend- 

tttlagatnai  on        XJ  ^     ^  a  a 

mesne  proceife  ont  on  mesne  process  out  of  this  court,  a  capias  utla- 

thesheriiThu  gatum  was  issued  against  the  body  and  goods,   under 

Ska?  «n  Inqni-  "^hich  the  sherifis  otLondon  seized  some  property,  which         ) 

•ition^t  there  upon  inquisition  was  found  to  be  the  property  of  the  de- 

venditioni  ex-  fendant    Afterwards  and  after  the  transcript  of  the  out- 

ponas,  the 

sheriru  not       Uiwry  had  been  carried  into  the  Exchequer,  but  before 
poundage,  a  venditioni  exponas,  a  claim  was  interposed  by  the 

assignees  of  the  defendant,  who  had  been  declared 
bankrupt  after  the  inquisition,  which  claim  staid  further 
proceedings  in  the  Exchequer;  and  in  Easier  term  last 
this  Court  made  a  rule  for  reversing  the  outlawry  upon 
payment  of  costs  as  well  in  the  Exchequer  as  in  this 
court,  to  be  taxed  by  the  master  (a).     Upon  the  taxa* 
tion  of  those  costs  the  Master  disallowed  the  following 
sums,  which  had  been  paid  by  the  plaintiffs,  viz. 
19/.  I  OS.  For  the  valuation  and  inventory. 
41/.  105.  Sheriff's  poundage  on  the  seizure,  and 
^       7$/.  105.  Paid  to  the  officer  for  his  possession  at  5^. 
•^  per  day. 
A  rule  was  thereupon  obtained  for  tlie  Master  to  review 
his  taxation.     And  now  upon  shewing  cause  it  appeared 
by  the  affidavit,  that  the  Master  had  allowed  such  a  sum 
in  respect  of  the  first  charge,  as  he  iii  his  discretion 
thought  sufficient,  and  so  that  charge  was  no  further  in- 
sisted upon ;    and  the  last  charge  was  also  abandoned 
on  the  authority  of  Bilie  v.  Haveloci  (6). 

(#)  X  Jir.  &  5.  409.  (h)  3  Camp.  2^  P.  C.  374. 

Manyai 
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JUixrryat  shewed  cause  as  to  the  remaimng  charge         i^M* 
imd  referred  to  jyildshier^s  case  (a),  where  it  was  agreed       ^TIhT 
by  the  whole  Court,  th^t  for  executing  a  capias  utia-         against 
gatuin,  no  fee  is  due  to  the  sheriff.     And  the  reason  is, 
because  it  is  a(  the  suit  of  the  king  (6).    And  though 
Stat.   3  G.  I.  r.  15.  s*  3*   gives  poundage  ii)   certain 
cases  to  the  sheriff  for  levying  debts  due  to  the  king,  It 
floes  not  m^ke  any  provision  for  this  case;  and  there- 
fore it  &lls  under  the  general  nile,  that  where  a  duty  is 
cast  upon  any  one  ^y  act  of  parliament,  and  no  remu- 
neration provided  for  the  doing  it,  the  party  is  bound 
to  perform  the  duty  without  remuneration.     In  Itex^^» 
f\dmer{c)^  it  was  considered  that  the  sheriff  was  not 
tentitled  to  poundage,  upon  a  levy  under  an  attach-    . 
mi&at  for  nonpayment  of  money,  there  being  no  prac- 
tice to  warrant  it.     }Iere  indeed  it  is  stated  in  the  affi- 
davit in  support  of  the  riile  %o  be  the  practice  of  the 
sheriff  of  London  to  take  poundage  on  good^  sei^ 
under  a  c|ipi^  utlagatum,  but  it  appears  by  the  affidavit 
contra,  fhat  on  a  capuis  utlagatum  into  Middlesex  on 
this  very  outlawry,  no  charge  was  made  for  poundage 
on  behalf  of  the  sheriff  of  that  county,  in  respect  of  tho 
seizure  and  inquisitiont 

Taddy  contr^,  took  a  distinction  between  Wildshiere's 
jcase  and  the  present,  that  there  it  appeared  to  be  the 
suit  of  the  king  himself,  and  therefore  no  fee  was  due 
to  the  sheriff;  yet  it  is  otherwise  where  it  is  the  suit 
of  the  party.  And  outlawry  in  a  personal  action  has 
been  considered  as  a  proceeding  for  the  benefit  of  the 
party.    Therefore  case  will  lie  foy  the  party  a^inst  the 

(fl)  H<l/.5i.  S,C.Xi«.-R.65v       W  ^w/.  Of  cf  Sheriff,  129.  3^^^^ 
)  SrovnJ,  aSj.  (c)  %  Mtst,  4"< 

^eriff 
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1814.       sheriff  lor  an  escape^  npoti  a  capias  ntlagatam  on 
—       mesne  process^  Banner  ▼.  Siokefy{a)j  and  Cooke  ▼• 
^aiHst        Cha!mpness{b);   or  debt  for  an  escape  pn   a  capias 
iitlagatum  after  judgment,  Wbff  y.  Davivm  (r).     And 
so  in  iS^.  Jokffs  College  v.  Mwroit{d)f    Lawrence  J, 
said  that  in  Greaves  v.  ]yAcashro{e)y  Rex  ▼.  Somiker* 
bif{f)  and  Bex   v.  PrUchard{g\  a  distinction   was 
taken  between  proceedings  at  the  suit,  and  for  the 
benefit  of  the  crown,  and  an  outhtwry  in  a  civil  soit ; 
and  in  the  latter  instance  it  was  ruled  that  the  land* 
lord  onght  to  be  satisfied  a  year's  rent,  because  a 
capias  utlagatum  at  the  suit  of  the  party  is  only  to  be 
considered  as  a  private  execution."    Upon  the  same 
distinction  the  sheriff  here  is  entitled  to  poundage.  And 
by  Stat.  29  Eliz.  c.  4.  it  is  enacted  that  the  sheriff  dudl 
not  take  for  executing  any  extent  or  execution  on  body, 
lands,  or  goods,  more  than  ltd.  for  every  2os»  8cc;  and 
a  capias  utlagatum  is  an  execution  on  body  and  goods; 
and  here  it  was  executed  on  the  goods :  or  if  it  be  aa 
extent,  it  is  laid  down  in  Com.  Dig.  (A),  that  the  shexiff 
$hall  have  fees  for  money  levied  upon  aa  extent  out  of 
the  Exchequer. 

Lord  Ellekborough  C.  J,  In  the  case  alluded  to 
upon  the  statute  of  Annej  where  the  landlord  was  al- 
lowed his  year's  rent,  the  Court  seem  to  have  been  of 
opinion  that  the  capias  utlagatum  wan  an  execution 
within  that  statute  ij).  But  is  there  Qot  this  diflSculty 
here,  that  there  has  been  no  levy  of  the  money,  and 

(a)  Cro.Eiiz.6s%>  {h)  Fiizg,%6s*  (c)  SalL$i9. 

(d)  7  T.  Ji.  %59.         {c)  Btmb,  194-       (/)  Jh,  5.        (^ )  A 169. 

(i^)  Fiscountt  (F.  x.)        (t)  Crtaves  ▼•  D^JcMtrOt  BwA.  194* 

c  therefore 
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therefore  supposiDg  a  cq)ias  utiagaftim  to  come  within         iSi4« 
the  words  extent  or  execution  in  the  statute  of  Eliz.^       graha«i 
mnst  not  the  money  be  levied  in  order  to  entitle  the         «/«Mff 
sheriff?    The  right  of  the  sheriff  to  poundoge  is  a 
right  merely  positivi  juris,  and  unless  expressly  con- 
ferred by  the  act  of  parliament,  he  cannot  daim  it    It 
is  not  in  the  nature  of  a  claim  for  work  and  labour. 
The  capias  utlagatum  is  in  its  original  form  for  the 
punishment  of  the  party's  contumacy,  and  not  for  the 
payment  of  a  debt,  and  the  language  of  the*  statute 
does  not  seem  to  extend  to  this  proceeding.   There  are 
many  onerous  duties  cast  on  the  sheri£^  for  which  the 
law  has  not  provided  distinctly  any  remuneration,  and 
this  is  (me  reason   for  appointing  men  of  substance 
to  the  office,  that  the}  may  be  able  to  bear  those 
duties. 

Batlet  J.  Upon  a  capias  utlagatum  the  sheriff  is 
commanded  to  take  all  the  goods,  as  well  as  the  body. 
By  what  then  is  the.  poundage  to  be  measured?  A 
party  may  be  outlawed  for  a  debt  of  loo/.,  and  his 
property  taken  may  amount  to  io,ooo/.  Is  the  pound- 
age in  such  case  to  be  estimated  upon  the  i9oL  debt 
only  or  upon  the  whole  10,000/.? 

Per  Curiam^  Rule  discharged. 


CASES  IN  HILARY  tEUU 


^!^ii  Solly  and  Anotlicr  against  Rathbone  and 

Otiiers. 

^herepUintiili  yROVER  for  timber.     At  the  trial  before  Lord 

conMgncd  goods     X 

to  their  factor^         EUenborough  C.  J.  at  the  London  sittini^  after  last 

who  not  having  <•    i         t  *     •  * 

funds  t^  pay  term,  it  appeared  that  the  plaintif!^  who  were  foreign 
duties,  agreed  merchants,  resident  at  DarUzic,  consigned  the  timber 
iS^thVy  should  in  question  to  Clegg  and  W4i%,  their  factors  at  Ltver- 
take  charge  of  p^^^  Clegg  and  Whitby^  being  in  embarrassed  cir- 
nent,  pay  the    cumstances,  and  not  having  funds  of  the  plaintifls'  in 

freight  and  du-  . 

ties,  and  sell  their  hands  adequate  to  pay  the  freight   and  dati<^ 

have  one  half  proposed  to  the  defendants,  who  were  merchants  of 

mUsio^^rMich  ^^  same  place,  that  they  should  take  charge  of  the 

rnVantfac^"  Consignment,  and  pay  the  freight  and   duties  upon 

cordingiy  paid    landing,  and  sell  the  same;  Clegg  and  Whithf  agreeing 

the  freight  and 

duties,  and  re-    to  give  them  one-half  tlie  usual  commission  on  such 

goods,  after        sale.     The  defendants,  who  were  apprized  that  C  and 

foctorsbecame     ^^-  ^cre  mere  factors,   acceded  to  these  terms,  and 

l?°bSoJe^nr   accordingly  paid  the  freight  and  duties,  amounting  to 

formed  defend-.  22oo/.,  and  received  the  timber.     Clefts  and  Whiihu 

ants  that  ilie  , 

goods  were  the  Eoon  afterwards  became  bankrupts,  having  previously  iH' 

defendants  not-  formed  the  defendants  that  the  consignment  belonged 

told  the  goods ;  to  the  plaintiffs;  one  of  whom  having  arrived  in  Batg^ 

^itr  b^y  t°he     ^^  ^^  defendanU  wrote  to  him  for  instructions,  but 

piaintifTs,  the    before  they  >rot  an  answer  from  him  made  sale  of  a 

defendants  had  ''    ^ 

not  a  right  to  part  of  the  timber.  An  answer  was  afterwards  re* 
freight  anddu-  ceived  from  him,  denying  that  they  had  a  lien  on  tlie 
ducting  the  cargo'for  their  advances;  after  which  they  sold  the 
ftt^m  ^elractorft  residue,  and,  on  demand  made,  claimed  to  retain  to 
turl « the  "time  *®  amount  of  the  advances  for  freight  and  duties,  aft* 
ofthchanJt-  deducting  the  balance  due  froni  Clegg  and  fViiiiyto 
""^^^'  8  '  tlic 
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the  plaintiffs  at  the  time  of  tlie  bankruptcy.   It  appeared         1814. 
that  this  balance  was  about  1 200/.  at  the  time  of  the  bank- 
ruptcy ;  of  course,  if  the  freight  and  duties  had  been 
brought   into  the  account  the  plaintiffs  would   have 
owed  Clegg  and   Whitby  the  difference,  for  which .  the 
defendants  claimed  a  lien.     The  plaintiffs  had  not  made 
any  tender  of  this  sum  before  the  action.      A  verdict 
was   given    for  the  plaintiffs,    under    his  Lordship's 
direction. 

Scarlett  moved  for  a  new  trial,  on  the  ground  that 
this  was  not   a  case  of  pledge  by  tlie  factor.     He  ad- 
mitted that  if  it  were,  the  pawnee  could  not  derive  any 
righu  under  it  to  the  prejudice  of  the  principal^  be- 
cause the  rule  is  that  a  factor  cannot  pledge.      But 
here  the    advances    were    made    by  th&  defendants 
(Ri   the  behalf  of  Cle^  and    Co.     for  the   benefit 
of  the  principal,    and  in   furtherance  of  the  com« 
mission   with   which  Clegg  and   Co.  were  entrusted, 
and  which  their  embarrassments  prevented  them  from 
executing.     And,  therefore,  this  case  falls  within  the 
exception  noticed  by  the  Court  in  Martini  v.  Coles  {a) ; 
Lord  EUenborougk  C.  J.  there  said,  that  "  if  the  de- 
fendants had  advanced  money  for  any  purposes  con- 
nected with  the  sale,  and  for  which  brokers  in  the 
ordinary  course  of  disposing  of  goods  are  accustomed 
to  advance  it,  they  would  have  had  a  lien  in  respect 
of  such  advance;"  and  the  language  of  Le  Blanc  J.  is, 
"  that  if  the  advances  were  made  to  take  up  the  bill 
of  the  consignor,  and  were  appropriated  to  that  pur- 
pose, that  might  be  considered  in  furtherance  of  the 

(«^  iM,&&  140. 

authority 
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1 8 14*       authority  given  by  the  principal*'*    This  indeed 
"■"■""        not  an  advance  to  answer  the  Consignor's  bill^  but  it 

i^aiast  was  strictly  for  a  purpose  connected  with  the  sale ;  if 
Cl^  and  Co.  had  been  solvent,  and  made  the  advance 
^  themselves,  they  would  clearly  have  had  a  lien;  not 
being  so,  they  propose  to  the  defendants  to  do  diat  for 
them,  and  to  become  their  partners  or  appointed 
agents;  and  in  this  way  it  was  competent  to  Clegg 
and  Co.  to  transfer  their  lien  to  them*  In  M^OmtUe 
V.  Davies  (a),  which  was  held  to  be  a .  case  of  pledge^ 
Lord  Elknbonmgh  C.J.  espreeslj  declared  that  his 
observations  applied  to  a  tortious  transfer  by  the  broker 
undertaking  to  pledge  the  goods  of  his  principal  as 
hb  own,  and  not  to  the  case  of  one  who,  intending  to 
give  a  security  to  ttoother  to  the  extent  of  his  lien, 
delivers  to  him  the  goods  with  nodce  of  his  lien,  and 
appoints  him  as  his  servant  to  keep  possession  of  the 
gCM>ds. 

Lord  Ellxnborough  C  J.  This  is  a  case  in  whidi 
the  actual  factors,  being  insolvent  and  unaUe  thenio 
selves  to  make  the  necessary  advances  upon  the  con- 
signment sent  to  them,  agreed  with  the  defendants^ 
th^  associated  consignees^  without  the  authority  or 
knowledge  of  the  consignors,  to  divide  the  commissioQ 
between  them ;  all  which  was  in  breach  of  their  duty 
to  the  consignors,  «id  in  fraud  of  them.  Suj^Msiog^ 
thorefore^  the  defendants  are  entitled  under  tl^e  cir- 
cumstances to  some  relief  and  that  an  action  for 
'  money  had  and  received  would  lie,  and  I  do  not  pro- 
nounce whether  it  would  or  would  not,    there   is 

certainly 
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certainly  not  any  privity  between  these  parties* 
What  hove  the  consignors  of  these  goods  to  do  with 
that  which  passes  between  Cl^  and  Ca  and  the 
defendants  in  contravention  of  the  trust  reposed  in 
them  ?  It  seems  tome  that  there  is  nothing  to  impeach 
the  verdict 

Per  Curiam^  Rule  refused  (a)» 


l8l4. 

SOLLT 

afoha 
Rathboms. 


(«)  The  fottowing  cue  wts  argned  and  determined  at  SerjemOs*  Xim% 
befere  Egaer  term  1S13,  and  judpnent  afterwaidf  given  in  the  term. 

CocKRANi  Assignee  of  Camfbeix   and  Orb,  bank-   TmJkf, 
rupts,  against  Irlam,  and  Others.  ^^  "^ 

ACTION  for  monqr  i»d  and  received  to  the  plalnti/T's  use^  Plea* 
the  gencnl  isfoe.  At  the  trial  before  Lord  EUtiAom^b  C  J.  at  the 
rittingf  after  Mkkaelmtt  term  iSii,  a  verdict  vras  found  for  the 
plttotf  for  1348I.  i8f.  s^  inbject  to  a  private  adjottment*  u  to  the 
•etiMlamovnti  to'be  made  betvreen  the  parties;  and  sobject  to  the 
epmieii  of  the  Conrt  on  the  following  caie : 

The  haakii^ta,  Gmi/lr//  and  Ortt  who  were  butter  merchants  at 
Newiy  b  J^Zmd^  cmploTed  M^CamUy  tt  Livtrpmlt  aa  their  general 
HE>Bts  to  wliom  tbef  oonaigned  their  Imtter  for  tale  npon  commiiiion, 
he  gaanatedng  the  payment.  As  each  ooosigament  was  made,  Ctm^ 
M  and  Orr  osed  to  dimw  bills  upon  M*CmUe^  \n  anticipation  of  the 
safest  wi)ich  una  H^C&mky  nniformlf  accepted.  itf^Cna/^r  being 
nahk  to  find  a  maiket  himidf,  vras  Ui  the  habit  of  dispoaing  of  part 
ef  the  hotter  this  dossigned  to  him  bf  CmufkUwaA  Orr  as  well  as  bf 
other  of  his  concspoadents,  by  placing  It  in  the  hands  of  ^a^llMif  • 
notfaaBtfai  JUmi^/  who  made  the  sales  la  his  own  name,  and 
rMdved  the  aionef  as  ll  bacama  dne*  gnanatedng  the  payi»e|it  ta 
MiH^mdij,  HuMnm  vMa  awnie  that'Caa^g  and  \irr  nfed  to 
dnw  npea  I/^Carnkj  in  advMMe»  aad  that  lie  accepted  their  faSks 
aad  the  same  oonrse  of  dmring  and  acceptance  was  adopted  be- 
tween him  and  JTCMIq^  in  ccspecC  of  this  tetter,  alul  the  bills 
cfisfiDgaadpaffticiiiats  of  the  batter  |rcve  nnifoffmlr  deposited  with 
A«ieaw,witfaQQtbeiniindonedbf  jrC^Rif^  The  whole  of  this 
dcsfing  between  Jtf*Ginrfgr  and  ArfMuai  was  entirelf  nnknowa  to 
GsK^tf  and  Orr  /  as  was  alio  an  agicenMnc  esisthig  between  ATCMIlir 
iad  AteMaiM,  that  the  coaaMoo  chaiged  to  tbe  ir  (C.  and  0/s)  aoQ^ 

aces  recdved  the  proeeeda  of  those  askib  and  the 


Where  C.  con- 
signed goods  to 
M.  their  bro- 
ker, npon  a  del 
credere  oom* 
mksion,  for 
sale,  and  drew 
biUsonhlmin 
advance,  which 
JC  accepted 
hot  never  paid* 
and  afterwardSy 
withootthe 
knowledge  of 
C  placed  the 
goods  witncTif 
another  broker^ 
npon  a  dd  ere- 
dere< 


lagicei 


tka 


hbn,'and 
Us  ac» 


aeisrecitved  the  proeeeda  of  those  «ue%  and  the  aeeeptaacea  bf  i 

hbfommtiiion,  anda  diiddcad  recdved  npon  them:  Held»  that  the 
labk  to  the  aasfgnee  of  C,  who  had  ako  become  binknipti  linr  the 


ceed^  hi  an  actiaa  formsaty  bad  sa4*icedvt4 
Vot.n.  .    X 


nndAaoldthe 
foods,  and 
afterwards  bc» 
came  bankrupt^ 
nnd  bis  assig- 
bf  JST.  were  proved  nuder 
the  amigiiees  of  if.  wen 
of  the  pro- 
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J  8 14.  ^f  ATCmJrf,  ikoold  be  divided  belwMB  tho  twob    Before  OcHkr 

1 810  CampMl  and  On  made  tevenl  consignments  of  batter  to 
M^Camli^f  and  drew  biUs  npon  Mm  as  nsoal  in  adnnce ;  and  M^Cam- 
Uj,  in  the  usual  way  also,  deposited  those  consignments  with  Hiddn 
son  together  with  the  bills  of  bding  directed  to  APCamJey  or  asngnii 
and  onindoned ;  and  drew  upon  htm  for  the  amoant;  and  JTutchUsim 
sold  the  same  in  the  ujoal  manner.  On  the  ftSth  of  Oekbtr  ffstchbum 
became  bankniptt  and  the  defendants  were  chosen  his  asdgnees;  and 
the  bills  io  drawn  upon  and  accepted  by  him,  were  afterwards  proved 
vnder  his  oommissbn  by  bonl  fide  holders  from  M*C£miiy^  and  divi- 
dends declared  and  received  upon  them.  Soon  after  Hutchhssm^ 
failure  M*Camlty  bccsme  bankrupt;  and  on  the  5th  of  Decadtr 
.  following  Cmnpbell  and  Orr  also  became  bankrepu;  and  the  bills  so 
drawn  upon  and  accepted  by  M* Comity,  when  due  were  delivered  up 
by  the  holders  to  the  plamtiiT,  (vrho  b  the  sole  assignee  under  the  con- 
mission  of  Cam^li  and  Orr,)  without  any  consideration ;  and  no  proof 
has  been  made  upon  them  under  M^Camkfz  commission.  Theholden 
of  the  bills  who  in  respect  thereof  are  the  principal  creditors  of  Csmf- 
hell  and  Orr,  delivered  them  up  in  diKharge  of  M*Caml(y*%  estate,  at  it 
will  be  more  beneficial  to  them  to  increase  the  dividends  under  Cmt/- 
hell  and  Orr'i  commission,  if  the  present  action  Is  maintainable.  The 
2^4^/.  itu  S^  tt  the  sum  received  by  the  defendants,  as  asngnees  of 
HMtcbirtSM,  on  account  of  the  above  mentioned  sales  made  by  him.  The 
question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff  is  entitled 
to  recover;  if  he  is,  then  the  verdict  is  to  stand;  if  not,  a  aoosnk  to  be 
entered. 

Scarlett  for  the  plaintifT,  contended  that  the  assignee  of  Cornell  sod 
Orr  was  entitled  to  recover  from  the  assignees  of  fftOcbuum  the  pio- 
•ceeds  of  the  sales  made  by  IfutcbimoM  without  the  knowledge  and  eoo^ 
sent  of  Campkell  and  Orr.  Without  their  conaentg  H/tCmUj,  who 
stood  io  the  relation  of  broker,  had  no  authority  to  transfer  the  con- 
signments made  to  him  in  that  character  to  another  broker,  »  u  to 
bind  his  principals  by  ^ch  transfer;  and  therefore  the  acu  of  Bwtdu* 
MM  done  in  pursuance  of  such  transfer,,  were,  as  to  Campbell  and  Orr 
unauthorized,  acts;  and  the  proceeds  of  the  sales  were  mania  in  bis 
hands  belonging  to  them.  And  the  circumstance  of  M*Camlej  havbg 
given  his  acceptances  will  not  vary  their  right  to  recover ;  because  the 
> .  bills  have  never  been  proved  under  his  commission,  i^id  his  estat*  is  w 
Bore  affected  by  them  than  if  they  had  never  existed. 

littleiaU  contra  insisted,  tfiat  if  a  principal  placed  goodi  with  kit 

broker  for  sale  upon  a  del  credere  commsssbn,  drawing  upon  him  by 

nntidpation  for  the  amonnt^  and  the  broker  instead  of  selling  then 

himself,  employs  another  broker  to  sell  for  him  i^n  a  similar  goi^ 

rantie,  and  obtains  his  aceepunces  in  advance,  which  tcceptances  sre 

afterwards  paid,  the  broker  who  scUs  the  goods,  ts,  dot^^  wi^  tbe 

same  rights  of  retaining  against  the  principal*  that  he  wonidh^fe 

agaiut  his  immediiU  ,«BU>l9f«rs- and  tliitclirt  ai  BMkam  fl»«t^< 

hire 
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Jate  reuintd  against  M*Qml^  to  the  atent  of  his  acceptances,  so  lie 
nigiiC  do  against  CmnfMl  and  On.  UJiwid^m  is  not  entitled  to 
soch  an  extent,  he-is  at  ali  events  entitled  to  stand  in  the  situation  of 
Af*Gni/rf»t«|io  has  given  his  accepunces  to  GamfhcU  and  ^rr;  Sot 
which  they  nmt  be  presnoted  to  here  recdved  vakie  when  they  parted 
with  them. ,  This  mode  of  dealing  between  broken  is  according  to  the 
oommon  courm;  and  seems  to  have  been  lecognizad  in  Bnmkf  «• 

Lord  fi&LBMBoaonoH  C*  J.  A  principal  enplof s  a  bmker  from  the 
ophuoo  he  entertains  of  his  personal  skill  »nd  Integrity ;  and  a  bioker 
has  no  riglbt  withoat  notice  to  turn  his  piindpal  over  to  another  of 
whom  ho  knows  nothing.  It  appears  to  me  therefore  that  then  is  no 
privity  either  express  or.  implied,  between  Qmfkell  and  Orrp  and 
Jlutchba^m.  There  certainly  was  not  any  express  privity ;  neither  can 
any  be  implird»  unless  the  case  had  found  that  the  usage  of  trade  was 
soch  as  to  authorize  one  broker  to  pat  the  goods  of  his  employer  into 
thehands  of  a  rab-broker  to  sell,  and  to  divide  the  commit^oa  with 
him.  It  Is  said  however  that  CampUll  and  Orr  drew  bills  on  their 
broker  for  these  goods,  and  that  afterwards  they  received  value  for 
thems  bnt  the  cafe  fails  In  establishing  that  point. 

Ftr  Cmiamg  }udgi|ient  for  the  pUinti/t 

la)  %Bof.&FiiILi^fi. 
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MooRSOM  and  Another  against  Kvmer   and  ^riiaj. 
Others  .  ^'-•'^ 


ASSUMPSIT.    Theplaintiifi  declare  that  they  were   WhcrcaAip 

ZJL  ^    ^  '^  was  chartered 

ownen  of  the  ship  Lavinia^  whi«h,  by  a  charter-  on  a  voyage  out 
paity  of  afiireightment,  had  been  chartered  by  Greaves  Specified  time 
and  Cfu  for  a  voyage  himk  London  to  the  islands  of  ^^te  of  payment 
&  Thomas  and  Si.  Domingo,  and  back  to  London,  for  ^"Jj^JIig^ ti 
certain  freiirht,  and  on  certain  terms  and  conditions;  full  for  the  hire 
thai  the  diip  had  performed  the  said  voyage,  and  had  the  said  time, 

.      It  ,         «     »^       .  ,.        •  -I  !_•  i_      to  be  paid  in 

received  on  board  at  St.  Domtngo  divers  goods,  which,  pan  by  an  ad- 
vance on  the 
•h?p*s  dearing  for  the  outward  Toyage,  and  the  rest  on  her  rctfirn,  by  bills  payable  at  a 
futarc  day,  and  on  the  loading  the  homeward  cargo  a  bill  of  lading  was  signed  to  deliver 
the  goods  to  the  charterers  or  their  assigns,  he  or  they  payings  freight  for  the  said  good* 
>f  pereharter-paitf  s  Held  that  the  indorsees  of  the  bill  of  lading,  for  raloable  considcra- 
tioQt  were  not  liable  to  the  ship  owner  upon  an  impUed  a«sumpiit  to  pay  the  freight 
«UoS  «t  of  the  Rceipt  of  the  ffoodi  under  the  bill  of  lading. 

A  a  by 
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i8i4.       by  virtue  of  bills  of  lading  figned  for  the  saiiie»  were 
"        to  be  delivered  at  London  to  Greaves  and  Co,^  or  to 

Mo«BSOtf 

tgMut       their  assigns,  he  or  they  paying  freight  tor  the  said 
goods  and  merchandizes  as  per  charter-party,  with  pri- 
mage and  average  accostomed  \   and  that  the   goods 
had  been  carried  from  St.  Domingo  to  Londath  <uid 
there  lodged  in  a  warehouse  at  the  West  India  dodc% 
subject  to  the  lien  of  the  plaintifls  ibr  the  firdght, 
whereof  the  defendants  had  notice ;  that  the  defend- 
ants had  become  the  indorsees  of  the  said  bills  of  lading 
and  the  asdgns  of  Greaoes  and  Co.  in  reelect  to  the 
said  goods,  and  entitled  to  Uie  delivery  thereof  qo 
payipg  freight  for  the   same   as  per  charter-partfr, 
with  primage  and  average  accustomed;  and  therenpcHi, 
in  consideration  of  the  premises,  and  ako  in  oonsider- 
adoti  that  the  plaint  would  consent  to  the  said  goods 
bemg  delivered  to  the  defendants  under  the  said  bills 
of  lading,  the  defendants  undertook  to  pay  the  plain- 
liA  ftejfiiht  for  the  said  goods  as  per  charter^part^, 
with  primage  and  avenge  accustomed*    Tliey  then 
aver  that,  with  the  ccmsent  of  the  plaintifl&y  the  goods 
were  delivered  to  the  defendants,  and  accq»ted  by  them 
under  the  bills  of  lading;  that  the  fi'e^^  ftooordiiig 
to  the  terms  and  conditions  of  the  diarteivparty,  with 
primage  and  average  accustomed,  amounted  to  3000]^; 
the  time  for  the  payment  of  which  had  long  expired: 
jet  the  defendants  did  not  nor  would  pay  the  said 
freic^^  &c     2d  Count;  in  consideration  that  the 
plaintiffi,  at  the  defendants'  request,  had  delivered  to 
them  divers  other  goods,  which  the  plaintiffi  had  before 
then  carried  in  a  certain  ship,  whereof  thqr  were  bwoen^ 
from  5^  Domingo  to  London^  the  defendants  undertook 
to  pay  the  jdaintiffi  freight  for  the  said  goods^  accord- 
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ing  to  the  terms  and  conditions  of  a  certain  charter-        1814* 
party,    whereof  they  had  notice^   with  primaise  and  "• 

average  accustomed,  &c.    3d  Count;  m  consideration        tigsimi 
that  the  plaintiffi,  at  the  defendants'  request,  had  per- 
mitted to  be  delivered  to  them,  under  and  by  virtue  of 
certain  bills  of  hiding,  before  then  indorsed  to  them 
and  then  in  their  possession,  divers  goods,  which  the 
plaintifis  before  that  time  had  carried  in  a  certain  ship, 
whereof  they  were  owners,  from  5/.  Domingo  to  Lon* 
doHj  and  that  the  goods  had  been  accordingly  de> 
livered,  the  defendants  undertook  to  pay  the  plain* 
tifi  freight,  primage  and  average^  for  the  goods,  in. 
manner  mentioned  in   the  said  bills  of  hidings  &c. 
Thoe  were  also  counts  in  indebitatus  assumpsit  for 
freight  primage  and  average,  and  for  the  use  of  the 
ship;  and  the  common  money  counts.    Plea,  general 
issue.    At  the  trial  before  Lord  EUenborough  C.  J.  at  the 
London  sittings  after  last  Trinity  term,  the  jury  found  s 
verdict  for  the  plainti&  for  the  sum  of  2000L  subject 
to  the  opinion  of  the  Court  upon  the  following  case  i 

The  plainti&  are  the  owners  of  the  ship.    By  char« 
ter«party  under  seal,  dated  the  3d  of  My  1809,  be- 
twe^  the  phantiS  Mborsom^  as  partH>waer,  and  Gr«m»s 
and  Ck).,  Oreaves  and  Co.  chartered  the  ship  for  the 
voyage  described  ih  the  declaration,  and  if  required  to  the 
Mediterranean  before  returning  to  London^  to  deliver  her 
outward  cargo  at  St.  Thomas^  and  take  in  goods  at  Si. 
DomingOi  and  it  was  stipulated  (amongst  other  things) 
that  the  goods  should  be  delivered  at  London^  agreeably 
to  the  bills  of  lading.   And  Oreaves  and  Co.  covenanted 
with  Moorsom  tiiat  they  (the  freighters),  thdr  executors 
and  administrators,  would  take  the  brig  from  the  2  ist  of 
Jfubf  for  ei^t  calendar  montiis,  and  provide  at  Sf«  Domin^ 
X3'  89 


Ktmu. 


306  CASES  IN  HILARY  TERM 

l8i4»       gx)  a  cargo  ofco£fee  in  bags,  together  with  such  a  qnantitjr 
■■  thereof  in  casks  as  they  might  think  proper  to  diipy 

i^aiMst        not  exceeding  the  number  of  501  and  would^'pay  to 
the  said  owner,  hia  executors,  administrators,  or  assigns, 
freight  for  the  same  at  and  after  the  rate  of  1$^.  titer- 
ling  per  hundred  weight  in  bags,  and  16s.  per  hundred 
weight  in  casks ;  together  with  five  per  cent,  primage 
thereon ;  such  fireight  and  primage  being  in  full  for  the 
freight  or  hire  of  the  said  brig  for  the  eight  calendar 
months,   and  to  be  paid  in  manner  following,   viz, 
600/.,  part  thereof,   on  the  day  the  brig  should  be 
cleared  outwards  at  the  custom-house  in  London  on 
her  said  voyage,   by  bill  or  bills  payaUe  two  months 
after  date,  and  the  remainder,  if  she  should  retom  to 
I/mdon  direct  without  proceeding  to  the  MediUfra^ 
neattj  by  good  and  approved  bills  payable  ten  wedcs 
after  date,'  from  the  day  she  should  be  reported  at  the 
enstom-house  there.    The  ship  having  delivered  her 
outward  cargo  at  Si.  Tkomaisj  proceeded  to  Si.  Do* 
mingo  /  and  there,  by  order  of  the  charterers,  took  in 
a  cargo  for  London  direct    The  coffees,  for  the  freight  of 
which  this  action  is  brought,  were  shipped  at  St.  Domingo, 
and  bills  of  lading  were  signed,  stating  them  to  be  shipped 
by  «Z  2>.  on  the  account  and  risk  of  Greaves  and  Ca  to 
be  delivered  in  the  port  of  London  io  Greaves  and  Co. 
or  their  assigns,  he  or  they  paying  freight  for  the  said 
goods,  as  per  charter  party,  wiUi  primage  and  average 
accnstomed.    The  ship  likewise  took  in  at  St.  Domingo 
other  goods,  consigned  by  sunilar  bSls  of  lading  to 
other  persons  in  London :  horn  whom  the  pfadntiffi 
received  the  stipulated  freight    The  ahip,  with  her 
homeward  cargo,  arrived  at  London^  and  was  reported 
Mod  entered  the  Wea  India  docks  on  the  20th  June 

i8io« 
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i8io«     Before  ai^  part  of  the  cargo  wag  di^harged, 
bilk  of  lading  for  the  coffees  were  indorsed,  for.  a 
valuable   consideration,   by   Greaves  and   Co.  to  the        agt^imi 
defendants ;  and  the  coffees,  before  any  part  of  them 
was  discharged,  were,  by  virtue  of  these  indorsed  bills 
of  lading,  transferred  in  the  l)ooks  of  the  West  India- 
Dock  Conipany  into  the  names  of  the  defendants* 
They  w^e  likewise  entered  at  the  custom-house  in 
the  defendants'  namec^  and  landed,    and  the  duties, 
iqpon  landing   were  paid  by  the  defendants.    They 
were  then  lodged  in  the  wareho^ses  pf  the  West  India 
docks  in  the  d^endants'  names,  and  afterwards  de- 
livered out  to  their  order*.    On  the   14th  of  My- 
Greaves  and  Co.  stopped  payment,  and  in  August  the 
plainti£&  sent  in  a  freight-note,  or  account  of  freight^ 
to  Greaves  and  Co.,  that  they  might  compare  it  with . 
the  charter-party.     In  September,  after  the  delivery  of 
the  ship,  the  defendants  being  considered  as  personally 
liable  as  having  entered  the  goods  under  the  above  ciiv 
cumstances,  were  called  upon  to  settle  the  freight  of  the 
coffees,  at  the  rate  of  15^.  per  hundred  weight  in  bags, 
and  16S0  per  hundred  weight  in  casks,  as  stipulated  in 
the  charter-party :  but  they  refused  to  do  so,  alleging 
that  they  had  mad^  heavy  advances  for  Greaves  and 
Co.    The  sum  of  3000/.  is  agreed  to  be  the  amount 
of  the  freight  upon  thq  coffees  at  the  rate  aforesaid* 
subject  to  such  (if  any)  deductions  as  may  be  made  by 
an  arbitrator  named  by  the  parties.  .   , 

If  the  Court  is  of  Qpinion  that  the  plaint^K  are.  en* 
titled  to  recover,  the  verdict  is  to  stand;  otherwise  a 
nonsuit  is  to  be  entered. 

X  4  awpbeU 
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18x4.  Cmfbdl  fer  the  plaintiffi,  contended  that  the  de- 

^j^^^^  iinidant%  by  receiving  the  coffees  under  the  bflk  of 
tf «mff  ladings  which  made  the  goods  deliverabb  to  the  oon- 
•ignees  or  their  asa^na^  h^  or  th^  paying  frci^t  ac- 
cording to  the  charter-party,  had  virtnally  undertaken 
to  pay  such  freight.  He  aaid  that  if  the  defendants 
had  been  the  consignees,  instead  of  indorsees  of  the 
faiib  of  ladings  Uiere  could  not  have  been  a  doabt 
that  by  the  receipt  of  the  coflfees  they  would  have  made 
themsehFes  debtors  for  the  freight,  and  for  this  he  dted 
Boberts  t.  HoU  (a),  and  Leer  t.  Yates  (ft).  And  there 
M  no  difference  in  point  of  law  between  coos^ees,  and 
sps^ees  of  the  hill  of  lading;  the  latter  are  dodied 
with  the  same  rights,  and  might  sue  the  captain  or 
owner  for  non-delivery  ^of  the  goods,  and  therefore 
shall  be  sulgect  to  the  same  liabilities.  The  cases  of 
Lodergreen  v.  Highi  (0»  Codt  v.  Tlryfor,  (d)  and  Bdl 
▼.  ^fmer  (e),  all  shew  that  the  indorsees  of  the  bill  of 
lading  are  liable  for  the  freight;  and  in  Wilson  v.  Ky- 
mer  {/)  it  seems  not  to  have  been  doubted  upon  the 
first  moticm  for  a  new  trial,  that  the  defendants,  who 
were  indorsees,  would  have  been  answerable  fer  the 
freight  if  they  had  received  the  goods  under  the  bill  of 
ladinj^  but  the  Court  took  the  distinction  diat  they  had 
recoved  them  under  an  order  of  the  consignees  and 
not  under  the  indorsement  of  the  bQl  of  lading:  but 
upon  the  second  trial  the  Court  hdd  them  liaUe.  It 
is  true  that  there  is  a  charter-party  in  this  cas^  and 
therefore  it  may  be  said,  according  to  Penrose  v. 

(«)  %  Skem.  443-  W  3  ^«m.  387- 

(c)  Cited  in  Asm  t.  MtytTf  6  J?«tf,  6is.  sad  abo  ky  Jb^  J.  Id 

{i^i^S^.m^       {9)sCmf.IlJP.CsAS*       {,f)xM.ir9.ni. 
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WiUres{a)j    that  the  plaintiffi  might  have  tued  the         1814. 
charterers  for  the  freight ;  but  the  efiect  of  that  is  not       ■ 
to  do  away  the  liability  of  the  defendants  under  the         ^ams 
bill  of  lading,  but  only  to  qualify  that  liability,  by 
making  the  freight  payable  agreably  to  the  terms  of 
the  charter-party.    In  Lodergreen  v.  Flighty  Wilson  v. 
Kymer^  and  BM  ▼•  Kymer,  there  were  also  charter-par- 
ties, and  in  Penrose  v.  JVWces^  so  far  from  its  being 
doubted  whether  the  existence  of  a  charter-party  did 
away  the  liability  of  the  indorsee  under  the  bill  of 
lading,  Lord  Kenyan  at  first  ruled  that  the  captain 
could  not  sue  the  Charterer  for  the  freight,  on  die  ground '. 
that  he  ought  not  to  have  delivered  the  goods  without 
having  the  freight  paid.     Upon  the  second  trial,  in« 
deed,  be  held  otherwise  in  conformity  with  the  opinion 
of  the  Court;  and  so  it  was  afterwards  holden  in  Tajiey 
V.  Martens  (6),  and  Christy  v.  Borne  (c).     But  the  very 
doubt  cm  which  those  cases,  turned  shews  a  fortiori 
that  the  captain  might  have  looked  to  the  consignees 
or  their  assigns  for  the  freight.    Nor  is  there  any  rule 
by  which  this  implied  contract  is  meiged  in  the  spe- 
dalty ;  because  Ae  rule  respecting  merger  only  applies 
as  between  the  same  parties,  but  here  the  defendants 
are  not  parties  to  the  specialty.    And  for  this  reason  it 
was  adjudged  in  ffoqper^s  case(<{)  that  the  defendant^ 
could  not  wage  his  law.     80  in  i  Leon.  293.  Anon. 
it  was  holden  that  assumpsit  would  lie  by  the  husband 
for  anears  of  a  rent  charge  due  to  the  wife  in  her  life* 
time  upon  a  promise  made  to  the  husband^  although  the 

M  ated  by  JLofd  MlUnhorm^h  C.  J.  in  Skefmri  ?.  J)t  SeriteJes, 
I3£«i/,57a 
{h)  8  r.  X»45^.    t^Mastt 571*  (f)  t  Tmm,  300* 

(4  aXMifcixa 
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1814,       rent  was  payable  by  deed;  and  the  Court  said  thai  the 
— -        husbandhad remedy  by  stat  32  H.  8.»  and  tbercfote ihe 

agMtnu        coBsideration  was  sufficient    And  tBo  it  maj  be  said 
here^  the  curtain  had  remedy  by  lien  on  the  goodly 
and^e  has  waived  that  lien  in  fiivour  of  the  defend- 
ants, and  therefore  there  is  »  sufficient  considemtion 
for  an  implied  promise.    The  charter-party  by  P^^^ 
▼iding  a  specific  mode  of  payment  did  not  deatroy  the 
lien ;  if  the  bills  had  been  given,  it  may  be,  aoeoiding 
to  Cawell  ▼.  Sfmpsoii(a),  that  the  lien  would  have  been 
at  an  end ;  but  it  was  a  continuing  lien  until  the  bills 
were  given.     The  giving  security  for  a  debt  may  be 
a  destruction  of  the  party's  lien  who  takes  the  securi^, 
but  it  has  never  been  held  that  the  mere  agreement 
to  give  security  is  of  the  same  force,  though  it  may 
amount  so  &r  to  a  qualification  of  the  lien  as  to  limit  it 
to  the  enforcing  the  giving  security.    And  at  all  events 
the  benefit  which  the.defendants  have  derived  from  the 
acceptance  of  the  goods  was  a  sufficient  considefation. 
If  it  should  be  olgected  that  the  plaintiffs  by  siding 
in  the  freight-note  to  Greaves  and  Co.  have  thereby 
shewn  that  they  meant  to  look  to  them  fi>r  the  fireight, 
the  answer  is  fiimished  bjr  the  case,  which  states  that  it 
was  sent  fi>r  the  purpose  of  being  compared  with  the 
charter-fMurty;  and  besides  in  Wilson  v.  J^nvr  {&)»  al* 
though  the  plaintifi  had  proved  the  freight  due  to 
them  on  the  charter-party  under  the  oommission  taken 
out  against  the  dwrterers,  which  was  much  stronger 
than  this^  they  were^  notwithstanding,  permitted  to  re- 
cover against  the  indorsees  of  the  bill  of  lading. 

(«)  x6  Fes.  275-  W  i  M.&S.  xj;. 
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Tadify^  contra,  maintained  that  there  was  not  any        1814. 
thing  in  this  case  to  raise  an  asstunpsit  in  &TOur  of  the       — — 
plaintiff.     He  said  that  the  indistinct  use  *of  the  term         t^ahni 
freight,  had  occasioned  some  ccAfiision  in  the  argu- 
ment,    ^hat  is  due  to  the  plaintiffs  under  the  charter- 
party  is  improperly  termed  the  freight  of  the  goods, 
being  rather  the  hire  of  the  ship.    It  is  a  compensa- 
tion for  the  hire  of  the  ship  out  and  home^  to  be  paid 
by  a  sum  in  advance  in  the  first  instance^  and  by  a 
farther  sum  calculated  on  the  amount  of  the  home- 
ward cargo;  but  that  is  not,  correctly  q>eaking,  freight 
for  the  carriage  of  the  goods;  and  so  it  was  considered 
^  by  Lord  Hardmicke^  in  Pond  v.  Birch  (a).     And  the 
hardship  would  be  great  if  the  defendants  were  held 
liable  in  this  case,  because  they  would  be  diarged  with 
the  outward  voyage  with  which  they  had  no  concern. 
There  b  not  any  case  in  which  the  bare  receipt  of  the 
goods  under  the  bill  of  lading  by  the  indorsee^  has 
been  held  to  render  him  liable  for  the  freight  agreed 
to  be  paid  by  the  charter-party.    Roberts  v.  Hdt  was 
the  case  of  a  consignee^  and  it  does  not  appear  there 
was  a  charter-party*    In  Cock  v.  Ttg^  there  was  no 
charter-party,    l^e  indorsee  of  the  bill  of  lading  may 
indeed  have  so  conducted  himself  as  to  render  himself 
liable;  for  the  objection  primfi  fiude  is  that  there  is  a 
want  of  privity  to  raise  an  assumpsit,  but  that  may  be 
removed  by  the  conduct  of  the  party;  and  such  was 
ibecBiBe  ci  Wilson  y.  IQfmer.  But  here  it  does  not  appear 
that  the  defendants  had  any  dealings  with  the  plain- 
tifi,  or  that  they  had  notice  of  the  terms  on  whidi  the 
fra^^t  was  to  be  paid  by  the  charter-party,  or  ever  as- 
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1814*        sented  to  them;  but  the  whole  case  rests  upon  their 
-j^^^^        having  received  the  goods.    And  the  plaintiffi  having 
tgmnsi        chartered  the  ship  to  Greaves  and  Co.,  Greaves  and 
Co.  became  the  owners  pro  hac  vice,   according  to 
VaUpoY.  Jfheeler{a);  so  that  there  was  not  anj  pri- 
vity in  this  respect  with  the  defendants,  v^ho  are  only 
contractors  with  Greaves  and  Co.      The  cases  from 
Leon*  were  cases  of  express  promise,    and  therefiut 
admit  of  a  clear  distinction.    As  to  the  lien,  it  is  Or     }, 
tremdy  doubtfixl  whether  any  such  existed  in  this  case; 
the  rule  seems  to  be,  that  wherever  there  is  an  express 
agreement   there  is  no  lien,  Brenan  v.  CurriniiJ>% 
Collins  V.  Ongley  {c) ;  and  this  rule  holds  more  e^ 
cially  where  the  terms  of  the  agreement,  as  in  this  caae^ 
are  inconsistent  with  a  demand  of  present  payment. 
And  as  to  the  lien  bebg  qualified  by  the  agreement^  it 
is  enough  to  answer  that  not  any  authori^  has  been 
vouched  for  the  exercise  of  a  Hen  to  a  partial  extent 
only.    And  supposing  there  was  a  Hen,  as  it  was  never 
insisted  on,   it  must  be  taken  to  have  been  waived. 
And  besides  the  Hen  was  not  the  Hen  of  the  plaintifi 
bat  of  Greaves  and  Ca,  who  had  chartered  the  shipi 
and  in  whose  possession  the  goods  frere,  and  xiot  in 
the  possession  of  the  plaintiffik 

Casupbelt,  in  reply,  admitted  the  distinction  taken  m 
Paul  V.  Birchf  but  contended  that  this  was  properly 
fireight  upon  the  goods.  And  as  to  the  want  of  pri^ity^ 
he  insisted  more  particularly  on  Cod  v.  Taylor,  endear 
Touring  to  shew  from  a  comparison  of  the  fiu:ts  of  tfatft 

U)  Cinup.  tss>  per  AstM  J.       (i)  8aj.  A 114.  S.  C  Mi*  ^'  ^'  ^' 
(c)  SihfpCi  JV.P.  IS14.  |4  cdit» 
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case  with  the  present  that  both  cases  stood  upon  the        1814. 


same  gxoimdfi  as  to  privity. 

Lord  £xjLEKBORO0GR  C.  J.    This  case  has  been 
argued  to  an'  ext&it  that  would  embrace  aknost  every 
case  Bpcm  record,  on  a  bfll  of  ladmg  or  on  the  subject  of 
freight,  within  judicial  memory.    It  is  eictremely  dto- 
gennis  to  shake  the  authority  of  decided  cases,  and  it  is 
ahmys  mischievous  unnecessarily  to  draw  into  question 
principles^  when  the  case  before  the  Court  does  not 
reqmre  it.     I  shall  therefore  forbear  to  enter  into  that 
vul6  field  of  alignment,  which  has  been  raised  from  the 
cases  drawn  into  discussion.    I  shall  forbear  to  go  into 
the  question  how  far  any  Hen  does  or  does  not  exist  in  ' 
this  case.     He  freight,  or  more  prapeiAj  q>eaking  the 
compensation  for  the  hire  of  the  ship,  is  constituted  by 
the  agreement  between  the  plaintiffi  and  Gredves  and 
Ca;  and  whether  after  the  stipulation  contained  in  that 
i^groement,  fcjy  which  the  delivery  of  the  cargo  is  not 
made  to  depend  on  the  previous  payment  of  the  stipu*^ 
lated  hire,  nor  even  on  the  previous  delivery  of  the 
bills,  the  parQr  could  stand  upon  his  general  right  to. 
retain,  there  is  no  occasion  to  consider  at  present;  or 
how  fiur  that  which  is  made  the  subject  of  express  sti** 
pnlation  may  be  lawfidly  eked  out  and  extended  by 
die  bill  of  lading.    If  the  bill  of  lading  refers  to  die 
charter-party  for  the  rate  of  payment  i(  should  seem  as 
if  it  could  not  enhance  its  stipulations  and  yary  the* 
position  of  the  parties.    But  asfuming  that  the  right  of 
lien  posted,  and  that  it  attached  on  the  goods  at  the 
time  of  their  conung  into  the  hands  of  the  indorsees  of 
the  bill  of  Isdin^  the  question  is  whether,  there  was 
vq  contmct  caqpresa  or  implisd  on  the  part  of  die  in* 
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1814.        donees  to  ^bj  the  frdglit    It  has  not  been  suggested 
-""^        that  there  was  any  express  contract^  to  whicb  the  cases 
jimMst        firom  Lean,  woukl  have  applied.    Has  there  been  any 
implied  contract?  From  what  frets  is  it  to  be  implied? 
The  landing  the  goods  and  paying  the  duties  seem  to 
be  the  only  facts.    It  does  not  appear  that  there  was 
any  forbearance  on  the  one  side,  or  security  given  an 
die  other;  but  it  is  to  be  implied  merely  from  the  m- 
dorsees  receiving  the  goods  from  on  board  the  sb^ 
that  they  signified  their  aoqniescence  to  become  liable  in 
the  terms  of  the  charter-par^.  But  why  must  a  contract 
be  necessarily  inferred  from  that?    If  indeed  there  liad 
been  any  previous  communication  with  the  defendants 
as  to  the  plaintifis*  right  to  demand  the  freight  ofiban, 
or  as  to  their  cmsent  to  waive  their  lien,  that  might 
have  raised  an  infisrence  that  the  defendants  undertook 
to  pay  it;  but  in  the  absence  of  any  such  thing,  I  dono^ 
see  on  what  basis  such  an  inference  can  be  raised,  ex- 
cept tlus^  that  wherever  aparty  accepts  the  goods  under 
a  bill  of  lading,  the  permittmg  him  to  take  them  shall 
raise  tm  implied  assumpdt  oa  his  part  to  pay  the  freight 
I  am  not  prepared  to  agree  to  that  as  an  universaipn>- 
position,  and  therefore  cannot  infer  a  promise  in  this 
case,    the  not  exercising  the  lien  might  be  either  a  to- 
hmtary  recession  from  the  party's  right  or  might  be 
done  upon  a  consideration ;  but  I  do  not  discover  any 
particle  of  evidence  to  make  it  referable  to  the  latter 
presumption. 

Lfi  Blakc  J.  The  question  brought  before  the 
Court  is  whether  the  owners  of  the  ship  can  maintain 
any  action  on  the  promise,  as  stated  in  the  dechts^^ 
to  pay  a  certain  sum  for  frdght  dr  carriage  of  ff>9^ 
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which  the  defendants  havefecetved.  It  is  not  pretended        1814. 
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that  there  was  any  actual  express  promise  to  pay,  but 
it  ia  oontended  that  under  the  circumstances  of  this     "  ^mnsT 
case  the  law  will  necessarily  imply  such  promise*    It  is 
not  necessary  to  enter  into  the  consideration  of  the 
question  whether  the  ownor  or  the  captain  who  is  their 
servant,  could  insist  on  detaining  the  goods  until  the 
firei^t  was  paid;    because  taking  that  fiir  granted 
without  entering  into  the  question,  and  desiring  to  be 
understood  as  Jiot  determining  it  in  this  case^  I  think 
there  is  not  any  ground  to  say  that  tibe.  law  will 
infisr  such  a  promise  on  the  part  of  the  defendants. 
The  plaintifi  were  owners  of  this  ship,  which  they  let 
to  Gremes  and  Co.  on  a  voyage  from  London  to 
St.  Thomas  and  St.  Domingo^  there  to  take  on  board  a 
ca^p>  of  coffee  in  bags  or  casks,  for  which  they  stipu- 
lated to  be  paid  after  a  certain  rate  on  the  cofiee 
brought  home;  that  is,  15s.  per  cwt.  for  the  cofiee  in 
bags,  and  i6s.  per  cwt.  for  that  in  casks.    Such  was 
the  contract  between  the  pUuntifi  and  Greaves  and  Co. 
In  pursuance  of  that  contract  Greaves  and  Co.  sent  the 
ship  to  Si.  Domingo  to  their  own  agents,  who  shiiqped 
on  board  a  cargo  of  coffee^  a^d  the  captain  signed 
bills  of  lading,  whereby  he  undertook  to  deUver  the 
co&e  to  the  charterers  or  Aeir  assigns,  he  or  they 
paying  freight  for  the  same  according  to  the  char- 
ter-party;  so  that  it  is  clear  that  the  captain  was  cqgnis- 
ant  of  the  ezirtence  of  a  charter-party.    The  defendants 
became  the  purchasers  of  the  cargo  from  Greaoes  and    . 
Ca  before  any  part  of  it  was  disdiarged,  and  the  bills  of 
lading  were  indorsed  to  them>  and  were  produced  at 
tbe  West  JMia  docks,  by  yirtue  of  which  the  ooflfees 
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1814.       iwrere  traiwferrcd  into  Aar  names;  and  iheyptid  tlie 
duties,  and  finally  received  them.    Nov  snpposii^  the 
owner  or  c^itain  to  haTe  had  a  lien  on  tbe  goodsy  he 
mi^t  have  insisted  on  detaining  them  until  the  freig^ 
stipulated  for  by  the  charter-fiarty  was  paid»  or  he 
mi|j^t  have    insisted  on  preserving  hb  lien  by  ^ 
mode  of  entering  them  at  the  West  India  docks;  but 
it  does  not  iqvpear  that  any  such  thing  was  done;  but 
the  defendants  were  allowed  to  land  the  goods  and  p^ 
the  duties  without  any  demand  for  freight  being  made^ 
they  standing  in  the  situation  of  indorsees  of  the  biUs  of 
lading  under  the  diarterers.    Tlieruleis,  that  the  law 
win  not  raise  an  implied  promise  where  there  is  an  ex- 
fmss  ugneaiait  between  the  parties.    Then  if  the  de- 
fimdants  are  liable  as  purchasers,  it  can  only  be  as  stand- 
ing in  the  same  situation  as  Greaoes  and  Co^  who  agreed 
for  the  payment  of  a  q>ecificfrdgfat.  Then  supposing  the 
plaintiffi  might  have  detained  the  goods  until  the  specific 
frei^^t  was  pud  (and  it  is  not  pretended  that  th^  could 
have  detained  for  mor^)  or  until  the  btDs  were  given, 
if  they  have  not  insisted  on  that  ri^t,  the  law  wilLnot 
raise  an  undertaking  between  these  parties,  where  Aere 
is  another  remedy,  and  it  b  not  necessary  for  die  pur- 
poses of  justice  that  it  should  be  raised,  but  will  re- 
mit the  plaintiflfii  to  their  original  contract.    The  hte 
decision  of  Cock  v.  Tojflor  has  been  pressed  upon  us; 
but  it  does  not  appear  that  any  charter-party  existed 
}n  that  ease;  the  defendant  claimed  the  goods  under 
the  bill  of  ladings  but  it  did  not  appear  that  the  party 
under  whom  he  claimed  was  liable  in  any  way  what- 
ever ;  so  duit  there,  if  die  defendant  was  not  liable^  it 
did  not  appear  that  the  owner  ot  the  ship  could  have 
16  resorted 
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resorted   to  any  other  person.     Therefore,  taking  that        1814. 
to  be  an   authority  that  where  the  ship  is  a  general      mI^^TIow 
ship,  and  there  is  no  other  to  whom  the  party  can       ^^intt 
have  resort,    the  law  will  imply  a  promise^  in  order  to 
prevent  a  failure  of  justice ;   that  is  not  the  case  here ; 
here  there  is  no  occasion  to  raise  such  an  undertakings 
where   there  is  a  clear  original  contract  under  seaL 
The  other   case  of  Bell  v.  Kymerj  before  Sir  J.  Mans- 
feUL,  is  still  sub  judice.     There,  however,  this  ques- 
tion did  not  arise,  although  in  the  course  of  the  trial 
the  subject  was  argued.     But  the  action  there  was  not 
brought  by  the  owners  of  the  ship,  but  the  .persons 
who  hired  it,  and  who  were  the  charterers,  and  stood 
in  the  situation   of  Greaves  and   Co*  in  this  case. 
There  the   plaintifBt  had  no  means  of  resorting  to 
any  other   persons  for  the  freight.    Under  the  pre- 
sent circumstances  it  seems  to  me  that  the  law  will 
not  raise  an  implied  undertaking,  where  there  is  al« 
resdy  an  express  agreement,  as  it  will  not  intorfers 
where  it  is  not  necessary  for  the  purposes  of  justice^ 
the  ship  owners  having  their  remedy  left  entire  under 
the  charter-party. 

Bayley  J.  I  am  of  the  same  opinion.  There  is 
not  any  express  contract  between  the  parties;  and 
there  are  not  any  facts  which  would  warrant  us  in 
nising  a  contract  by  implication  of  law.  Mr.  Cantpbdl 
was  unwilling  in  his  argument  to  see  the  distincdon 
hetween  this  and  the  othar  cases,  but  an  unbiassed 
nnod  may  easily  see  it.  The  question  in  Lodergreen  v. 
fUghi  was  simply  a  question  on  the  lieti,  and,  wfaea 
^  was  decided,  there  was  an  end  of  all  other  qttes<- 
^vns.  The  Court  diere  held  that  as  die  caigo  be- 
V0L.II.  Y  longed 
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1X14.  longed  to  the  same  fienon,  and  was  under  one  coi^ 
""""^        signment^  and  came  to  one  and  the  same  periois,  the 

oiatMsi  captain  had  a  lien  for  the  whole  freight  on  the  remain- 
der of  the  cargo :  Cock  ¥.  Ttylor  was  the  case  of  a 
general  diip,  where  there  was  no  qiedal  contact 
between  the  patties;  bat  only  a  bill  of  lading.  Mr. 
Campbell  has  argued,  that  in  that  case  the  shippers 
would  have  been  liable;  I  much  doubt  that;  for  where 
the  bill  of  lading  expresses  that  the  goods  are  to  be 
delivered  to  the  consignee  or  his  assigns,  he  or  tbej 
paying  freight  for  the  same,  if  the  captain  deliver  the 
goods  to  the  assigns,  without  procuring  the  freight  for 
them,  I  am  not  prepared  to  say  that  he  can  resort 
back  to  A*  B.f  the  shipper,  where  ^  B*  has  never 
expressly  stipulated  that  he  will  pay  the  freight 
Therefor^  I  think  that  a  case  in  which  there  is  no 
other  contract  but  the  bill  of  lading,  and  where  the 
shipper  has  made  no  express  stipulation  for  the  pay- 
ment of  freight,  concludes  nothing  upon  a  question 
where  there  is  an  express  contract  under  seal  to  pay 
freight.  Bell  v.  Kymer  was,  as  between  the  parties  to 
the  action,  like  Cock  v.  Taylor;  as  between  them  the 
ship  was  a  general  ship.  What  contract  was  these  in 
that  case  by  which'  any  person  had  undertaken  to 
make  good  the  freight  to  the  plaintifis,  the  charteren? 
If  there  was  no  contract,  then  it  stood  upon  the  bill 
of  lading,  on  the  same  ground  as  Coei  v.  7by^.  But 
what  is  there  in  the  present  circumstances  to  raise  any 
implied  contract?  I  do  not  meddle  with  the  questioDf 
whether  the  captain  had  a  right  of  lien.  The  &ct 
IS,  the  captain  delivered  the  goods  without  any  stipu- 
lation. It  does  not  appear  that  he  communicated  to 
Ae  defendanUii  that  he  meant  to  look  to  them;  and 
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here  was  a  charter-party,  by  which  a  person  in  this  1814. 
country  stipulated  to  pay  the  freight*  The  captain  — - 
does  not  make  any^  communication  to  thd^assignees  ^f  against 
the  bill  of  lading;  and  does  not  that  warrant  them  in  ^^'^^ 

supposing  that  he  means  to  have  recourse  to  the 
parties  who  are  liable  under  the  chafter-party?  That 
is  made  abundantly  strong  in  this  case;  because  ten 
wedui  elapsed  before  any  demand  was  made  on  these 
defendants.  Another  objecion  to  the  plaintifis*  right 
to  recover  is,  that  these  defendants  would  have  to  pay 
more  than  the  plaintlBb  were  entitled  to  receive;  by 
reason  that  they  have  already  received  600/. 

Dampier  J.  I  am  entirely  of  the  same  opinion. 
This  case  has  been  so  fully  gone  into  that  it  will  only 
be  necessary  for  me  shortly  to  state  the  few  grounds  of 
my  opinion.  This  is  a  case  where  there  is  an  express 
contract  under  seal ;  and  there  is  not  any  case  which 
shews  that  where  an  express  contract  subsists  with  a 
third  person  for  the  payment  of  freight,  the  mere 
fact  of  receiving  the  goods  has  raised  an  implied  ' 
promise  by  the  person  who  receives  them  to  pay 
the  freight.  That  would  be  laying  down  a  very 
extensive  proposition.  I  admit,  for  the  argument's 
sake,  that  the  captain  had  a  lien;  he  has,  however, 
waived  that  lien.  Is  then  that  waiver  a  circumstance 
from  which  a  promise  is  to  be  implied  ?  The  captain 
did  not  give  any  notice  to  the  defendants  when  they 
took  the  goods  that  he  would  look  to  them  for  the 
freight;  but,  making  a  voluntary  waiver  of  his  lien» 
he  permits  the  goods  to  be  removed,  looking  for  the 
freight  to  the  person  to  whom  the  contract  naturally 
led  him.  If  he  had  said,  I  will  not  part  with  the 
Y  2  cargo 
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i8i4.       'cargo  unless  you  undertake  to  pay  me  the  freight, 
^  there  would  have,  been  a  consideration,  and  to  that 

A4oorsom 

againsi  point  some  of  the  cases  are  applicable.  Here,  how- 
ever, there  is  a  total  absence  of  any  evidence  of  that 
sort ;  tliere  was  no  stipulation,  nor  any  demand  made 
of  the  freight  And  what  has  been  observed  by  my 
brother  Bayletf^  that  the  plaintiffs  can  have  no  right 
to  demand  freight  at  the  rate  of  155.  and  i6s.y  be- 
cause 606L  have  beai  already  received,  is  materiaL 
The  difficulty  which  I  felt  on  the  first  reading  of 
this  case  has  not  been  removed  by  the  argument; 
which  has  not  shewn  that  any  assumpsit  can  be  im- 
plied to  pay  the  freight:  where  there  is  an  express 
contract,'  binding  one  party  to  pay,  so  that  the  other 
may  look  to  the  charter-party  for  the  freight,  there  is 
not  any  occasion  to  raise  an  implied  assuippsit.  Ex- 
pressum  cessare  facit  taciturn. 

Bayliby  J.  added,  that  he  had  omitted  to  observe^ 
that  Wilson  v.  Kymer  was  decided  entirely  on  the 
usage. 

Judgment  of  ncnisuit. 
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The  King  against  W.  James  and  Others,      satm^, 

Jan,  i$rth. 


A  RULE  nisi  was  obtained  in  the  last  term  for  Thu  Court  w^ 
1  .  J  r  •  11       •  1  not,  upon  re- 


wiU 


quashing  an  order  of  sessions,  alloM  ing  the  ao  movai  ot  an  or* 


upon  I 

lot  ai 

wg  over- 


counts of  the  overseen  of  the  poor  of  the  parish  of  tuJ^iT^o^^^ 
Crcj/don^  in  the  county  of  .Slurry,  upon  appeal  against  ^hlc'hlT*^*' 
them  by  the  defendants  at  the  last  Midsummer  sessions.   °P^  ^^^.  ^^^ 

of  it»  so  into 

The  order  of  sessions  was  upon  the  &ce  of  it  general,   the  meriuof 
allowing  the  said  accounts,  and  dismissing  the  appeal,   upoa  affidAvit. 
and  &rther  ordering  that  the  appellants  should  pay  to 
the  overseers  405.  costs.      The  defendants  in   their 
,•  affidavit,  on  which  the  rule  was  obtained,  disclosed 
several  grounds  of  objection  to  these  accounts;  ist,  < 
that  they  contained  charges  of  sums  in  gross  as  monthly 
payments,  without  stating  the  several  items  of  expen- 
diture which  made  up  the  gross  amount,  some  of  which 
items  were  stated  to  be  for  charges  ill^al  or  excessive; 
adly,  that  they  contained  a  charge  for  a  salary  to  one 
of  the  overseers,  &c. 

And  now  the  rule  coming  on.  Lord  Ellenborcu^ 
O.  J.  interposed  by  inquiring  if  there  was  any  objec- 
tion to  the  order  upon  the  face  of  it;  for  otherwise  the 
Court  would  not  go  into  the  overseers'  accounts  upon 
affidavit.  The  sessions  was  the  proper  forum  for 
deciding  such  matters;  the  time  of  the  Court  would 
otherwise  be  absorbed  in  taking  parish  accounts. 

The  Attorrmf-GeneraX  and  Lavoes^  in  support  of  the 
rule,  admitted  the  inconvenience  that  would  follow 
from  entertaining  motions  to  revise  the  overseers^ 
accounts,  if  the  practice  were  general;  but  urged,  on 
the  other  hand,  the  great  injustice  that  might  be  done 

Y3  if 
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1814.  if  there  was  no  relief  against  accounts  so  made  up  as 
"—^  the  present,  without  specifying  any  particulars.  And 
against  they  referred  toSexy.  Battel{a)^  a  recent  case,  where  they 
said  the  Court  had  granted  relief  against  overseers'  ac- 
counts, upon  a  rule  obtained  upon  affidavit  that  they 
contained  a  charge  for  an  allowance  paid  to  the  over- 
seer. And  so,  in  Bex  v.  Oi'eat  Marlam  (ft),  the  Court 
entertained  jurisdiction  upon  affidavit  respecting  the 
appointment  of  overseers,  though  a  similar  objection  to 
the  present  was  taken. 

Lord  Ellenborougu  C.  J.  If  there  is  likely  to  be 
a  defect  of  justice  the  remedy  must  be  by  application 
to  the  legislature;  for  the  Court  cannot  enlarge  the 
limits  of  its  jurisdiction  in  order  to  supply  a  remedy. 
The  sessions  have  jurisdiction  over  these  matters;  i( 
on  the  removal  of  the  record  by  certiorari,  it  had 
appeared  to  be  erroneous,  this  Court  would  then  have 
acted  upon  it. 

Le  Blanc  J.  In  cases  upon  orders  of  removal  this 
Court  does  not  hear  affidavits  of  what  passed  at  tbe 
sessions,  but  we  act  upon  the  case  sent  to  us. 

Bayley  J.  The  object  of  the  affidavits  in  Itex  r. 
Great  Marhw  was  to  shew  that  the  magistrates  who 
made  the  appointment  acted  without  jurisdiction. 

Per  Curiamf  Rule  discharged. 

J^olan  and  Ccndey  were  against  the  rule. 

{#)  Sec  aotff  St  the  end  of  this  ca^^.  {h)  2  JSasf,  244* 

Tilt 
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Tbe  feUofwing  U  prewmcd  to  be  the  case  alluded  to  m  argnmenty 
«iidcr  the  title  of  Rex  v.  BatttL  The  rule  for  the  certiorari  was  ob- 
Kaiiied  upon  mn  mffidavit  as  suted,  but  the  case,  at  it  appears^  was 
decided  apoa  objections  apparent  on  the  face  of  the  order.  The  cas« 
was^eddcd  in  Hilary  term  iSij. 
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The  King  against  GlYdx. 

UPON  a  mlc  to  shew  caose  why  an  order  of  sessions  eonfirmiog 

the  acconnu  of  J^bn  Htlder  and  Others,  late  cbarchwardens  and  over- 

scera  of  the  poor  of  the  parish  of  Salebttrsi  In  the  county  of  Snss€x, 

should  not  be  quashed,  the  order  in  question  appeared  to  be  as  follows: 

Upon  the  appeal  of  J^  Clyde  against  the  accounts  of  J^bn  Hildfrmad 

James  Bilder  late  churchwardens,  and  Tbemm  MarttHt  fVilUam  CoUim, 

Cherlei  IVoodt  senior,  and  Ckerlei  fVcods  junior,  late  overseers  of  the 

poor  of  the  parish  of  SaUhitrst  in  the  coooty  of  ^sex,  from  Easter  xSxx 

to  £Mster  iSza,  and   allowed  by  two  justices  of  the  said  county^ 

whereby  he  the  said  J^bn  Glyde  objected  to  the  sum  of  zft/.  los.  in  the 

•aid  accounts  paid  to  Charles  JVoods  in  his  quarterly  accounts  as  a  salary^ 

from  Easier  x8xi  to  the  a3d  of  Jam  sSix^  and  also  to  the  Kke  sum  of 

12/.  los.  aa  a  saliry  also  paid  him  from  the  said  ajd  of  June  to  the 

^Sl^ci  September,  and  also  further  as  to  the  like  sum  of  xaA  lOf.  paid  also 

to  Charles  Woods,  as  a  salary  from  the  19th  of  September  to  the  a3d  of  Z>^ 

f ember ^  and  also  to  the  further  sum  of  xi/.  xof.  as  paid  to  the,  said  Charles 

JVoods,  as  a  salary  from  the  sjd  of  December  to  the  30th  of  March  last, 

and  also  to  the  allowance  of  40/.  as  paid  to  the  said  Charles  Woods,  for 

(our  quarters  allowance  for  keeping  tbe  poor  OTcr  and  above  the  sum 

agreed  on  for  that  purpose;  and  upon  hearing  oountel  on  the  part  of  the 

Appellant  and  also  the  Respondents,  it  is  ordered  by  this  Court  that 

the  said  accounts  be  confirmed,  and  by  this  Court  they  are  confirmed 

acooidingly. 

Coarthope  and  Bowen  in  support  of  the  order  of  sessions,  admitted 
that  if  it  appeared  06  the  face  of  the  order,  that  the  sessions  had  con- 
firmed the  accounts  in  respect  of  a  salary  paid  to  the  oveiseer,  the 
order  could  not  be  supported ;  but  they  contended  that  so  much  of  the 
order  as  mentioned  the  payments  in  respect  of  such  salary,  was  merely 
a  recital  of  the  objections  alleged  against  tbe  accounts  on  the  appeal, 
ind  not  a  part  of  the  finding  of  the  sessions,  upon  which  the  judgment 
was  proBounced ;  and  this  Coyirt  would  not  intend  that  any  evidence 
was  given  to  the  senions  to  shew  chat  the  objections  were  founded  in 
fact,  or  if  there  was,  that  it  did  not  fully  explain  the  items  ob- 
jected to. 

The  Copi  however  intimated  an  opinion  that  they  must  understand 

the  oonfirmation  to  extend  to  the  lums  objected  to,  otherwise  the 

•rder should  have  negatived  there  being  any  such  items;  instead  of 

which  it  reatcd  them  is  •  part  of  the  accountti  and  then  confirmed 

Y4  the 


The  KiNn 
'  gainst 
Gurssu 


SatttrdM, 
Feb.  6th. 

Overseers  can* 
not  charge  in 
their  accounts 
for  money  paid 
as  a  salary  to 
one  of  the 
overKers;  and 
where  the  order 
of  sessions  con- 
firming ihe  ac» 
counts  was  in 
this  form, 
«*  Upon  the 
appeal  of  G, 
against  the  ae 
counts  of  if. 
and  W,,  over- 
seers, whereby 
he  the  said  G, 
objected  to  the 
sum  of  X3^  xor. 
in  the  said  ac* 
counts  paid  to 
^.  as  a  salary^ 
it  is  ordered 
that  the  said 
accounts  be 
confirmed  t" 
this  was  con- 
sidered as  an 
order  confirm- 
ing the  w 
counts  ^1  re- 
spect o(  the 
charge  for  the 
salary,  and 
therefore  the 
Court  quashed 
the  order ;  but 
sent  the  case 
back  to  be  re 
heard  as  to  the 
nature  of  the 
payment* 
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The  Kjko 
mgaiast 


the  smi  leeoaots,  f.  e,  the  accounts  containing  the  items  objected  to  ; 
b«t  they  said  that  if  it  coald  be  shewn  that  such  item  were  smunabW 
upon  any  groanii  whatsoever,  they  would  prcsonse  that  thesessioasoon- 
firmed  the  accounts  on  tint  ground. 

No  ground  howerer  was  suggested  or  case  cited  to  that  effect;  bat 
it  was  stated  that  these  sums  were  in  reality  paid  to  the  orencer  in  re- 
spect to  the  maintenance  of  the  poor,  and  not  al  a  salary. 

Lord  ELLEnaonoveH  C.J.  This  rule  may  be  enlarged,  sobject  to 
a  ca»e  to  be  stated  ai  to  what  the  grounds  for  the  allowance  were,  that 
we  may  aieertain  that  the  salary  was  not  meant  as  a  penuoo  to  the 
ovcneer,  which  the  law  will  nut  allow.  We  have  no  doubt  on  the 
free  of  the  order  that  he  has  no  title  to  a  salary  for  any  meritorioas 
services,  or  for  any  serviees  at  all ;  but  we  would  wish  to  reliefe  the 
parties  if  it  has  been  paid  in  reality  for  the  maintenance  and  kceptng 
•f  the  poor.  Perhaps  the  best  way  will  be  to  quash  the  order,  and  re- 
■lit  the  ease  to  the  Sessions  to  re-hear  the  appeal. 

The  other  Judges  concurred. 

Order  of  Sessions  qvaihed. 

Xhjjty  and  Roe  were  to  have  opposed  the  order  of  Sestioos. 


The  KiMo  against  C.  Lauohton. 

TVi  order  of  one  justice,  reciting  that  Mary  Ltms, 
with  her  two  infant  children,  were  poor  inhabir 
tants  of  and  residing  in  the  parish  of  West  Walton,  in 
Nor/blk,  and  that  she  was  the  wife  of  Thomas  l^^adh 
then  absent  from  her,  and  serving  as  a  marine ;  and 
&rther9  that  the  said  parish  was  incorporated  according 
to  the  statute,  &c.,  and  that  the  said  Mary  applied  to 
the  defendant,  the  guardian  of  the  poor  of  the  said 
parish,  for  relief  for  herself  and  her  children,  and  that 
Uie  defendant  refused  her  proper  relief;  that  slie  after- 


oAarnfff 

Where  the 
■guardian  and 
visitor  of  a 
parish,  which 
had  adopted 
the  provisions 
ofstat.aiG.  3. 
9. 83.,  upon  ap* 
plication  to 
them  for  relief 
by  a  pauper  for 
herself  and 
children,  di- 
rected them  ^o 
be  received  Into 
the  poor  house : 
held  that  one 
justice  had  not 

any  jurisdiction    wards  applied  to  Michael  Wilcock^  the  visitor  of  the 

upon  complaint  <•       , 

to  him  by  the     poor  of  the  said  parish,  who  also  refused  proper  re- 
KHcTout  of  ^^    hef ;  that  thereupon  Ae  defendant  was  summoned  to 

the  poor  house; 

and  thciefore  where  dofasidaiit  .was  convicted  in  a  peiMUy  Cdt  diiobcyiQg  surh  order, 

which  conviction  was  confirmed  at  the  sessions,  this  Court  quashed  the  order  of  sessionSi 

appear 
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appear  befiMre  the  justice;  that  he  appeared,  and  al*        1814. 
l^ed  that  he  had  paid  the  said  Mafy^  for  the  rdicf  of       "■"— 
herself  and  her  children,  4s.  a*week,  hot  that  he  had        itganst 
discontinued  such  payment;  and  that  the  saidiMin^     Laoobtok. 
heing  sworn,  alleged  that  she  had  been  refiise<j[  proper 
relief,  as  aet  forth  in  the  complaint,  and  that  the  said 
sum   of  45.   a-week  was  not  suflScient  for  the  proper 
and  neceasary  relief  of  herself  .and  her  two  children: 
and  no  evidence  or  circumstancebeing  adduced  by  the 
defimdant  to  satisfy  the  said  justice  that  the  said  sum 
of  4;.  a-week  was  such  relief  as  in  justice  and  charity 
ought  to  be  paid  to  the  said  Afory  on  bdialf  of  her- 
self and   children,,  it  was  ordered  that  the  defendant, 
the  said  guardian  of  the  poor  of  the  said  parish^  should 
pay,  imnlediately  after  the  service  of  this  order,  the 
sum  of  4s»  to  the  said  M.  Lems^  for  the  proper  relief 
of  herself  and  her  two  children. 

The  defendant  was  afterwards  convicted  by  two 
justices  at  a  special  sessions,  and  fined  301.,  for  dia- 
obeying  this  order,  under  stat.  33  G.  3.  c.  55.  Upcm 
appeal  to  the  general  quarter  sessions,  the  conviction 
was  confirmed,  subject  to  the  opinion  <^  this  Court 
upon  the  following  case : 

The  parish  of  Wes^  Walion  is  incorporated  uudor 
Stat.  22  G.  3.  c.  83.  for  the  maintenance  of  its  poor; 
in  which  parish  a  poor-house  is  erected  and  fitted  up 
for  the  reception  of  the  poor.  On  application  for 
relief  by  the  -said  M.  Lewis  for  herself  and  her  two 
children,  the  guardian  and  the  visitor  appointed  under 
the  said  act  severally  directed  them  to  be  received  into 
the  poor-house ;  whereupon  the  justice  made  the  above 
order,  directing  a  pecuniary  relief  out  of  the  poor* 
house.    On  the  appeal,  aU  objections  to  form  on  both 

sides, 
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•idei»  and  all  other  objections  except  the  one  hereafter 
stated,  being  waived,  the  question  stated  for  the  opi- 
aidnu  man  of  the  Court  is,  whether  the  magistrate  had  fcmet 
and  authority,  under  the  stat.  22  G.  3.  c.  83.,  to  make 
the  said  order  for  the  pecuniary  relief  of  the  ftapca 
out  of  the  poor-house. 

T%e  Attamey-Generalj  Hclroifdy  and  Beml%  in  sup- 
port of  the  order  #f  sessions,  contended  in  the  affinna- 
tive^  and  referred  to  the  7th  section  of  the  act,  which 
they  said  placed  the  guardian  precisely  in  the  same 
situation  with  overseers  as  to  their  powers  and  autho- 
rities,   except  with  regard  to   making  and    colkct- 
ing  rates,  and  also  as  to  their  liability  to  penalties  for 
neglect  of  duty.     And  as  to  the  making  and  collect- 
ing the  rate,  the  only  difference  is,  that  by  the  8th 
section  the  churchwardens  or  overseers  are  to  collect 
it  and  pay  over  to  the  guardian  so  much  as  he  shall 
have  occasbn  to  employ  for  the  purpose  oFdischaif;iiig 
the  necessary  expences  attending  the  poor-house,  and 
the  poor  belonging  to  th^e  parish.     So  that  coupling 
these  two  sections  together,  it  seems  that  the  guardian 
is  completely  invested  with  the  character  of  overseer. 
Supposing  then  this  had  been  an  order  upon  the  over- 
seer for  the  relief  of  the  pauper  and  her  family,  die 
would  not  have  forfeited  the  relief  because  shd  did  not 
go  into  the  poor-^house,  for  she  claimed  relief  as  wdl 
fer  her  children  as  herself,  Rex  v.  Haigh  (a).     Then 
the  35  th  section  of  the  statute  has  expressty  provided 
for  this  case,  for  it  enables  any  justice  on  complaint  by 
any  poor  person  that  the  guardian  hath  refused  proper 

(<.)3r.je.6j7. 
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relief^  after  inquiring  into  the  condition  of  such  person^        1814., 

either  to   order  weekly  or  other  relief,  or  direct  the       -— 

,  ,  .  ,         The  Kii?« 

guardian  to  send  her  to  the  poor-house,  m  case  she        a^auut 

shall  be    a   fit  object  to  be  kept  there.*'     And  here 
the  justice^    iipon  inquiry,  has  thought  her  pot  a  fit 
ol]ject  for  the  poor-house,  and  has  therefore  adopted 
the  other  alternative  of  ordering  her  relief.     It  is  true 
that  the  36th  section  enacts  <<  that  the  justice  shall  not 
summon    the  guardian  unless  application  shall  have 
been  first  made  to  the  visitor  (it  being  part  of  his  duty 
to  adjust  matters  of  that  sort),  who  shall  order  relief 
if  he  thinks  it  necessary,  either  within  or  out  of  the 
poor-house,  as  he  shall  judge  right;"  and  if  it  had 
stopped  there,  perhaps  it  might  have  been  said  that 
the  visitor  was  the  person  to  adjust  the  mode  of  relief; 
but  it  goes  on,  <*  if  sufficient  relief  shall  not  be  given,* 
the  poor  person  complaining  shall  be  redressed  by  the 
justice  in    the  manner  before  directed;" "therefore  it 
leaves  the  jurisdiction  of  the  justice  as  before.     And 
probably    the  justice  thought  that  the  directing  the 
pauper  and  her  children  to  be  received  into  the  poofr- 
house  was  not  a  sufficient  relief   and,   according  to 
the  very  words   of  the  act,   he  is  to  judge  of  the 
sufficiency;  and  if  so,  he  might  adopt  the  other  alter- 
native. 

Nolanf  contra,  was  stopped  by  the  Couit. 

Lord  Ellenborough  C.  J.  The  justice  does  not 
affect  to  determine  upon  the  ground  of  its  being  a 
qualified  refiisal  of  relie£  If  proper  relief  has  not 
been  refiised,  the  justice  has  not  any  jurisdiction* 
The  visitor,  to  whom  it  is  referred  by  law,  as  a  part 

of 
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1814.        of  bisdaty,  to  say  whether  the  relief  shall  be  giTen 
-  in  or  out  of  the  poor-house,  has  decided  that  que&- 

agaittsi  tion,  and  has  determined  it  to  be  pr<^per  relief.  If 
AuouTON.  .^  depended  on  the  choice  of  the  paiqper^  the  poor- 
house'  would  be  useless.  The  visitor  having  adjusted 
it,  the  matter  was  at  an  end,  and  not  within  the 
cognizance  of  the  magistrate;  and  therefore  the  inflic- 
tion of  this  penalty  was  not  warranted. 

Le  Blanc  J.     The  7th  section  of  the  statute^  which 
has  been  relied  ou  in  argument  as  putting  the  goardian 
on  the  footing  of  an  overseer,  must   be  taken  with 
reference  to  the  general  policy  of  the  act  in  which  it 
is  contained;  and  when  the  3dtb  section  of  the  same 
act  directs  that  application  shall  be  made  both  to  the 
guardian  and  visitor,  before  any  application  is  made 
to  a  justice,  and  when  it  adds  that  it  is  the  dutj 
of  the  visitor  to  adjust  matters  of  that  sort,   that  is, 
whether  it  is  most  proper  to  relieve  in  or  out  of  the 
poor-house,  the  liability  of  the  guardian  as  overseer, 
imposed  by  the  7tli  section,  must  be  controuled  by  the 
subsequent  clause.      The  visitor  must   always  deter- 
mine whether  the  party  is  to  be  relieved  in  or  out 
of  the  poor-house;   otherwise  the  whole  policy  of  the 
act  Would  be  avoided. 

Bayley  J.     Tlie  36th  section  puts  an  end  to  the 
question. 

Dampier  J.  The  35th  section  having  declared  that 
the  visitor  is  the  person  to  adjust  whetlier  it  be  proper 
to  relieve  the  party  in  or  out  of  the  poor-house,  and 
the  visitor  having  exercised  his  Judgment,  it  seems 
to  me  that  the  justice  had  not  any  jurisdiction. 

Order  of  Sessicms  quashed. 


IN  THE  Fifty-fourth  Year  of  OEOIOSE  III. 


I  The  KiKG  against  The  Inhabitant3  of  Barton- 
upon-Irwell. 

'^PHE  Court  of  Quarter  Sessions  for  the  county  pa- 
latine of  Lancaster^  upon  appeal,  confirmed  an 
order  of  two  justices  for  the  removal  of  Joseph  Edwards 
and  his  children  from  the  township  of  Pendleton  to 
the  parish  of  Barton-^upon-IrtiDell,  subject  to  the  opinion 
of  this  Court  on  the  following  cade : 

The  pauper  J.  Edwards^  having  gained  a  settlement 
by  hiring  and  service  in  Bartan^pon'Irwell^  and  being 
unmarried,  was  hired  for  a  year  as  a  servant  to  one 
Watkinsy  of  Great  Lever,  whom  he  served  for  about 
19  months  there.     After  having  been  in  that  service 
about  two  months,  being  then  married,  he  was  taken 
before  a  magistrate  on  the  complaint  of  his  master, 
and   committed  to  the  house  of  correction  for  one 
month.     When  he  had  been  in  custody  nine  days,  at 
the  instance  of  his  master  he  obtained  a  discharge 
from  his  imprisonment,  returned  immediately  to  Gre€U 
LevcTj   and  served  him  as  before.    On  such  return 
no  mention  was  made  of  the  terms  on  which  he  was 
to  serve.    H<e  recmed  no  wages  for  the  dme  he  was 
in  custody.    The  case  then  set  forth  the  warrant  of 
commitment,  by  which  it  appeared  that  the  pauper 
had  been  charged  upon  the  oath  of  Waikins  (his  n^aster) 
with  divers  misdemeanors,  and  not  acting  in  his  ser- 
vice as  a  'servant  ought  to  do^   and  particalariy  in 

Vuiog  ind  KrYice,  although  he  was  married  when  he  returned  to  his 
ceivcd  no  wages  for  the  time  he  was  in  custody. 


SaUtrda^f 
y^fu  a9th. 


Where  a  ser- 
▼ant  under  a 
yearly  hiring 
served  two 
montlis,  and 
was  then  com*, 
mitted  and  im- 
prisoned under 
Stat.  10  G.  a. 
r.  19.  for  mlsbe- 
'havlour  to  his 
master,  and  at 
the  instance  of 
hU  masKter,  and 
after  nine  days 
imprison  mcDty 
was  upon  the 
application  <f£ 
his  master  dis. 
charged,  and  re> 
turned  to  him, 
and  serv  ed  him 
as  before,  and 
no  mention  Wiis 
made  of  the 
terms  on  which 
he  was  to  serve, 
and  he  senred  in 
the  whole  from 
the  time  of  the 
hiring  foraboat 
19  months : 
held  that  the 
commitment 
and  imprison- 
ment were  not 
a  dissolution  of 
the  contract, 
or  such  an  in^ 
terrnptioo  of 
the  serf  ice  as  to 
prevent  a  set- 
tlement, and 
therefore  he 
gaiaed  a  settle* 
ment  by  such 
master,  and  re- 


using 
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1814.        using  a  horse  of  his  master's  in  a  cruel  and  inhuman 

manner,  and  also  with  disobeying  and  neglecting  the 

aggittst        orders  of  his  master,    contrary  to  the    statute:  thst 

unu  of  *     ^^  justice  had  convicted  him  of  the  o£Fence  so  charged 

'^'jlw.r'"  *«^^  ^"^  *«<J  ^^  sentenced  him  to  be  imprisoned 

in  the  house  of  correction,  and  there  kept  to  hsid 

labour  for  one  month. 

PcJet/f  in  support  of  the  order  of  sessions,  contended 
that  the  commitment  of  the  pauper  operated  as  a  dis- 
solution of  the  contract  with  Watkins^  and  that  as  the 
pauper  was  married  at  the  time  of  the  conunencemeot 
of  the  second  service,  that  service  could  not  be  re- 
ferred to  any  new  contract  capable  of  conferring  a 
settlement     The  rule  by  which  to  try  whether  this  be  a 
dispensation   or  dissolution  of  the  contract  is  this, 
whether  the  master  could  have  compelled  the  service 
of  the  pauper,  or  maintained  any  action  against  him 
for  not  serving  him.     Now  it  seems   clear  that  he 
could  not  during^the  imprisonment,  because  that  was 
the  master's  own  act     If  that  be  so,  then  there  was  a 
period  of  the  contract  during  which  the  relation  of 
master  and  servant  no  longer  continued,  or,  in  other 
wdrds,  there  was  a  dissolution  of  the  contract    And  so 
it  was  considered  in  Rex  v.  North  Crcy  (a),  where  the 
servant  was  committed  before  the  end  of  his  year  for 
not  giving  security  respecting  a  bastard  child^  and  the 
master  was  overseer,  and  had  been  active  in  his  coror 
mitmerit,  and  afterwards  deducted  out  of  his  wagei 
on  account  of  his  absence,  and  the  Court  held  it  to 
be  a  dissolution.     That  case  differs  only  from  the 

(«}  CaH. 49i.    ^^C.% Bm.  jaa.  5th  edit. 
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present  in  this  particular,  that  there  the  serrant  never         i8i4, 

retamedy  his  year  having  expired ;  but  a  return  to  the      ThTxiNo 

service,  though  it  may  serve  to  explain  the  nature  of     'r^J^f^^u- 

the  absence  where  it  is  equivocal,  has  never  been  held        unts  of 

,.      ,     .         .  J.  .  *    ,        Barton-upoh- 

to  convert    a  dissolution  into  a  dupensation  of  the        uwell. 
service.     Here  the  master  could  not  have  compelled 
a  retam,  there  being  a  complete  dissolution  of  the 
contract  by  the  commitment  \  so  that  the  return  can- 
not vary    the   question.      Besides,  admitting  that  it 
could,  and  that  it  might  raise  an  inference  that  the 
master  had  no  objection  to  consider  the  period  of  his 
absence  as  a  period  of  service^  such  an  inference  is 
completely  rebutted  by  his  deducting  out  of  the  wages 
for  the  period  of  absence.     And  it  should  seem,  from 
the  case  of  Pawlet  v.  Bumham  (a),  that  a  clear  dis- 
amtinuance  of  the  service  is  sufficient  to  prevent  a 
settlement,  although  there.be  not  a  dissolution  of  the 
contract. 

ScarleU^  contra,  referred  to  stat  20  Geo.  2.  c.  19. 
1.2.  which  empowers  magistrates  to  punish  servants 
for  misbehaviour  either  by  commitment  to  the  house  of 
correction,  or  by  abating  some  part  of  their  wages,  or  " 
hf  discharging  them  from  their  service.  Here  he  was 
stopped  by  the  Court. 

Lord  Ellekborough  C.  J.  It  would  be  clearly 
against  the  poli^  of  the  law  if  the  servant  by  his  own 
act  of  delinquency  should  have  the  power  of  dissolving 
the  contract.  The  justices  have  that  power,  but  they 
bave  not  exercised  it.    The  imprisonment  of  the  ser^ 

(tf)  %  Sttt.  |oa  5t]i  edit. 

vant 
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1814.        VMit  was  so  &r  from  being  a  cessation  of  the  senriee, 
■         that  perhaps  his  labour  might  have  been  reooired  of 

The  Kino       ,  .      ,        ,  .  .,    1  .         .  «^ 

i^ahst  him  by  the  master  even  while  he  was  m  prison.  Then 
unts  of*'  what&rther  circumstances  appear  upon  this  case?  It 
^"^  UwwY''*''  "  *^^  ^^^  *^  master  deducted  the  wages  for  the 
period  during  which  the  pauper  was  absent.  But  after 
that  period  he  returns  into  the  service,  (then  indeed  he 
was  married,  but  he  goes  on  under  the  old  contract,)  and 
nothing  passes  between  the  master  and  the  Servant  with 
respect  to  any  alteration,  or  any  new  contract,  during 
the  remainder  of  the  19  months.  The  master  indeed 
had  an  election  to  avoid  the  contract,  but  he  made  his 
election  to  continue  the  pauper  in  his  service,  which  it 
was  >  in  his  power  to  do.  In  Hex  v.  North  Cratf  there 
was  an  incomplete  service. 

Le  Blanc  J.  The  pauper  being  single  when  he  was 
hired  was  capable  of  gaining  a  settlement,  and  his  mar- 
riage during  the  year  will  not  prevent  it.  It  appears 
then  that  in  consequence  of  his  misusing  a  horse,  a  com- 
plaint was  made  against  him  by  his  master,  and  he  was 
committed;  but  at  the  end  of  nine  days  his  master  ap» 
plies  to  have  him  rekpsed,  and  takes  him  back  again 
without  any  fresh  agreement;  and  he  goes  on  upon 
the  footing  of  the  original  hiring  until  tiie  end  of 
19  months,  but  he  receives  no  wages  for  the  time  he 
was  in  custody.  On  tliis  statement  I  think  there  was 
not  any  dissolution  of  the  contract;  the  master  might 
have  discharged  him,  but  he  did  not;  he  must  then 
have  returned  on  the  iboluig  of  the  old  hiring*  It  is 
said  indeed  that  there  was  an  interruption  of  the  sei^ 
vice,  but  during  the  whole  time  he  was  subject  to  his 
master.  It  was  under  the  authority  of  the  ccmtract 
XI  that 
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that  his  master  acted  when  he  punished  him  fi>r  mis-         l8z4« 
conduct ;    therefore  it  was  not  a  dissolution.     The  -•  • 

master  might  perhaps  have  elected  to  dissolve  it,  but         againu 
he  has  not  done  so.     Neither  do  I  think  this  was  an        unuof 

interruption  of  the  service  to  prev^t  a  settlement.  ^^  uwell!^* 

BAYI.ET  J.      The  relation  of  master  and  servant 
omtinued  notwithstanding  the  commitment  of  the  ser- 
vant .procured  by  the  master.    The  commitment  did 
not  set  free  the  servant  from  his  contract  to  go  where- 
ever  he  pleased  after  the  imprisonment  ceased.    That 
would  be  allowing  him  to  avail  himself  of  his  own 
wrongful  act.     Then  as  to  the  service  during  the  nine 
days.     Perhaps  the  servant  coiild  not  strictly  be  said 
to  be  actually  serving  while  in  prison,  but  there  was 
a  service  for  more  than  a  year  under  a  hiring  for  a 
year. 

Dampier  J.    It  seeihs  to  me  that  the  master  had 
no  intention  of  dissolving  the  contract,  for  instead  of  ' 

that,  he  hastens  back  the  return  of  the  servant  by 
b^ging  off  his  puni^ment  for  the  whole  of  the  period 
except  nine  days. 

Orders  quashed. 


VoulL 
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^Xm,  JBmanuel  against  Maktin. 

A  writ  of  cmr      J  NDREWS  shewed  caiue  against  a  rule  fi>r  setting 

WBMf  operttc  u     ^jL  ,  ^ 

atuyofpro-  aside  an  execution  for  irregularity,  and  having 

thoQg^cdoat  the  money  restored  which  had  been  levied  under  it,  on 

J^JJ^j^L    the  ground  that  the  execution  issued  after  writ  of 

**"^  error.    He  contended  that  the  writ  of  error  did  not 

iDperate  as  a  stay  o^  proceedings  in  this  cas^  having 

been  sued  out  before  interlocutory  judgment;  and  he 

cited  HiU  v.  Tebb  {a\  where  he  said  the  Court  seemed 

to  agree  that  in  general  a  writ  of  error  returnable  before 

the  signing  of  final  judgment  would  be  inoperative. 

Ls  Blanc  J.  (the  only  Judge  in  court).  It  has  been 
determined  that  a  party  may  sue  out  a  writ  of  error 
before  final  judgment;  and  I  do  not  see  why  he  may 
not  before  interlocutory  judgment.  There  seems  to  be 
■o  reason  for  fixing  on  interlocutory  judgment  as  thf 
point    And  he  referred  to  Somervitle  v.  White,  [b) 

ilule  absolutja 

Gmys  in  support  of  the  rule. 
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Crosbt  and  Another  against  Olorsnshaw.     JaTli^ 
A  SSrUMPSIT:   the  defendant,  after  notice  of  trial  ThcpWntJfli 

J^^  not  entitled  t* 

for  the  last  sittings  in  Dinity  term,  obtained  leave  costs  to  the 
to  withdraw  his  plea  of  the  goieral  issue,  and  pay  .i^^^,  paying" 
67?.  10s.    into  court,  pleading  the  same  plea  again,  ^u"*  aftw^tha 
which  he   accordingly  did.    Afterwards  the  plaintiff  *'f[*?*'^"?  J** 
countermanded  his  notice  of  trial;  and  in  Michaelmas  mentasin^uf 
term  the  defendant  obtained  judgment  as  in  case  of  a 
nonsuit.     The  Master,  on  the  taxation  of  costs,  al- 
lowed the  plaintiff  his  costs  to  the  time  of  paying  the 
money  into  court,  and  the  defendant  his  Subsequent 
costs.     A  rule  was  c4>tained  on  bdialf  of  the  defendant 
for  the  Master  to  review  his  taxation. 

Paley  shewed  causey  and  contended  that  the  plain- 
tiff, notwithstanding  the  judgment  as  in  case  of  a  non- 
si4t  against  him,  was  entitled  to  his  costs  up  to  the 
time  of  paying  the  money  into  court  He  admitted,  on 
the  ijuthority  of  Stadhari  v.  Johnson  (a),  Stevenson  v. 
Yorke  (6),  and  Kabell  v.  Hudson  (c),  that  if  the  plaintiff 
had  proceeded  to  trial  and  fiuled,  it  would  have  been 
otherwise;  but  the  distinction  is  expressly  stated  in  the 
two  htter  cases  by  BuOer  J.  to  this  eflfect,  tibat  the 
plaintiff  is  entitled  to  his  costs  up  to  thetime  of  paying 
money  into  court,  if  the  af^Ucatton  be  made  before 
IriaL     Here  the  application  has  beeii  made  heSon  • 

trial,  and  the  plaintiff  has  not  taken  any  step  since 
^  payment  of  the  money  into  oourt.    And  therefore 

U)  3T.  A 657-  («  4r. A  la  W  ^^ 

Z  2  ihk 
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OtOHtKSBAV. 


I  18x4.        this  case  seems  to  fall  within  the  reason  of  Seamourr. 

— —  Bridge  {a) ;  for  there,  though  the  defendant  had  not 
against  obtained  judgment  as  in  case  of  a  nonsuit,  ivfaich  is 
the  only  difiercnce  between  the  two  cases,  he  was  in  a 
condition  to  have  obtained  it;  and  the  obtaining  it  will 
not  vary  the  case,  because  that  is  the  act  of  the  defend- 
ant; and  it  is  immaterial  what  steps  tlie  defendant  may 
have  taken,  provided  the  plaintiff  has  not  proceeded. 

N.  Clarke^  in  support  of  the  rule,  said  the  only 
question  was,  whether  judgment  as  in  case  of  a  nonsuit 
was  not  of  like  force  in  this  respect  as  a  judgment 
upon  nonsuit  And  he  referred  to  stat.  14  Geo.  2. 
r.  17.  S5.  2,  3. 

Lord  Ellevborough  C.  J.  I  am  inclined  to  think 
that  a  judgment  as  in  case  of  a  nonsuit  is  the  same  in  all 
its  consequences  as  if  the  party  had  proceeded  to  trial, 
and  the  defendant  had  obtained  judgment  upon  non- 
suit or  verdict. 

Bayley  J.  If  the  plaintifi  had  applied  for  their 
costs  before  the  rule  for  judgment  as  in  case  of  a  non- 
suit was  made  absolute^  they  would  have  had  them  as 
of  course. 

Per  Curiam^  {b)  Rule  absolute,  {c) 

(«)  8  T.  R.  40S. 
(^)  Dmn^J.  was  absent. 

(0  See  Bwuall  v.  Hmur^  jr.A  37^  Ltrtk  y.  fTriik^  8  T.R.  M 
and  OtOoek  on  CntSt  349* 
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The    KiKG    against   The  Inhabitants  of  the  Siourday, 
Township  of  Netherthong. 

UPON  appeal  to  the  quarter  sessions  for  the  West  A  parish  ccrti- 
^    ^      '^*  ^  ficateofmore^ 

Riding  of  Yorkshire^  against  an  order  of  removal  than  30  years ' 

from  the  township  of  Netherthong  to  the  township  of  icdgfng  the 

Hofdeyy   the  respondents  called  a  person,  wiio  was  a  f^^^'l^J^'^. ' 

mted    inhabitant,    and   overseer   of  the  poor  of  the  thcr  to  belong 

'^  to  the  appellant 

township  of  Netlierthone.  who  produced  a  certificate^  parish,  pro- 

.  ■&»  r  duccdbyaratcd 

dated  in  the  year  1756,  from  Honley  to  Netherthong,  inhabitant  who 

acknowledging  the  pauper's  grandfather  and  father  to  ^he  respondent 

belong  to  HtmLey.     The  appellant's  counsel  objected  Jeld  to  bc'cvi- 

that  before  such  certificate  could  be  received  and  read  ?*"*•»  though 

it  was  objected 

in  evidence,  some  account  must  be  criven  of  it,  and  that  some  ac- 

^  ^  /  count  shooid  be 

whence  it  came^  which  he  contended  the  witness  was  given  of  it,  and 

^ ,  .    -    .  J    that  the  wit- 

not  competent  to  give,  on  account  of  his  being  a  rated  ness  was  not    ' 

inhabitant    of  Netherthong:   and  the  Court  being  of  ^j'e^Ta^l' 

that  opinion,  refused  to  permit  the  witness   to  give  ^"^g\^f  j'' 

evidence,    and  dischargred  the  order,    subject  to  the  necessary  he 

*'  .  might  be  exa- 

opinion  of  this  Court,  whether  such  evidence  ought  mined  as  to  the 

custody* 
to  have  been  received. 

When  this  case  was  called  on,  Stavely,  in  support  of 
the  order  of  sessions,  admitted  that  after  the  decision 
^[Rex  y.Ibft<m{u\  he  could  not  sustain  -the  ruling 
of  the  sessions;  but  he  prayed  that  the  casem^btbe 
reoiitted  to  be  heard  on  the  merits. 

Lord  Ellenborough  C.  J.     I  remember  upon  the 
trial  of  an  action  for  a  false  return  to  a  mandamus,  a 

{a)  5  r.  je.  259.  ' 

Z  3  corporator 
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TheKiHo 

^tttnst 

Th€  InhabU 

tanu  of 


corporator  was  called  to  produce  some  of  the  coipon* 
tion  muniments,  and  objection  taken  to  his  admissibn 
lity.  But  Lord  Kefijfon  said  that  he  should  hold  him 
capable^  as  a  depositary  of  the  muniments,  of  being 
brought  forward  for  the  purpose  of  producing  them> 
and  that  if  the  party  objecting  wished  to  inquire  si 
Uf  the  custody  he  might,  and  that  he  would  receive  the 
evidence.  If  the  parties  choose  to  stand  on  such  a 
point  as  this^  it  may  be  as  well  that  they  should  abidr 
by  it 

Per  Curiam^  Order  of  Sesuons  quashed 


Scarlett,  who  was '  against  the  order,  mentioned  the 
stat^  3  G.  2«  c.  29.  s.  8.,  which  directs  that  a  certificate^ 
after  it  has  been  allowed,  and  the  oath  of  iu  execu- 
tion certified  by  the  justices,  shall  be  evidence  without 
further  proo£ 


^ll^  The  Kino    against  The  lohabitants  of 

QUAINTOK. 

Aniodentnre      'T'HE  Court  of  quarter  sessions  for  the  county  of 

Uttdiog  oottnX 

appreotkewitlr  Buckingham^  upon  appeal  against  an  order  for  the 
the  trotteetof  rosioval  at Hemy  Haroy  firom  the  parish  of  Qmintonf 
be^th!2for  ^  t^  coontyt  to  the  parish  of  Bicester-Markd^Enii 
^^^^^liT  »  *»  «)™^  ^^  Oiffbrdj  quashed  the  oidcr,  subject  to 
ticef» which  was  |^  opinion  of  this  Court  on  a  case;  which  stated  10 

executed  by  th«  ' 

sppremice  and    substance  that  by  the  will  of  the  late  Lady  Viscountess 

the  masters  aod 

recited  the         Sm^  and  Sele  2ooo/.  were  given  to  four  trustees  in  trus^ 

tmateesto  be 

parties,  and  in  which  the  consideration  paid  If  the  tmstecs-to  the  master  was  stated  to 
be  ooA,  was  held  to  confer  a  settlement,  thoofh  it  waa  not  executed  by  the  uustees,  *nd 
though  the  master  actnally  received  only  16/.  ijf.  6dL,  the  residue  being  retained  b)  the 
agent  of  the  tmitces  for  costs  and  cxpences  ot  tl»  binding. 

•itk 
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with  the  interest  thereoi^  to  pat  out  yearly  biz  poor        1814* 

boys  of  the  parish  of  Qrendon^  and  six  othars  of  the       — 

parish   of  Qtiointon^  apprentioes^  with  power  to  the        ^aiZ^ 

trustees^   when  reduced  to  two,  to  name  two  others,     ^^twu^of*" 

Confonnably  to  this  power,  upo^  the  death  of  two  of     Q2a»»tow^ 

the  trastees,  two  others  were  named  by  the  survivors, 

under  the  authori^  of  the  Court  of  Chanoery,  and  the 

mon^,  together  with  other  personal  property  of  the     "^ 

testatribc,  was,  under  the  same  authority^  directed  to  be 

ireated  in  their  names  in  government  securities,  upon 

the  trusts  above  mentioned,  with  power  to  them  to 

mdvance  upon  the  putting  out  of  each  boy  a  sum  not 

exceeding  20L    The  pauper,  on  the  23d  oiNooember  ^ 

181 1,  being  then  a  poor  boy,  aged  13,  of  the  parish  of 

Qmoss/oo,  was,  with  the  consent  and  approbati<m  of  the 

then  surviving  trustees,  bound  apprentice  to  J.  Adam 

of  BieesUr  for  seven  years,  for  the  consideration  of 

ao2i,  stated  in  the  indenture  to  be  paid  to  Adat(i$  by 

the  laid  trustees,  who  were  also  recited  to  be  parties  to 

die  sud  indenture;  but  it  was  only  executed  by  the 

pauper  and  Aiami*    This  indenture  was  unstamped, 

and  it  i^peared  that  Adams  had  actually  received  only 

16L  155.  6d^  the  residue  of  the  20L  being  retained  by 

the  agent  of  the  trustees  for  the  costs  and  expences  of 

the  binding.    The  pauper  served  under  the  indenture 

at  Bicester  more  than  40  days.    The  question  for  the 

opinion  of  the  C!ourt  was,  whether  the  indenture  wae 

void  on  account  of  the  trustees  not  having  joined 

ID  the  execution ;  or  on  account  of  the  consideration** 

tnoney.  being  untruly  stated  therein;  on  which  latter 

ground  the  justices  at  sessions  decided   in  the  a£> 

firaiative. 

Z  4  Besi, 
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Besty  in  support  of  the  order  of  sessions,  relied  iipoti 
stat«  8  Ann*  c.  p.  ^*  35*>  which  directs  the  money  re> 
ceived  or  paid  or  agreed  for  with  every  apprentice  to 
be  truly  inserted  in  the  indenture;  and  urged  that  the 
true  consideration  was  not  the  gross  sum  agreed  to  be 
given  by  the  trustees,  but  that  which  they  agreed  to 
give,  and  which  the  master  received,  after  payment  of 
the  costs  and  expenoes  of  the  binding.  And  upon  the 
other  point  he  contended  that  the  trustees  not  havii^ 
joined  in  executing  the  indenture,  this  could  not  be 
said  to  be  placing  out  the  i^iprentice  by  or  at  the  sde 
charge  of  a  public  charity,  so  as  to  fall  within  the 
exemption  from  the  stamp  duty  imposed  by  stat 
48  G.  3.  r.  149.  (a).  And  he  compared  it  to  the  case 
of  a  parish  indenture^  to  which  the  parish  officers  must 
be  parties. 


But  Lord  Ellenborough  C.  J.  said,  upon  the  latter 
point,  it  appeared  that  the  money  was  paid  out  of  the 
iunds  of  the  public  charity,  and  that  it  was  paid  by  the 
trustees  in  the  execution  of  their  trust;  and  that  they 
acted  very  wisely  not  to  involve  themselves  by  becom- 
ing parties  to  the  covenant  And  as  to  the  other 
point)  that  the  consideration  was  fully  stated.  Even  if 
a  stamp  had  been  necessary,  the  consideration  would 
have  been  sufficiently  stated,  for  it  is  stated  against  the 
party's  interest  (ft) 

Per  Curiam^  Order  of  Sessions  quashed. 

Gumey  and  King  were  against  the  order  of  sessions. 


'       («)  Sched.  part  i.    Apprenticeship  and  Clerkship.   EiempttofSi] 
\h)  Sec  Rtx  ^.Kijnibamt  5  Matt,  309. 
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Allen  against  Snow.  ^^i 

n^HE  plaintiff  obtained  judgment  against  the  defend-  if  plaintiff  sue 
ant,  and  afterwards  proceeded  by  action  against  his  Jl'o'n'^and  ukt 
bail,  and  havins  recovered,  took  them  in  execution ;   ^''*'"  ["  *'*<^- 

^  t*^"i  nc  cannot 

but  one  of  them  becoming  bankrupt  and  obtaining  his  afterwards  tak« 

certificate,  was  discharged  out  of  custody,  and  the  other  chough  one  of 

was  also  discharged  on  pajrment  of  55.  in  the  pound,  bankrupt  and  * 

but  upon  an  express  understanding  that  the  pUintiffwas  and^'Sie  oiScr* 

at  liberty  to  proceed  airainst  the  defendant  for  the  residue  *[•**  ^^^ 

^        ^  ^  charged  on  pay^ 

of  the  debt  and  costs.    And  now,  the  defendant  havhig  ment  of  51.  in 

.  the  pound,  and 

been  taken  upon  a  capias  ad  satisfaciendum,   fValion  upon  an  under- 
ap{^ed  to  the  Court  for  his  discharge,  and  that  die  thephintifTwas 
phuntiff  should  pay  the  costs  of  this  application;  and  prol^d^^inst 
he  referred  to  Higgen'%  case  {cf)  for  the  rule  that  if  the.princip*L 
the  plaintiff  take  the  bail,  although  he  had  not  full 
satisfiiction,  he  shall  never  afterwards  meddle  with  the 
principal ;  and  the  samcf  was  recognized  in  i  BolL  Abr. 
Execution  (G).    And  the  reason  seems  to  be,  that  other* 
wise  the  principal  would  be  liable  to  make  satisfaction 
twice,  for  he  is  liable  to  his  bail ;  and  it  is  not  a  very 
common  practice  to  take  the  bail. 

GaseUe  shewed  cause,  and  cited  Felgate  v.  Mole  ^) 
to  shew  that  although  execution  be  taken  against  the 
bail,  and  they  pay  part,  yet  the  plaintiff  may  aflerwardi 
take  execution  against  the  principal  for  the  residue,  the 
bail  being  preriously  at  large;  and  this  was  said  to  be 
the  constant  practice  of  the  Court,  and  that  in  Higgeri% 

(O  a.)  pi.  z. 
(b)  1  8U.  107. 

ease 
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1814.        case  it  must  be  intended  that  the  bail  were  m  coslodj* 
^^^^  It  is  true  that  the  reporter  has  subjoined  a  quaere;  but 

^aifist        in  Freeman  v.  Executor  qf  Freeman  (a)  it  was  expressly 
adjudged)  that  without  satisfiurtion  by  the  executioQ 
against  the  bail,  tli^  .plaintiff  might  always  charge  the 
principaL    And  in  Astree  v.  BaUar4{b)  the  scire  hdu 
against  the  bail  was  holden  welly  though  the  plaintiff 
had  taken  the  principal :  and  Orlibaty  ▼•  Nonis  wis 
cited,  in  which  it  was  resolved,  where  the  bail  was  takeu 
first  in  execution  and  afterwards  the  principal  that 
they  should  both  be  detained  until  satisfiustion;  which 
goes  much  beyond  the  present  case.    But  sappmog 
the  rule  to  be  as  in  Higgeri%  ctee^  the  present  is  takoi 
out  of  that  ri|le  by  the  express  understanding  at  the 
time,  that  the  plaintiff  should  not  be  prejudioed  in  his 
remedy  against  the  principaL 

Lord  Ellenbohough  C  X  I  think  there  has  beeii 
here  body  for  body.  The  plaintiff  cannot  hare  both; 
he  cannot  resort  from  one  to  the  other. 

Lk  Blanc  J.  The  plaintiff  elected  to  take  the  bail 
in  execution,  which  was  iatisfiictioD. 

Baylet  J.     In  Freeman  y.  Exeador  of  Freeman  it 
>  was  not  pleaded  that  the  party  had  taken  execution 

against  the  baO,  and  therefore  not  shewn  that  he  was 
'satisfied.  ^  And  irt  Astree  r.  Ballard  there  were  two 
principals ;  one  only  was  taken,  and  as  to  die  other  non 
est  inventus ;  as  to  hhn  therefore  there  was  a  forfeiture 
«f  the  recognizance. 

P^  Curiam^      ~  Rule  absolute^  but  without  oosH. 

(j)  Cro.  Jsc  549*  W  «  ^oOr,  315. 

»3 
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1814. 

The  King  against  Pascoe  and  Another.       ^X^^ 

TJ  PON  a  rule  nisi  for  a  mandamus  to  the  defendants,   if  the  orerseers 
two  jusdces  of  the  peace  of  the  county  of  Com-  o/thc?r  i!^°** 

ifall,  commanding  them  to  grant  a  wamuSt  of  distrete  ^^^1^1^71. 

for  levying  39/.  13s.  t  lief.  upon  the  goods  <rf  D.  Ke$'  ^W  »c»>oni, 
ieus  and   22.  JBMberry^  late  dverseers  of  the  poor  of  thejniticesto 
Luiyvan    in    the  said  conntyy    it  appeared  from  the  balance  to  their 
affidavit  in  support  of  the  rule,  that  the  aocounUof  ^hidS^derit 
the  saiid  overseers  for  the  year  ending  EaOer  1813,  f^^^f^ 
were  sulMiiitted  to  the  defendants  at  a  special  sessions  ^'.p^t  »ch 

^  .    balance,  the 

for  aUowanoe^  irtien  the  defendants  disallowed  several  two  josticet 

....  .  -•^  ,         '"•r  J«o«  *hcir 

Items,  upon  objection  taken,  amounting  to  43/.  is.  i  i\d^  wmrrant  to  levy 

,  -  J  ^i_  'J  ^  the  same  under 

and  made  an  order  on  the  said  overseers  to  pay  over  ^o  G.y.  c  40. 
the  same  to  the  present  overseers.    The  late  overseers  SSon^SS 
appealed  againat  the  order  to  the  next  quarter  sessions,  ?^  '^*  swcceed- 
which  appeal  was  dismissed  for  want  of  a  sufficient  aithoufrh  the 

^^  ^  ren  of  the 

recognizance ;  but  notwithstanding  such  dismissal  they  churchwardens 

^     _  *      1    ,  ,  ,.  andoverseert 

rerased  to  pay  over  the  balance  \  whereupon  applica-  refuse  to  concur 
tion  was  made  io  the  defendants  for  a  warrant  of  dis-  tUin"!^  tbere^ 
tress,  to  levy  the  same  on  their  goods.    Upon  this  a  ]J]^1Iw  rda«d 
summons  issued,  and  the  late  overseers  attended  the  '^  »*"«  ^^^ 

wamnt  upon 

defendants,    together  with   one  of  the  two  present  rachapplica- 
churchwardens,  and  two  of  the  three  present  overseers,  grsntedmman^ 
when  it  appeared  that  they  had  p^d  over  3/.  8s.,  but  **'"*"** 
lefosed  to  pay  the  remainder.    Whereupon  Ae  de- 
fendants were  required  by  one  of  the  present  overseers 
to  issue  their  warrant  of  distress,  but  as  the  other  two 
parish  officers  refosed  to  concur  with  him  in  the  appli<- 
cation,  the  defendants  thought  thqr  had  no  jurisdic- 
&n  for  want  of  the  concurrence  of  the  majof  part  of 

the 


Pascos. 
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1 8 1 4.        ^^  present  churchwardens  and  overseers,  and  thereupon 
'        refused  to  issue  their  warrant.     It  was  stated  that  the 
ogM/Mss        overseer  who  made  the  request  was  not  able  to  procuFe 
any  other  of  his  coUeagues  to  concur  with  him. 

Bayly  shewed  cause,  and  contended  upon  the  con- 
struction of  'stat«  50  G.  3*  c.  49.  that  the  warrant  of  the 
justices  could  only  iteue  upon  the  application  of  the  major 
part  at  the  least  of  the  subsequent  churchwardens  and 
overseers.  The  statute  enacts  that  '^  in  case  the  late 
churchwardens  and  overseers,  or  any  of  them,  shall  re- 
fuse, &c.  it  shall  and  may  be  lawful  for  the  subsequent 
churdmar dens  and  aoerseas,  by  warrant  from  any  two  or 
more  justices,  to  levy  all  such  sums,"  &c*  That  imports 
that  the  collective  body  of  the  parish  officers  must  act  in 
this  instance,  for  otherwise  the  statute  would  have  added, 
^  or  any  of  them,"  as  it  has  done  in  speaking  of  the 
late  overseers.  There  is  not  any  ground  in  this  case  to 
impute  fraud  to  the  overseers  who  refuse  to  concur. 

Gaselecj  contra,  said  that  the  statute  did  not  ex- 
pressly require  that  any  application  at  all  for  the  war- 
rant should  be  made  to  the  justices  by  the  church- 
wardens and  overseers,  but  only  that  it  should  be  law/id 
Jbr  them  by  warrant  Jrom  the  justices ;  and  the  object  of 
the  act  is  against  the  construction  contended  for  on 
the  other  side;  becauscf  the  43  Eliz.  c.  2.  ss.  2,  4.  and 
17  Geo.  2.  c.  38.  5.  3.  are  imperative  upon  the  ova'seers 
to  pay  over  the  balance  to  their  successoils,  and  the 
present  act  was  only  meant  to  ascertain  the  balance; 
and  therefore  to  hold  that  it  alters  the  obligation  of 
the  overseers  to  pay  the  balance  and  leaves  it  in  the 
option  of  their  successors  whether  they  shall  do  so 
10  er 
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or  not,   would  be  against  the  object  of  the  act.    And        18^14* 


The  KiN« 


for  a  like  reason  it  was  held  in  Rex  v.  Sir  J.  Carter  [a) 
that  an  appeal  to  the  sessions  against  overseers'  ac-        againn 
counts  did  not  prevent  the  magistrates  out  of  sessions 
from  enforcing  the  payment  of  the  balance.    And  ac- 
cording   to   Mex  V.  Justices  of  Somerset  {b)  the  Court 
will  not  suffer  the  former  and  succeeding  overseers  ]>y 
colluding  together  to  dispense  with  the  statute.     Great 
inconvenience  may  ensue  if  it  should  be  holden  ne- 
cessary for  all  the  parish  officers  to  concur  in  this  in- 
stance^  for  unless  this  mode  of  compelling  payment  can  ' 

be  en&rced,  it  may  be  doubtful  if  there  be  any  other. 

The  Court  heard  a  part  of  the  above  argument  on  a 
former  day,  after  Lord  Ellenbofough  C.  J.  had  left  the 
Courtt  and  doubting  at  that  time  whether  this  statute- 
«ble  remedy  could  be  enforced  except  at  the  instance 
of  those  who  they  said  seemed  appointed  by  the  statute 
for  enforcing  it^  adjourned  the  case.     But  oq  this  day 
after  further  argument,  Lord  Ettenborough^  C.  J.  being 
present,  the  Court  said,  that  without  imputing  fraud 
in  this  case  they  should  be  restraining  the  meaning  of    ' 
the  statute  too  much  if  they  did  not  put  it  into  motion 
upon  the  application  of  any  one  of  the  overseers; 
that  the  mischief  of  a  more  strict  construction  would 
be  great,  for  then  the  dissent  of  any  one  of  the  church- 
vrardens  and  overseers  would  have  the  effect  of  sus- 
pending the  statute. 

Pet*  Curiam^  Rule  absolute. 

W  4  r.  R,  246.  r*)  %  Str.  99». 
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1814, 


Feb.  7th. 


The  Coart  will 
not  stay  pro- 
ceedings in  t 
quo  warranto 
Information 
tintil  the  prose« 
cator  give  seco- 
city  for  costs, 
on  the  ground 
that  the  reUtor 
is  in  iosolTcnt 
circonistanceSy 
where  it  ap- 
pears that  he 
h  a  cotporstor, 
and  no  ttzftd  is 
suggested. 


The  King,  on  the  Relation  of  Thos.  CsanIi 
against  Sir  W.  W.  Wynhe,  Bart. 

TDARK  and  Richardson  shewed  cause  a^inst  a  rule 
f9r  staying  proceedings  upon  an  information  in 
nature  of  quo  warranto,  for  exercising  the  office  of 
mayor  of  Chester^  until  security  given  by  the  prosecutor 
for  costs;  which  rule  was  obtained  on  the  ground  that 
the  relator  was  in  insolvent  circumstances,  having  fafled 
in  business  about  two  years  ago,  when  all  his  stock  wss 
sold  ofl^  and  he  paid  8&  in  the  pound;  and  that  he  was 
now  a  journeyman  book-binder.    They  contended  that 
as  it  i^peared  by  the  affidavit  that  Crime  was  a  freenuui 
of  the  corporation,  he  was  as  such  interested  in  makiag 
his  complaint,  and  was  not  like  a  mere  stranger :  tht 
statute  {a)  had  assigned  him  to  be  the  relator*    And  this 
js  an  Implication  of  the  first  impression* 

JSU)Qit  and  D.  F.  Janes  in  support  of  the  role  denied 
that  it  was  entirely  without  precedeit,  and  dted  A  v. 
La^anh  B.  R.  E.  T.  1764  (i),  where  a  similar  relief 

had 

(I)  J?.  V.  Latham^  (we  were  favoured  with  this  by  Mr.  Jkaltfy). 

Aunr  17^— An  infonMtion  la  nature  of  a  qno  warranto  wtf 
cihabitcd  against  Jobm  Lathtm  for  nsorping  corpocaie  fiaachiaca  fia  tkm 
borough  oiH^^m  in  the  county  of  lumeasUrf  npon  the  relation  of  our 
y^  Grace  the  younger. 

Trtniiy  1764.— The  defendant  pleaded  a  special  plea*  to  wliich  the 
prosecutor  replied*  and  the  defendant  rejoined. 

Tfts.  Vac.  1764.-*  Before  the  prosecutor  snrrcj^ned*  the  delieodaat 
obuined  a  summon^  from  one  of  the  Judges  for  the  praaecutor  to  shew 
cause  why  all  proceedbgs  should  not  be  stayed  until  a  better  relator 
entered  into  recoj^taance.  Upon  which  the  prosecutor  terred  notioe 
■poa  the  defe&daat, « that  the  Dvke  oC  Arf^aW  aad  13  other  penosii 

"•r 
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had  been  granted.    And  they  said  that  the  practice        1814. 
was,  for  the  parties  upon  whose  affidavits  the  rule  for     _.    _ 
the  information  is  obtaioed,  afterwards  to  make  such    on  ReUtioa  of 
person  as  they  think  fit  the  relator.   So  that  the  relator        sgahut 
is  not  the  real  prosecutor,  nor  does  he  in  this  instance       wrNNi.* 
itate  lumsdf  to  be  such,  or  appear  upon  the  affidavits  on 
which  these  piroceedings  originated,  but  he  is  the  mere 
creature  of  the  prosecutor,  as  the  Court  must  Intend. 
Audhis  being  a  fireeman  will  make  no  di£ference,  for  the 
statute  adnaits  any  person  to  be  relator,  although  the 
application  for  the  informaticm  must  be  at  the  instance^ 
if  parfiegi  intonested. 

Lord  EIuLENBOROUGH  C.  J.  If  it  had  been  suggested 

tn  the  affidavit,  that  at  the  time  of  the  implication  for 

diis  information,  Crane  was  a  mere  stranger,  and  that 

his  name  had  since  been  inserted  in  the  proceedings,  as 

an  instrument  in  the  hands  of  others,  without  any  con* 

cem  himself  that  might  have  made  a  difference,  and 

fiumiahed  something  like  a  strong  case;   but  here  it 

appears  that  he  was  a  freeman,  and  if  a  stranger  has  a 

right  to  be  the  relator,  a  fortiori,  he  had ;  and  we  must 

assume  in  the  absence  of  any  statement  to  the  contnuy 

that  he  was  concerned.    If  it  had  been  shewn  that  he 

was  a  mere  fi^ggot,  it  mig^t  have  made  a  case  to  call 

upon  him  for  an  answer,  but  here  all  that  appears  and 

is  admitted  is  his  poverty.    The  Court  cfoij  say  that 

*  or  one  of  then,  vooU  esKor  into  the  vmsI  reoognoanoe  to  proiecots 
"theinfonnttloB  In  the  pltce  of  yafe  Grtf«r,  to  whon  tbedefrndns 

*  bid  thoogfal  proper  to  objeet.** 

And  accordingly  Gmff  Myng  ^  ff^^vtkm  pork  in  the  county  of  Af%^ 
4bia»  £1^  ctttcnd  tano  aich  reeogsiiaiMS,  nod  the  infooatioQ  was 
ttw&ded  if  atrifclog  out  the  nanc  of  Jikt  Grmct  u  the  rebtor,  and 
Mbitititbg  the  nnae  of  Mr.  Jl^. 

Like  pioocedingf  took  placs  oa  Hkf  fatfonsttfiBt  agMast  tHMuir 

thk 
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i8x4«        this  application  in  the  precise  feim  in  which  it  Ib  now 
shaped  cannot  be  sastained.    They  do  not  pronounoe 


'The  Kino,  ,        ^  ^         i.       . 

on  Relation  of   ais  to  any  Other  form  of  apphcation. 

CftANE, 

minii  Per  Curionif 

SirW.W, 
Wtmms, 


Rule  discharged 


M.  7th. 

It  is  too  lite  for 
the  defendant 
in  the  term 
after  judgment 
signed  and  ese- 
ctttion  levied, 
to  appljr  to  en- 
ter a  suggestion 
on  the  court  of 
conscience  act 
to  deprive  the 
plaintiff' of  his 
oosu,  if  he 
could  have 
applied  in  the 
same  term. 


Watchorn  against  Cook. 

^HE  defendant  suffered  judgment  by  de&ult,  and  t 
writ  of  inquiry  was  executed;  and  on  die  id  of 
Ncfomber  last  final  judgment  was  signed  and  the  costs 
taxed.  In  the  same  month  execution  issued  thereon, 
in  discharge  of  which  the  defendants  paid  into  the 
hands  of  the  sheriff  20L  5^.  6d. 

E.  Lawts  moved,  under  these  circumstances,  for  a 
rule  nisi  to  refer  it  to  the  master  to  see  what  was  due 
to  the  plaintiff  at  the  commencement  of  this  action, 
and,  if  a  sum  not  exceeding  5/.  should  appear  to  have 
been  due,  to  enter  a  suggestion  on  the  roll  under  tbe 
court  of  conscience  act  fbr  the  hundred  of  Btack" 
heath  (a)^  to  deprive  the  plaintiff  of  his  costs,  and 
that  the  residue  in  the  hands  of  the  sheriff  might  be 
returned,  &c^  upon  an  affidavit  stating  that  thedef^idaot 
was  resident  within  the  hundred,  and  that  the  damages 
awarded  on  the  writ  of  inquiry  amounted  to  no  more 
than  32.  6s.  4|d.,  and  that  the  defendant's  attomqr,  on 
searching  at  the  Master's  office  on  the  3  xst  of  Jamanif 
feund  that  judgment  had  been  entered  up  as  above. 
The  Court  having  expressed  a  doubt  whether  the 
application  was  not  out  of  time^  the  judgment  having 


(0)  47  G.3.  sesi.  I.  r«  4*  s- 14*    Local  and  p^pMnil. 
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been  signcnl  last  term,  he  referred  to  Foot  v.  Coare  [a\ 

and  argued,  as  in  that  case,  that  such  objection  could 

not  hold,  where  the  ground  of  the  application  was  that         against 

the  judgment  -was  void  for  the  costs.     But 

The  Court  distinguished  that  case,  inasmuch  as  there 

the  defendant  had,  before  final  judgment  in  the  second 

action,  tendered  the  debt  and  costs  in  the  first,  and  given 

notice  to  the  plaintiff  not  to  enter  up  judgment  for 

costs,  and  afterwards  came  to  the  Court  as  soon  after 

execution  issued  as  he  could;   and  the  whole  was  a 

vexatious  proceeding.      But  here   the  judgment  was 

regularly  signed  last  term,  and  when  the  Court  is  re« 

quired  to  do  such  an  act  as  to  set  aside  a  judgment, 

the  application  ought  to  be  made  with  all  common 

speed  for  the  sake  of  convenience. 

Per  Curiam^  Rule  refused. 


Warwick  and  Another  against  Collins,  (a)    ^*?7' 
r\EBT  on  2  &  3  Edw.  6.  c.  1 3,  for  not  setting  out  tithes  The  rule  of  law 

i»i  -Tki  .1   1  »  A       for  determining 

of  barley  and  oats  in  1 8 1 2  (b).   Plea,  ml  debet.    At  what  is  barren 
the  trial  before  Wood  B.  at  the  last  assizes  for  Pttmber'  fut""&3*£rd. 

c,  13.  is  whether  * 
t|^e  UimI  IS  of  such  a  nature  as  to  require  ^n  exfr/iordinary  cxpcnce  in  tlie  manuring  or 
^Dg  to  bring  it  into  a  proper  state  of  cuittvaciun ;  and  not  whether  it  is  or  is  not  in  its 
n>tnre  so  fertile  as  after  being  ploughed  and  sown  to  produce  of  itscif  without  manuring 
« tillage  a  crop  worth  more  than  the  cxpence  of  ploughing,  sowing,  and  reaping, 

[a)  Cante  was  shewn  against  the  rule  at  Serjeants*  'Inn  before  this 
term. 

{h)  See  more  fully  per  Lord  Menborougb  C.  J.  in  delivering  the  Judg- 
neat 

Vol.  n.  A  a  land^ 
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i8l4*  landf  the  pkintifi,  after  iliewing  their  title  as  fiurmers, 

**"'"'  proved  that  the  land  on  which  the  barley  and  oats  grew 

4^mnst  was  part  of  anew  inclosure  from  the  common  allotted  to 
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the  defendant.    It  was  part  of  the  forest,  and  had  whins 
and  brackens  growing  upon  it,  and  a  small  portion  of 
ling*     Early  in  the  summer  of  1811  the  defendant 
ploo^ied  tt»  and  lined  it  with  about  ^5  Carlisle  bu&hds 
(105  W]nton)per  acr^  but  this  was  said  not  to  be  more 
ihm.  was  sometimes  used  in  breaking  up  old  meadow- 
land  into  arabli^  and  he  harrowed  it  three  times^  and 
again  in  the  IbUowiBg  spring  ploughed  it  twice  and 
hanrowed  it  six  timesi  and  sowed  about  seven  acres  with 
oats  and  half  an  acre  barley.    It  was  a  middling  crop 
the  first  y^ar ;  and  it  was  proved  that  in  the  then  pre- 
sent year  there  was  a  much  better  crop  from  only  one 
ploughing  and  without  any  manure,  and  also  that  it  was 
land  of  a  good  quality.  A  witness  who  had  an  adjoining 
allotment  of  nearly  the  same  quality,,  and  pursued 
almost  the  same  course  of  husbandly,  but  with  some- 
what a  smaller  quantity  of  lime  at  the  same  period,       | 
swore  that  the  expences  of  clearing,  ploughing  and       | 
hanowifl|^  indudsng  lime,  amounted  to  10/.  131.  6d.,       I 
and  the  other  expences  of  sowing,  reaping,  &c  made  a 
total  of  13L  per  acre,  and  that  he  got  SL  per  acre  for 
the  first  crop,  and  for  the  second,  which  he  had  then 
sold,  1  lA  125.  per  acre.    The  produce  of  the  first  crop 
was  between  six  and  seven  bushels  for  one,  whereas 
the  return  on  the  ancient  land  is  14  or  15   for  one. 
And  several  of  the  witnesses  agreed,  and  none  of 
them  denied,  that  if  the  land  in  question  had  been 
broken  up  without  liming  or  manuring,  it  would  not 
have  produced  a  crop  worth  seed  and  labour;  and  it  was 
sworn  that  this  experiment  of  taking  a  crop  fitnn  the 
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first  furrow  had  been  made  in  several  instances,  and  the        1814* 
result  was  so ;  and  in  one  instance  it  was  said  the  crop  was 
good  for  nothing,  and  would  not  have  fed  a  goose.     Bat         agatua 
some  of  the  witnesses  said  that  this  lahd  would  let  for 
405.  an  acre,  though  one  of  them  proved  that  he  had  let 
a  sioailar  allotment,  after  fencing  it,  for  ten  years  at  the 
rate  of  2/.  per  annum  an  acre,  but  the  tenant  was  to 
have  the  land  the  two  first  years  rent-free,  and  that  he 
thought  that  was  a  good  price.     All  this  appeared  upon 
the  plaintiff'  case,  and  the  defendant  called  no  wit* 
nesses,  but  relied  on  this  evidence  as  shewing  that  the 
land  in  questiop  would  not,  upon  being  broken  up  and 
sown,  have  produced  a  crop  of  itself  without  tillage;  and 
therefore  he  contended  that  it  was  within  the  protec- 
tion of  the  fifth  section  of  the  statute  respecting  barren 
land.'   The  learned  Judge,  after  reading  the  clause  to 
the  juty,  stated  to  them  that  he  believed  there  was  not 
any  land  in  the  kingdom  so  barren  in  its  nature  as  that, 
when  it  was  ploughed  up  and  sown,  would  not  of  itself^ 
even  without  manure  or  tillage,  produce  some  sort  of  crop 
and  of  sGjipe  value,  though  perhaps  extremely  small,  and 
therefore  to  say  that  land  was  liable  to  tithe  which  would 
of  itself,  without  tillage,  produce  any  sort  of  crop,  however 
small,  and  though  it  would  not  fee<l  a  goose,  to  use  an 
expression  of  one  of  the  witnesses,  would  be  to  render 
the  provision  of  the  statute  nugatory.     That  therefore 
could  not  be  the  proper  line  to  draw.    Ajid  he  stated, 
as  the  result  which  he  Lad  drawn  from  the  cases,  that 
to  render  it  tithable  within  the  seven  years  it  must,  at 
its  first  conversion  and  improvement  intb  arable  land, 
be  in  its  own  nature  so  fertile  as  to  produce  of  itself 
without  tillage  a  crop  which  should  yield  a  profit  to  the 
occupier  beyond  the  espence  of  ploughing,  sovsijig,  and 
reaping :  if  it  would  do  that  it  was  liable  to  tithe  for 
A  g  2  the 
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the  first  seven  years,  otherwise  not     That  the  quality 
of  the  land  at  its  first  cultivation  and  improvement  was 
that  to  which  they  were  to  point  their  attention,  for  if 
CoLiiiri.       j^  ^^  ^^^  ^Yien  tithable  it  would  not  become  so  by  any 
fertility  it  might  subsequently  acquire  in  the  course  of 
the  seven  years ;    if  it  once  gained  the  exemption,  it 
retained  it  during  the  seven  years.     That  if  the  jury 
(laying  out  of  their  calculation  the  expence  of  inclosing 
and  clearing  it  of  brackens  and  whins)  thought  the 
land,  after  being  cleared  so  as  to  be  ploughed,  was  in 
its  own   nature   so   fertile  that  if  it  had  been  then 
ploughed  and  sown  it  would  of  itself,  without  liming, 
manuring,  or  tillage,  have  produced  a  crop  worth  more 
than  the  expence  of  ploughing,  sowing,  and  reaping, 
then  in  his  opinion  it  was  not  exempt,  and  their  verdict 
should  be  for  the  plaintifis;  but  if  they  thought  it  would 
not  have  produced  such  a  crop  without  liming,  manur- 
ing, or  tillage,  then  it  was  exempt,  and  their  verdict 
ought  to  be  for  the  defendant.     The  jury  found  a  ver- 
dict for  the  defendant 

A  rule  nisi  was  obtained  in  the  last  term  for  a  new 
trial  on  the  ground  of  a  misdirection. 

Scarktfy  LiUledale,  Brougliam^  and  Thidaly  shewed 
cause,  and  first  they  referred  to  2  &  3JBrf.  6.  c.13. 
55.  5,  6.,  from  the  latter  of  which  sections,  they  said,  it 
was  manifest  that  the  meaning  of  "  barren  heath  or  waste 
ground"  within  the  statute  was  not  to  be  confined  to  land 
totally  unproductive  or  incapable  of  producing  any  thingf 
because  that  section  assumes  that  such  barren,  wastC) 
or  heath  ground,  may  before  that  time  have  been 
charged  with  the  payment  of  tithes.  And  therefore  in 
PeUes  V.  Saunderson  (a),  it  was  held  that  land  might  be 

di8chai]gea 


Collin  t9 


IN  THE  Fifty-fourth  Year  of  GEORGE  III.  353 

discharged  as  barren,  although   it  had  paid  tithe  of       1814. 
wool    and    Iamb.     And   so  Lord  Coke  says  (a),   that  ' 

,      .  ^     y   '  Warwick 

albeit  it    doth  yield  some  fruit,  yet  if  it  be  barren         agmmt 
land  quoad   agriculturam,  which  this  branch  of  thei 
statute   meant  to   advance,  it  is  within  the  act,  for 
albeit  barren  ground,  as  to  tillage,  doth  pay  tithe  wool 
and  lamb,  yet  is  it  within  this  act.''     This  shews  that 
there  must  be  some  other  criterion,  and  not  its  unpro- 
ductiveness alone,  or  incapacity  to  produce,  by  which 
to  judge  of  its  barrenness  within  the  statute ;  and  that 
criterion  seems  to  be  laid  down  in  several  cases.    In  Witt 
V.  Buck  (b)  the  whole  Court  agreed  in  this,  that  by  the 
statute  barren  ground  is  such  as  will  not  bear  com  of  ' 
itself,  without  very  great  cost  in  the  extraordinary  ma- 
nuring of  it.     And  in  Freem.  (c)  it  was  refolved  that 
such  is  intended  barren  land,  which  before  the  plough- 
ing produced   no  profit  to  the  owner:    making  the 
ploughing,  therefore,  the  criterion  of  whether  barren 
or  not.     Again,  in  SlockwM  v.  Tern/  (d).  Lord  Hard' 
wide  said  that  if  land  will  not  produce  unless  dunged  or 
chalkedj  it  has  been  considered  as  evidence  of  its  being 
barren  in  its  own  nature,  not  proper  for  corn  with- 
out additional  improvement.      Also,   in  Hutchins-  v. 
Maughan  (e),  where,  in  order  to  obtain  a  crop  of  com 
of  any  considerable  vahie^  it  was  necessary  to  pare, 
burn,  and  lime  or  manure,  using  more  than  the  ordi- 
nary means  of  culture,  the  land  was  held  entitled  to  ex-* 
emption.     And  in  Jones  v.  Le  David  (y).  Eyre  C.  B. 
recognized  Lord  Hardmcktf^  doctrine  in  Stockwell  v. 
Tenyj  and  put  the  converse  of  his  proposition  in  order . 


6.  W  3  Buls.  i66. 

$ZS'  6th  Resolution.     S.  C.  a  GwHl.  560. 
i7«        W  3CW/7/.1197.     '  (/)  j^Gwsll,i^7' 
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i8x4«        to  try  the  case  then  before  him;  **  if,  said  he,  ^  land 

—"^        will  bear  a  crop  of  com  without  expence  in  tillage^  it 

i^tfffftf        must  be  decisive  that  this  land  is  not  suaptenatara 

sterilis."    And  as  to  the  point  determined  in  IViit  t. 

Buck  he  observed,  that  if  it  could  be  supported  at  all, 

it  must  be  on  other  reasons  than  those  assigned  in  the 

bode,  and  on  the  peculiar  nature  of  the  land  in  that 

case.    The  principle,  however,  of  that  decision,  aod  of 

*the  decision  in  Sheringtan  v.  Fleetwood  {a)  is  no  more 

than  this,  that  land  which  is  not  of  its  own  natare 

barren,  but  by  negligence  or  ill  husbandry  has  becoBie 

pOj  if  by  simply  removing  those  impediments,  as  in 

the  case  of  embanking  or  draining  marsh  or  flooded 

lands,  or  grubbing  up  thorns  and  bushes,  it  is  reguned 

and  sown  with  com,  it  shall  pay  tithe  presently;  and 

die  reason  given  in  Bidst.  is  remarkable,  for  this  land, 

8ud  the  Court,  bears  good  com,  being  regained,  and 

that  wUhout  any  marling,  or  any  great  cost  in  manuring 

the  same,  which  proves  that  it  is  not  barren  within  the 

intention  of  the  statute;**  and  in  Cro.  EUz.  the  Court 

agreed  that  the  statute  intends  such  land  as  is  merely 

barren  and  made  good  by  foldage  or  other  industrious 

means."    Whether,  then,  upon  these  authorities  the 

criterion  of  barren  ground  within  the  statute  shall  b^ 

fadd  to  be,  the  not  producing  a  crop  upon  the  mere 

breaking  up  by  the  plough,  without  any  manuring  or 

without  more  than  ordinary  manurin^^    or  without 

very  great  costs  in  the  manuring,  it  is  submitted  that 

upon  either  of  those  mles  this  land  comes  within  the 

exemption.     But  if  there  should  be  a  doubt  upon  the 

^oice  of  the  rule^  it  is  further  submitted,  that  that 

{d)  Cro.  EUz*  475* 

5  ,  which 
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which  is  dmple^  and  ready  of  application,  and  easily        1814. 
andentood,  and  above  all  for  the  advancement  of  til-      wTrwik 
hire,  which   this  statute  had  in  view,  shoyld  be  pre-       ^«f «w^ 
ferred.     All  these  advantages  may  be  predicated  of  the 
nile^  if  the  rule  be,  whether,  after  the  clearing  and 
ploughing,   without  more,  the  land  is  worth  the  ex* 
pence  of  cropping;  but  if  what  are  the  ordinary  or 
extraordinary  modes  of  culture  are  to  form  a  part  of 
the  rule,  it  will  be  complex  and  for  ever  varying. 

Park^  Richardson^  and  PaUy^  contra,   insisted  that 
what  was  evidence  only  had  been  left  to  the  jury  as  a 
rule  of  law ;  that  the  rule  of  law  with  respect  tgi  the 
construction  of  what  was  barren  ground  within  the 
statute,  was  not  that  such  land  is  barren  whidi,  upon 
being  ploughed  and  sown,  is  not  so  fertile  as  of  itself 
without  liming,  &c.  to  produce  a  crop  worth  mote 
Aan  the  expence  of  ploughing,  sowing,  and  reaping ; 
yet  that  was  the  rule  given  to  the  jury.    If  land  be  in 
such  a  predicament  it  may  be  evidence  of  its  being 
barren,  and  to  that  extent  only  Lord  Hardmcke  con-> 
sidered  it  in  Stockwell  v.  Terry;   bat  even  as  evidence 
it  is  not  by  any  means  decisive.    This  appears  finom 
2lHsi^6$6.f  where  Lord  ^Coke^  in  his  comment  upon 
the  w<^d  barren,  says,  <<  But  yet  if  the  ground  be 
not  cBptJbr  tiUage^  yet  if  it  be  not  suSpte  naturfi  sterilis, 
it  is  not  within  the  act  f  by  which  is  meant,  unless 
the  land  from  its  bad  quality  defies  culture,  not  unlesa 
it  makes  a  profitable  return  after  ploughing  and  sow- 
ing) it  is  not  within  the  act.    And  the  same  book  goes 
00,  <<  if  by  ill  husbandry  or  unprofitable  negligence 
uay  land  become  overrun  with  bushes,  furze,  whins, 
And  briers,  yet  are  not  they  or  any  of  them  said  to  be 
A  a  4  barren 
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1814*        barren  land;"  which  seems  to  meet  precisely  the  pre- 
■""■^         sent  case.     And  Witt  v.  Buck  sfirees  with  2  Irist*,  and 

Warwick  ^^ 

agiinsi  also  with  all  the  cases,  except  perhaps  what  fell  from 
Collin..  j^^^  Hardwicke  in  Stochioell  v.  Terry.  In  Hutchim 
V.  Maughan  the  decree  passed  without  any  observations 
from  the  Court,  but  there  was  tlils  strong  fact,  which 
is  not  stated  in  the  report,  but  was  afterwards  noticed 
by  Eyre  C.  B.  in  Jones  v.  Le  David  (a)^  that  from  the 
exposed  situation  of  the  land  no  corn  would  grow 
without  first  incurring  the  expence  of  stone  walls  to 
protect  it  from  the  severity  of  the  climate.  So,  in 
Bj/7'on  V.  Lamb  {b]^  the  ground  would  not  admit  of  the 
ordinary  process  of  haiTowing.  And  the  consequence 
of  adopting  the  rule  contended  for  on  the  other  side 
will  be,  that  all  uninclosed  lands,  when  first  brought 
into  cultivation,  will  be  entitled  to  this  exemption. 

The  case  was  adjourned  for  consideration ;  and  on 
thb  day, 

Lord  Ellexborougm  C.  J.  delivered  the  ju(]gment 
of  the  Court.  This  was  an  action  of  debt  on  2  &  3 
Ed,  6.  for  not  setting  but  tithes  of  barley  and  oats  on 
200  acres  of  land  in  the  parish  of  Wetherattt  the 
plaintiffs  being  farmers  of  t^e  tithes.  There  was  a 
count  in  debt  for  tithes  received  by  the  plaintifis'  permis- 
sion; a  quantum  valebant  and  account  stated.  Plea, 
nil  debet.  The  land  on  which  the  tithes  grew  was 
newly  inclosed  and  cultivated.  The  question  was  whe« 
ther  it  was  exempted  for  seven  years  under  the  proviso 
m  2  &  3  Ed.  6.  c.  13.  s.  5*  And  the  point  for  the 
decision  of  the  Court  is  whether  the  jury  in  determln- 

(j)  4  Gwiil  133S.       (I;  Cited  by  JSjrt  C.  &  fMt.  and  4  OwUL  I594- 

ing 
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Lag  this  case  have  not  ha4  thdr  attention  directed  to'       i8i4« 
too  strict  and  limited  a  rule  of  law,  as  to  the  description       — - 

*  Warwick 

of  barren  land  within  the  meanuig  of  the  statute.     The      ^aUa 
words  of  the  statute  must  be  conndered.  Lord  Cok^% 
comment  upon  it,  and  the  decided  cases.     The  words 
of  the  statute  2  &  3  Ed.  6.  c.  13.  5.  5,  are,  "  That  all 
such  barren  heath  or  waste  ground,  other  than  such  as 
be  disdiarged  for  the  payment  of  tithes  by  act  of  par^ 
liament,  which  before  this  time  have  lain  barren,  and 
faid  no  tithes  by  reason  of  the  same  barrenness^  and  now 
be  or  hereafter  shall  be  improved  and  converted  into 
arable  ground  or  meadow,  shail  from  henceforth,  after 
the  end  and  term  of  seven  years  next  after  such  im- 
provement fiilly  ended  and  determined,  pay  tithe  for 
the  com  and  hay  so  growing  upon  the  same."     The 
sixth  section  shews  that  land  to  be  entitled  to  this  ex- 
emption need  not  be  quite  unproductive,   because  it 
enacts  the  payment,  during  the  seven  years,  of  such 
tithes  as  had  been  before  paid.     On  the  other  hand, 
the  statute  does  not  exempt  meadow-land  converted  into 
arable,  nor  the  converse,  nor  as  I  conceive  pasture 
(unless  it  be  barren,  &c.)  converted  either  into  meadow 
or  arable.     To  establish  the  exemption  the  land  must 
have  been  ^<  barren  heath  or  waste  ground,''  and  this 
the  party  who    claims   the    exemption   must    shew. 
Further  all  **  barren  heath  or  waste  ground"  is  not 
exempted,  but  only  ^^  such  as  had  paid  no  tithes  by 
reason  of  its  barrenness,"  and  this  also  the  party  claim- 
ing the  exemption  must  shew.     The  description  of  such 
^  barren  heath  or  waste  land"  may  be  illustrated  by  a 
description  of  its  opposite  <<  fertile  land,"  but  the  ques- 
tion to  which  the  attention  of  the  jury  is  to  be  directed 
ii»  Is  it  <<  such  barren  heath  ox  waste  grouod  as  had 

paid 
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l8f4«        paid  no  tithes  by  reaaoo  of  its  hMTennesfi.'*     To  decide 
'^-^"       for  the  exemption  they  must  be  satisfied  that  it  is.    All 
egMtut        land  upon  which  this  question  can  arise  must  be  land 
first  (s.  e.  never  before)  cultivated  for  a  crop  of  grain  or 
hay.    There  is  land  which  is  neither  fertile  nor  barren; 
snch  land  is  not  intitled  to  exemption  from  its  want  of 
fertility,  if  it  cannot  be  said  to  be  barren.     There  is 
nothing  id  the  words  of  the  statute  from  wb^ice  it  cso 
be  collected,   that  the   legislature  included  all  laad 
within  the  exemption,  which  would  not  produce  a  pro- 
fitable orop  by  those  steps  ahne  being  taken,  which 
give  it  the  possibility  of  producing  any  crop,  viz.  tunuDg 
up  the  soil  and  sowing  it  with  com.     There  are  two 
causes  of  unproductiveneis  of  land,  one  ariaiDg  from 
the  mere  neglect  of  cultivation,  the  other  because  the 
laad  is  in  its  nature  unfit  for  and  indisposed  to  receive 
and  return  the  benefits  of  cultivation.    The  latter  only 
is  protected;   all  land  which  has  not  been  already  cul* 
tivaled  by  the  plough  is,  to  use  Lord  Cote's  words, 
(a  iiuL  656.)  BO&xnai  ofijbr  HUage.    Something  most 
necessarily  be  don^  some  labour  bestowed,  some  ex- 
pence  incurred,  in  aU  cases  to  conquer  this  inapkude. 
Then  comes  the  question  on  the  limitation  in  the  sta- 
tute whether  ^  it  has  paid  no  tithes  by  reaapn  of 
barminess,"  (on  wbidi  the  comments  made  on  the 
statute  and  the  cases  have  principally  turned,)  in  otber 
words  ^  whether  it  bo  suapte  natura  sterilis;''  and  this 
all  agree  must  be  shewn  to  intitlc  it  to  exemption.    It 
seems  nekher  reascmaUe,  nor  analogous  to  the  common 
course  of  budbandry,  to  confine  ike  inaiptihdefmr  tiOage 
to  sndi  causes  only  as  hinder  the  mere  use  and  passsge 
of  the  plough  over  it,  sud^  as  the  incnmbranoe  of  wood, 
of  water,  or  fioze  and  whin;  t)i««  is  an  ulterior  inapti- 

tuds 


IN  THE  Fifty-fourth  Year  ot  GEORGE  III.  359 

tude  to  these  in  all  cases  of  new  land  arising  from  the        .18x4* 
rankness  and  foulness  of  the  soil,  and,  if  I  may  use  the        — — 
expression,  firom  its  unsubdued  condition.    If  the  land         agekut 
only  require   the  manure  and  cultivation  ordinarily 
necessary  to  bring  it  into  an  apt  state  of  tillage^  it  is 
not   suapte    natura  sterilis.      Sterility  ex  vi  termini 
imports'  an  ungrateful  soil:  a  sort  of  natural  and  con* 
stitutional    infecundity  resisting   the  ordinary  means 
properly    applied  to  render  it  otherwise.     That  the 
mode  to  which  the  attention  of  the  jury  was  directed 
£)r  ascertaining  the  sterility  ot  the  soil  will  not  stand 
as  a  criterion^  is  pretty  clear  from  the  consideration  that 
it  probably  is  a  course  which  no  prud^t  person  ever 
did  adopt  in  the  cultivation  of  new  land,  nor  is  it  likely 
to  be  adopted,  except  for  the  purpose  of  securing  an 
exemption,  if  this  doctrine  should  prevail     But  if  that 
great  chcarge  and  indM$ifry  which  Lord  Coke  speaks  of 
in  the  same  poge  of  his  book  (2  Inst,  656.)  should  be 
required,  if  that  very  great  cost  for  the  extraordinary 
HMnuring  of  it  which  the  whole   Court  in  Buck  \\ 
Witt  (a)  adverted  to  as  the  criterion  of  barren  land,  be 
necessary,  then  the  land  is  suapte  natura  sterilis  within 
the  statute,  and  intitled  to  the  exemption  of  it.    The 
expression  in  that  case  is  very  remarkable;    '*  The 
whole  Court  agreed  in  this  that  by  the  statute  barren 
ground  is  such  ground  as  will  not  bear  corn  of  itself 
^^oot  very  greai  cast  in  the  extraordinary  marwring  ^ 
itr    AU  the  cases  have  expressions  of  some  sort  or 
other  from  when(5e  it  afqpears,  that  though  the  very  ex* 
pwssion  of  extraordinary  manure  may  not  occur,  the 
idea  was  in  the  contemplation  of  the  Court.    In  Sker 

rington 
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1814.        rington  v,  Fleetvoood^  Cro,  Eliz.  475.,  which  wa«  relied 
"""~        on  by  the  defendant,  Lord  C.  J.  PophanCs  words  are 

VTarwick 

agaimt        <<  and  the  statute  does  not  intend  that  tithes  shall  not 
be  paid  within  seven  years  after  the  manurancey  &c, 
but  of  such  land  as  was  merely  barren  and  made  good 
by  foldage  or  other  industrious  means.**     Folding  was 
not  then  ordinary  husbandry;  at  that  time  there  was 
great  difficulty  in  keeping  sheep  through  the  winter : 
other  industrious  means  must  be  construed  other  means 
^     of,  improvement  not  in   ordinary   use,    and    not   of 
the   common   process   of  husbandry;    this   also    ap- 
pears from   the  expression   of  merely  barren,  which 
means   the  same  as  absolutely   or   positively  barren. 
In  Stockwell  v.  Terry  [a).  Lord  Hardwicke  is  stated  to 
refer  to  Lord  Cokt?^  rule  in  2  Inst.  656.  in  these  terms; 
<<  If  land  is  in  its  own  nature  so  barren  as  not  to  be 
fit  for  agriculture  after  it  is  improved,  it  shall  not  pay 
tithe;  but  if  in  its  own  nature  it  is  fit  for  tillage,  but 
by  reason  of  wood  or  other  accidental  circumstance  it 
was  not  turned  into  tillage  before,  upon  the  taking 
away  of  that  accidental  circumstance  it  shall  pay  tithes 
presently  upon  being  turned  into  Ullage;  for  the  act 
does  not  consider  the  expence  but  that  you  may  by 
possibility  be  paid,  as  by  the  timber,  underwood,  &c. 
But  if  afterwards  this  land  will  not  produce  without 
being  dunged  or  chalked^  the  Court  has  considered 
this  as  evidence  of  its  being  balrren  in  its  own  nature:  not 
proper  for  com  without  additional  improvement    It 
is  admitted  that  this  land  produced  three  crops  of  com 
without  any  thing  but  ploughing,  but  objected  that  chalk- 
ix\g  will  be  necessary,  and  so  it  may  in  the  course  of  con* 
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nion  husbandry.     But  the  question  is,  what  was  ne-         1814. 
cessary  for  the  first  crop  ?  The  way  of  arguing  for  the       _ 
defendant  would  throw  the  expence  on  the  first  seven         ^axaritj/ 
years,    whereas   the  benefit  is   to  contniue  lor  ever. 
Tliere  is  an  expence  in  gaining  land  from  the  sea,  yet 
no  seven  years  allowed,   though  overflown  time  out  of 
.mind,  because  the  benefit  is  lasting ;  bui  if  an  addi- 
tional  expence  is  necessary  to  make  it  produce  the  Jirst 
crop,  seven  years  s/iall  be  allowed. .   It  is  admittcil  that 
this  land  is  not  barren,  and  there  is  much  land  which 
can  neither  be  called   fertile  nor  barren,  that  pays 
tahe."     For  this  position,  t/iat  if  an  additional  expence, 
&c.,  no  prior  dictum  or  decision  in  any  law  book  is  to 
be  found,  much  less  for  the  point  now  contended  for, 
'^  that  if  any  additional  expence  is  necessary  to  make  it 
produce  a  first  crop,  yielding  a  profU,  seven  years  shall 
be  allowed/'      Upon  this  authority,   however,   it  is 
in  the  first  place  to  be  observed,  that  Lord  Hardwicke 
only  states  this  as  evidence,  2.  ^.  as  a  circumstance  to 
prove  its  being  barren,  which  is  a  very  different  thing 
from  laying  do^n  a  positive  rule  of  law  as  resulting 
from  the  mere  fact  itself.     The  note  in  Fesey  gives  no 
particulars  of  the  evidence  relating  to  the  culture  and 
produce  of  the  crops  on  this  land ;  but  it  is  not  to  be 
credited  that  within   seven  years  it  produced  three 
crops  of  com  without  any  manure  at  all ;  and  the  fair 
result  of  the  whole  is,  that  the  dunging  and  chalking 
mentioned  by  Lord  Hardwicke  must  be  intended  of 
&Q  extraordinary  quantity,  and  that  the  three  crops 
^ere  produced  by  the  ordinary  means  of  a  proportion 
of  manure  and  labour.     This  is  rendered  more  pro- 
bable by  a  short  note  of  the  same  case  in  Bull.  N.  P.  C. 
i9in  which  is  not  cited  as  firom  Veseyt  and  is  evi- 
dently 
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1814.  dently  taken  from  a  diffisrent  note.    It  is  as  foDows: 

""■"^  "  Lord  Haritmicke  held  such  land  only  within  the 

nZMnu  elause  of  the  statate  relating  to  barren  land  as,  over 
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and  above  the  necessary  expence  of  inclosing  and  dear- 
ing,  required  also  expence  in  manuring,  before  thej 
could  be  made  proper  for  agriculture;   and  therefore     \ 
decreed  tithe  on  its  being  prpved  that  the  land  bore      I 
better  com  than  the  arable  land  in  the  parish  without 
any  extraordinary  expence  in  manure,  &c.,  and  that  it 
had  paid  tithe  of  milk,  wool,  &c.  before."     That  the 
words  extraordinary  or  great  may  be  dropped  out  of 
notes,  or  might  be  supposed  to  be  meant  when  not  er- 
pressed,  appear  not  (mly  from  the  diflference  of  the 
expressi<Ni  in  these  two  notes  ofStockvoell  v.  7my,  but 
from  the  diilerent  reports  of  Buck  v.  Witt  in  3  BidsL 
165.,  and  I  RoO.  Hep.  2  54'^     That  m  Btdstrode  is  much 
the  fuller  and  more  particular  account  of  the  case,  aad 
its  accuracy,  when  the  doctrine  is  compared  with  that  in 
2  Inst.y  cannot  be  doubted.    In  IMTs  Rep.  the  expro* 
sions  are,  '<  the  land  is  very  good  land,  and  bears  good 
crops  without  any  charge  in  the  manurance."  —  "  Tbat 
such  land   shall  be  said  to  be  barren,  which  of  its 
own  nature  is  barren,  and  is  made  arable  by  labour^  — 
^  Such  land  is  not  barren  which  can  bear  crops  with- 
out cost**    None,  of  which  phrases  can  be  literaUj 
understood;  for  what  land  ever  bore  a  crop  without 
cost?  especially  too  when  they  are  compared  wkh 
Bubtrod^n  note  of  the  case.     Upon  the  whole,  it  ap* 
pears  that  neither  the  words  of  the  statute  nor  the 
comment  upon  it,  nor  a  view  of  the  adjudged  ceaes, 
will  warrant  such  a  rule  of  law  as  has  been  contended 
for  in  the  present  case,    The-proper  inquiry  seems  to  ho^ 
Whedier  this  land  was  of  such  a  nature  as  to  require 
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extraordinary  expence  either  in  manure  or  labour  to 
bring  it  into  a  proper  9tate  of  cultivation ;  and  the 
attention  of  tlie  jury  not  having  been  directed  to  that 
point)  we  think  that  the  rule  for  a  new  trial  must  be 

Absolute. 
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Warwick 

againsi 
Colli  Nf. 


Hasseli.    and  Clark,  Survivors  of  Savignac   T-m^^t, 
and   Patch,   deceased,   against  Long  and 
Another,  Executors  of  S.  Long. 

T^EBT  hy  the  plaintifis  as  survivors  on  bond  dated  A  bond  made 

the   5th  of  December  l^96  for  1200/.    The  de-  tl^ortl'''^' 

fendants  prayed  oyer  of  the  bond,  which  was  given  by  ^.^^^][  fork., 

S.  Long  as  surety  for  one  JC  Edge  to  Hassel  and  &-  J^^c'^'ng  that  E. 

xngnac  by  the  name  and  description  of  churchwardens,  stiil  was  col- 

and  to  Clark  and  Pvtch  by  the  description  of  overseers  Un7.t«,  and 

ofthe  poor  ofthe  parish  of  CarsAfl&on  in  Sttrrg^.    They  ||l}/dai?m. 

poMd  by  ieire* 
ral  acts  of  par* 
liament  on  the 
inhabiunti  of 
the  parish  of  ' 
C,  by  meant 
whereof  he 
received  from 
the  inhabitants 

parishioners  of  the  said  parish,  by  means  whereof  he   **'*^'^'  *"*"*  of 

^  ,  ^  "^  money,  and 

the  said  Edfre  received  and  collected  from  the  said   conditioned  for 

the  due  pay- 
ment by  J?., 
from  time  to 
time  and  at  all 
tioies  there- 
after, to  the  receiver-general  of  taxes,  ftc  all  and  every  sam  which  he  (£.)  should  from 
Hae  to  time  collca  and  receire  from  the  inhabitants  oif  the  parish  for  or  on  acconnt  of 
any  tax  or  taxes  then  imposed,  or  which  should  or  might  thereafter  be  imposed  on  them 
Vy  any  act  of  parliament,  was  held  to  be  confined  to  the  current  year  for  which  £.  was,  at 
the  date  fA  the  bond,  eoUector,  althoagh  it  did  not  appear  on  the  condition  that  he  was 
only  appointed  for  a  year;  it  being  shewn  by  the  defendant's  plea  that  the  said  office 
•f  OBUeclor  was  m  anmial  office,  and  held  as  such  by  S,  at  the  date  of  the  bond. 
•Ithough  by  the  replication  it  appeared  that  E»  held  the  office  not  only  for  that  year,  but 
ft*%th«icct»tlittimtofeiblWtiogp' *-^^^''  ' 


also  prayed  oyer  of  the  condition,  by  which,  after  re- 

dling  that  Edge  had  been  for  some  time  past  and  still 

was  collector  and  receiver  of  the  tax  called  the  land  tax, 

« 
imd  all  other  taxes  and  duties  imposed  by  virtue  of 

several  acts  of  parliament  upon  the  inhabitants  and 

ers  of 

Edge 

inhabitants    and    parishioners    divers   large   sums  of 

money,  it  was  conditioned  that  Edge  should  from  time 
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Hasssll 

and  Another 

tigainit 

Long 

and  Another. 


to  time,  and  at  all  times  thereafter,  well  and  triily  pajf 
or  cause  to  be  paid,  unto  the  receiver  or  receivers 
general  for  the  county  of  Surrey  of  the  taxes  and  duties 
imposed  by  virtue  of  the  said  acts  of  parliament,  or  to 
such  other  person  or  persons  as  should  be  lawfully  au- 
thorized to  receive  the  same,  all  and  every  sum  and 
sums  of  money  which  he  Edge  should  or  might  from 
time  to  time  collect  and  receive  from  the  inhabitants 
and  parishioners  of  the  said  parish,  for  or  on  account  of 
any  tax  or  taxes,  duty  or  duties,  then  imposed,  or  vnhich 
should  or  might  thereafter  be  imposed  on  them  by  virtue 
or  under  the  authority  of  any  act  or  acts  of  parliament 
without  any  deduction  or  abatement  whatsoever,  save 
and  except  such  allowance  and  pajrmcnt,  as  was  usual/y 
made  to  the  collector  or  receiver  of  sucli  taxes  or  duties. 
The  defendant  thereupon  pleaded,  in  his  fourth  plea, 
that  the  said  office  of  collector  and  receiver  in  the  said 
condition  mentioned,  at  the  time  of  the  making  the  sup- 
posed writing  obligatory,  was,  and  still  is  an  annual 
office,  and  that  at  the  said  time.  Edge  held  the  said 
office,  and  was  such  collector  and  receiver  as  aforesaid 
for  the  then  current  year,  which  year  expired  long 
before  the  commencement  of  this  action,  to  wit  on  the 
5th  of  April  1 797 ;  and  that  the  supposed  writing  ob- 
ligatory was  made  and  delivered  to  secure  the  payment 
of  all  such  sums  of  money  only  as  Edge  should  from 
time  to  time  collect  and  receive  from  the  inhabitants 
and  parishioners  of  the  said  parish,  for  and  on  account 
of  all  such  taxes  and  duties  as  aforesaid  during  the  said 
year:  and  so  the  defendailt  pleaded  performance  of  tbe 
condition  by  Edge  during  the  said  year. 

Replication.    That  Edge  held  the  office  of  collector 

and  receiver  of  taxes  and  duties  under  the  authority  of 

10  diven 
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divers   acts    of  parliament,   and   was   such  collector        x8i4« 

sad  receiver  as  aforesaid  not  only  for  the  said  year 

in  the  said  plea  mentioned)  but  also  for  divers  years    and  Another 

after  that  year,   to  wit,   firom  thence'  to  the  day  of        Lomo 

And  AaoiIki^ 
exhibiting   the  plaintifls*  bill  against  the  defendants 

in  this  respect,  and  further  tliat  he  Edge  after  the  mak-- 
ing  of  the  writing  obligatory,  and  whilst  he  held  such 
oflke  and  was  such  collector  and  receiver  as  aforesaid^* 
to  wit  on  the  6th  of  Decemier  1796,  and  oii  divers 
other  days  and  times  between  that  day  and  the  day  of 
the  exhilnting  of  the  plaintifi'  bill  against  the  defend- 
ants in  thi»  behalf  to  wit,  at,  &c.,  did  cc^ect  and  re- 
ceive from  the  inhabitants  and  parishioners  of  the  said 
parish  of  CarshaUon^  for  and  on  account  of  divers  taxes 
and  duties,  imposed  on  them,  by  virtue^  and  under  the 
authority  of  divers  acts  of  parliament,  divers  large  sums 
pf  money  in  the  whole  amounting  to  the  sum  of  z  o,ooo/« 
Yet  the  said  Edge  did  not,  nor  would  (although  often 
requested  so  to  do,)  well  and  truly  pay,  &c^  (in  the 
words  of  the  condition)    but    hath  hitherto  wholly 
neglected  and  refused,  &c.    Demurrer,,  Joinder. 

.  SuhiD'di09ii  in  support  of  the  demurrer,  contended 
that  the  responsibility  of  the  surety  was  to  be  confined 
to  the  then  current  year,  which  expired  in  April  1797 ; 
aud  for  this  he  relied  on  Lord  Arlington  v.  Merricke  (a), 
Liverpool  Waterworks  Company  v.  Atkinson  (6),  and 
The  Wardens  of  St.  Saviour^Sy  SoOtlmarkj  v.  Bostock  {c). 
Tlie  principle  of  those  cases  is  this,  that  although  the 
words  of  the  condition  be  general  and  indefinite  as 
to  time^  yet  they  ought  to  be  construed  but  for  the 

(«)  % Samd  41  r.  (h)  6  Mast,  507.  (c)  zNlILiJS* 
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xSi4^       time  br  which  the  office  recited  in  the  ocMidiliM,  io 
„^  ^        which  they  xdate^  it  lisuted  to  be  lialdeD;  becanit 
aad  Amithcr    that  IS  most  agreeable  to  the  intent  of  the  oooditioiL 
^^"        Therefore  in  ell  thoetf  cases,  though  the  wocds  med 
were  as  general  as  thcse^  yet  were  they  construed  tt» 
be  rstnuned  by  the  recital.    It  is  true  indeed  that  the 
recital  k  the  two  fint  of  those  eaees  stated  the  ap 
pointmenttobeferaifiecifictim^  and  here  it  does  not; 
bnt  neither  did  it  in  a.  SMcMT^^  S9NrA««ri,  ▼.  Airfsti^^ 
but  there^  as  her^  it  was  made  good  by  pleading  and 
shewn  to  the  Court  to  be  an  annual  office;  and  there> 
upon  the  Court  said  that  they  could  not  distinguish  it 
firom  the  Liverpool  Waitnoorkt  ▼•  Aikinaom.     And  it 
was  reasonabk  so  to  hold;  for  what  is  the  difmoce 
whether  by  the  recital  or  by  reference  to  the  act  sf  par- 
liament the  office  appears  to'hc annual?  the  intentofthe 
condition  must  be  equally  the  same.    And  by  the  con- 
structioo  which  the  plaintifis  would  put  upon  it,  if  diii 
oUigBtioB  may  be  enforced  beyond  the  current  yGsr» 
it  may  be  at  any  time  during  the  surety's  lil^  sod 
there  are  no  means,  by  notice  or  otherwise^  fay  whidi 
he  can  disengage  himself  fioin  the  obUgation,  however 
much  the  principal  may  lunre  miscondttcted  hinadf : 
or  if  it  is  to  last  as  long  as  the  principal  continues  in 
office^  then  the*  executors  may  be  called  iqxm  loii|^ 
after  the  decease  of  the  surety  an4  after  the  asttH 
have  been  distributed* 


TfaUy*,  contrd,  admilted  that  the  rule  had  beea 
given  in  LordArUng^  v.  Merrkke^  and  that  sabie- 
quent  cases  had  conformed  to  it;  but  he  conteoded 
that  the  rule  was  no  more  than  this,,  that  in  order  to 
uolleet  the  intent,  the  Court  will  lool^  not  to  the  obli- 
gatory 
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gatory  w«»dt  alone  of  die  bond,  but  also  to  the  recital 
and  ooadkion ;  and  if  from  the  whole  the  intuit  appear 
to  be  to  GQBtract  only  a  limited  responsibility,  it  shall 
Yecwre  such  a  limited  construction.    Now  as  to  the  in- 
tent, die  diifemice  of  Lord  Jrlington  v.  Merrkke  from 
the  prevent  case  is  this,  that  there  the  recital  was  express 
that  the  par^  was  deputed  to  exercise  the  office  for 
six  numthii »  and  the  condition  was  for  the  fiuthfid 
performance  of  theduties  of  the  said  office.    So,  in  the 
lAverpocl  Watermorh  t.  Akinaon^  it  was  recited  that  he 
waa  to  cx>Uect  the  teats  for  twelyc  months^  and  die  condi- 
^SiiQSkyfrmii^lM&i^itf  during 
en^lo^menL  fio  that  in  both  those  casea  the  words  of  the 
conditiDa  expressly  referred  to  the  redlalf  'vol  which  a 
tiane  was  mentiened,  and  were  rettiained  to  it*    But  in 
this  ease  the  words  in  the  condition^  **  fnim  time  to  tiBK^ 
and  atalltimea  hereafter/'  aiemdefinite  oftiMmselife^ 
and  do  not  relate  to  the  recital;  neither  does  the  reokal 
mention  any  time;  bnt  the  words  ar^  ^  that  he  haa 
been  and  still  it  coHeetor,  and  that  he  collects  and 
veeeites;''  wbidi  laAer  import  a  contintting  du^. 
And  if  this  oondhion  is  to  be  restrained  to  the  current 
year,  it  wiU  in  fiiet  only  operate  for  three  months ;  and 
w|wt  becomes  of  that  part  of  the  condition  which  ex- 
tends <<  to  taxes  hereafter  to  be  imposed,**  unless  the 
iaient  was  to  oontinue  it  during  subsequent  years?  That 
{Mrtofthe  conditbn  must  be  altogether  rejected,  for 
it  cannot  be  sufqposed  to  mean  taxes  to  be  imposed 
dming  the  three  months,  as  neither  the  land^ax  nor 
si^ef  these  tsacea  are  imposed  during  the  fraction  of  a 
jisr.    Thereftre  the  words  of  the  condition  i^eie  de- 
iigaedly  left  at  Uffge  for  all  the  time  that  Edg^  should 
cellcct  and  receiy*^  inthont  maihing  out  any  time*. 
Bb  %  And 


X814. 

Hamxlx. 
and  Another 

a^ttinU 

Long 
uidAaotbca 
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1814.        And  so  this  action  may  well  stand  with  what  was  said  fay 
„  Lord EUenborougk  C.J.  in  Sansom  r.Bell  (a),  that  where 

tod  Another    the  time  for  which  a  surety  shall  be  liable  is  defiiutelj 
LoMo        marked  out  in  the  recital,  the  condition  is  not  to  be 
extended  by  any  subsequent  general  words.     It  must 
be  admitted,  however,  that  St  Saviour'sj  SouOmark^  t. 
Bostock  is  a  strong  authority  on  the  other  side^  for  there 
the  appointment  was  not  recited  to  be  limited  as  to  time, 
md  the  condition  was  for  the  accounting  for  all  mcHiies 
received  on  account  of  the  then  rates,  as  also  all  and 
every  otlier  rate  or  rates  thereqfier  to  be  made,  and  col- 
lected ;  but  it  is  to  be  observed  that  the  recital  expressly 
referred  to  an  appointment  made  on  a  particular  day, 
and  the  rate,  of  whidi  he  was  appointed  collector,  was  a 
church-rate,  so  that  there  might  be  subsequent  rates  du- 
ring the  year  of  office  to  satisfy  the  words  ^  all  and  every 
•rate  or  rates  hereafter  to  be  made;"  and  the  Court  io 
not  appear  to  have  adverted  at  all  to  those  words. 


Richardson^  in  reply,  contended,  that  if  other  taxes 
might  be  imposed  during  the  current  year,  thatwv 
sufficient  to  satisfy  that  part  of  the  condition  whicb 
related  to  taxes  liereafter  to  be  imposed,  without  ex- 
tending  it  to  another  year ;  in  the  same  manner  as  in 
S/.  Saviour's^  Soulfncark,  v,  Bostock^  the  possibility  that 
there  might  be  another  church-rate  within  the  year 
was  probably  deemed  sufficient  to  answer  the  terms  of 
the  condition  relating  to  future  rates.  With  respect 
to  tliat  part  of  the  recital  which  is  said  to  import  a 
continuing  duty,  it  is  not  near  so  strong  to  thr^t  iotefit, 
as  the  word  anmuxUy  in  the  condition  in  the  Uverfool 


(•)  a  Camp.N.P^Ci^. 


Wattr- 
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iVatfraorks  v.  .Atkinson^  or  as  that  part  of  the  eonditioii 
in  St.  Savkmr^s^  Southwark^  v,  Bostoch  which  spoke  of 
accounting   with  <<  the  wardens  for  the  ti^e  being  <^     and  Another' 

thereafter  to  he.'\  »      .  2^o 

snd  AT"\htfit 

Lord  EuLJENBOROUGH  C  J.  said  that  the  CSourt  woul^ 
look  into  the  cases;  that  he  believed  Si.  Semfcmr'St 
SoiUhwctrky  ▼.  Bostocky  wa3  the  only  case  where  the 
limited  period  of  the  office  did  not  appear  on  the 
condition. 

Cur.  adv.  vulU 

Lord  Ei.i.£NBORouGH  C«  J.  now  delivered  the  jodgr 
mentof  the  Court,  in  substance  as  follows: 

Having  stated  the  pleadings,  His  Lordship  said^  The 

question  for  the  opinion  of  the  Court  is,  whether  unde^ 

the  condition  of  this  bond  the  defendants'  testator,  as 

surety  for  J.  EdgCy  was  liable  for  the  arrears  of  monies 

received  by  Edge  as  fuch  collector  or  receiver  in  any 

^tta  subsequent  to  the  year  which  expired  in  1 797,  in 

the  course  of  whicji,  viz.  on  the  5th  oi  December  1796, 

this  bond  was  given*  The  recital,  which  is  a  proper  key^ 

to  its  meaning,  states  that  Edge  had  been  for  some  time 

snd  then  was  collector  and  receiver  of  the  land-tax,, 

&cc«,  (that  being  an  annual  tax,  and  Edge^  as  receiver, 

being  an  annual  officer,)  by  means  whereof,  that  is,  of 

being  then  collector  and  receiver  of  those  duties,  the  said 

£<^e  received  and  collected,  that  is,  tlien  received  and 

collected,  divers  sums.     It  is  to  be  observed,  thai  in 

this  recital  not  one  word  occurs  describing  an  act  ob 

intimating  a  receipt  beyond  the  limits  of  the  4i)en  cum 

rent  year  of  collection.    The  words  alone  from  which 

>Q  infeienee  is  to  be  collected  are  to  be  found  in  the 

Bb  3  condition^ 


CASES  IK  HILARY  TERM 

i8t4.       eonditioB,  vis.  **  aQ  and  every  sum  of  auMiey  yMA  k 
the  said  %hkn  Edge  diould  or  might  from  time  to 
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knd  Another    feceive  ttem  the  inhabitauts  of  Carshalton  en  aeeovnt 
S^a        of  any  taxes  then  imposed,  or  which  skautd  or  Mgkl 

«i4  Aaother.  ij^greafter  he  imposed  on  them  by  any  act  of  pariia- 
ment**    Here  is  an  express  raentkm  of  duties  Aere- 
q/ier  to  be  imposed,  which  shews,  (as  it  is  oontended 
for  the  plaintiffs,}  that  the  surety  meant  to  cootiDne  hn 
reflponsilMlity  beyond  the  period  of  the  current  year; 
inasmuch  as  it  could  not  be  supposed  probaUe  that 
any  duties  would  be  imposed,  so  as  to  come  into  col- 
lection, between  the  5th  of  December  and  die  ^  of 
April  follo^ng.     On  the  construction  of  this  pait  of 
the  condition  the  whole  question  turns.     Assunmifg 
it  to  be  improbable  that  taxes  should  be  imposed  be- 
tween the  times  above  stated,  still  it  was  not  impos* 
aible;  and  the  words  might  have  been  intixidueed  ex 
abundant!  cautelii;  and  certainly  they  do  not  neoss- 
aarily  import  that  the  duties  should  be  eoOeoted  hj 
him  after  the  expiration  of  the  cunent  year.    And 
the  words  of  the  recital,  which  afibrd  the  best  groand 
'     ibr  gathering  the  meaning  of  the  parties,  cb  not  adTcit 
to  any  such  collection.    Besides,  as  the  cooseqnenee 
of  giving  to  the  condition  a  more  enhuged  conitnic* 
lion,  so  as  to  extend  the  resp^Msibility  beyond  Ae 
current  year,  would  be  of  so  grievous  and  burdmsooiea 
nalaie^  we  think  it  requires  more  dear  and  certsia 
words  than  are  to  be  found  in  this  instrnment    if  tlie 
bond  may  eontinue  beyond  the  current  year,  it  may  doss 
ihr  the  life  of  Aw  oeUector^  dnring  the  wfaok  period 
of  his  vemafaiiag  in  office;  k  wilt  atladi  on  dw  saiely 
wlMDrper  the  penon  for  whom  he  midkvtakes  it  in  d^ 
imit;  andl  we  know  of  »o  wmsm  sidbsisti^g  al  eMiH 

mon 
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Iaw  bjr  which  the  surety  con  redeem  himself  from 

tliis    interminable  risk.    All  the  cases  from  Lard  At" 

lingian  t«  Menicke  to  the  last  case  of  St.  Stmoui^s  ▼» 

Bogjftct  in  2N.Itep.  175.  have  narrowed  the  construe- 

tkn    of  conditions  of  this  sort  to  the  actual  term  of 

Uie  <dfioe»    The  difference  to  be  found  in  the  words  of 

the  oondltion  in  this  case  is  not,  we  think,  such  as  will 

wturrant  us,  in  fiur  amstmction,  to  extend  the  limiu  of 

this  TCsponsibili^  beyond  those  of  the  former  cftses. 

Its    caahrmity  with  those  cases  we^are  of  opiniout 

therefi»e^  that  the  condition  of  this  bond  does  not 

csEfcend  the  responsibility  of  the  surely  for  Ae  re- 

eAver  beyond  the  current  year  of  his  office;  and  con* 

^equently  that  this  demurrer  to  the  replication  to  the 

icmrtb  plea  is  sustainablei  and  there  must  be 

Judgment  for  the  Defendants, 


1814. 

Hasislc. 

tnd  Another 

£oNO 

and  Another. 


Glsnnie  against  The  London  Assurance    Wy. 
Company. 

/Covenant  upon  a  poUcy  of  assurance^  dated  tlie  innruice  st 

3a  of  December  1810,  for  aooo/.,  at  and  from  i;.  00  goodi,  ia 
Charlesim  to  Uverpootf  upon  goods  in  the  ship  MUUbeMml^ 
MerscheU,  until  the  s&ne  should  be  there  safely  dis-  ^Sff^^^^ 
cbarsed  an^  landed ;  and  by  the  policy  the  a^urance  chamd  aa^ 

®  1  J  '^       ^  landed,  mtfitt 

wsis  declared  to  be  "  on  fpodsf  rice^  free  from  parti"  tffvHealtt 

culdr  average!^    The  declaration  stated  that  (he  goods  tbeZip  wHh 

rke  and  other 
(oods  arrived  within  the  limits  of  the  port  of  JL.,  hat  hefore  the  eoold  be  hrooght  to  her 
BMMrings  or  be  at  aU  natmded»  ran  agronnd  and  was  wrecked,  and  the  whole  caf|p> 
was  greatly  dafflaj^ed*  and  was  taken  out  of  her  in  craft,  and  carried  to  the  contignces 
at  L^  and  fold,  and  produced  upon  the  whole  nrtle  more  than  saScient  to  pay  freight 
tltii  talvagei  boL  the  rice  did  not  produce  sufficient  to  pay  the  freight:  Held  chat  this  was 
a  caie  of  particular  average  only,  and  therefore  as  to  the  rice  the  nnderwriter  wu  o- 
anpted  by  the  wanaoty. 


Bb4 


were 
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the  voyage  with  the  goods  on  board,  and  that  before 
sgahst  they  could  be  safely  discharged  and  landed  at  ZJverpoof 
Assurance  ^^^  ^hip  ^truck  upon  the  ground ;  by  reason  whereof 
^^^P^r-  she  fiUed  ^th  water,  and  thereby  the  goods,  befijre 
they  could  be  safely  discharged  and  landed,  were 
wholly  lost  Breach,  non-payment  of  the  sum  in- 
sured. Plea,  non  infreg.  conventionem,  and  the  de- 
fendants paid  into  court  the  sum  of  500/.  At  the 
trial  before  Lord  EllefUforougk  C.  J.  at  the  Londam  sit- 
tings after  Michaelmas  term  1 8 1 2,  a  verdict  was  found  for 
the  plaintiff  for  1993/.  9s.  8^.,  subject  to  the  opinioo 
of  the  Court  on  the  following  case : 

The  policy  on  which  the  action  is  brought  was 
effected  by  the  plaintiff  on  the  account  of  one  Vigtrh 
.who  shipped  on  board  the  Herschell  at  Charleston  for 
JJverpool  a  cargo  consisting  of  several  hundred  barrels 
and  half  barrels  of  rlc^  bales  of  cotton,  and  staves, 
which  were  together  of  the  value  of  9800/.,  and  in- 
sured to  that  amount  The  ship  set  sail  with  her 
cargo  upon  the  voyage  on  the  i6th  o{  O^ober  iSio, 
and  met  with  tempestuous  weather  during  the  voyage, 
from  which  she  received  considerable  damage^  and 
became  leaky,  and  shipped  great  quantities  of  water. 
On  the  5  th  of  December^  being  then  about  five  miles 
from  Ldverpooly  she  got  a  pilot  on  board  and  con- 
tinued her  course  for  that  port,  but  before  she  coold 
be  brought  to  her  moorings,  or  be  at  all  unloaded,  she 
unavoidably  took  the  ground  (a),  filled  with  water,  and 

U)  It  ^ppetred  opon  the  argument  that  she  was  then  withio  the  li- 
ntts  of  the  port  of  Liverpool;  it  ivas  said  to  he  in  her  endeavour  to  fpX 
into  the  dock-gaccs  that  the  strack  aground. 

became 
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became  a  perfect  wrecks    The  whole  of  the  cargo  was         1614. 
greatly  damaged,  and  the  rice  was  so  much  swelled        — — 
from  the  salt-Mrater,  that  many  of  the  barrels  contain-         agahu 
ing  it  were  burst*     The  eargo  was  taken  out  in  crafty       Assurance 
and  on  flats,  \irhilst  she  was  lying  in  ihe  state  above  men?      ^'^"^J*"y- 
tionedy  and  carried  to  the  consignees  at  Z/tve/TTOo/,  and 
necessarily  sold  by  them  for  the  benefit  of  tlie  con- 
cerned*      Tlie  nett  produce  of  all  the  goods  saved, 
after  flaying   the  freight,    and   salvage,  amounted  to 
401^  95*  5Kf«      The  rice  woyld  of  itself  have  netted 
much  more   than  the  sum  insured,  if  the  mbfortune 
lisd  not  happened,  but  being  damaged,  produced  only 
thesum  of  972/.  ^s.  loi.,  and  the  freight  of  it  amounted^ 
to  1762^^  Ssm  6d.    All  the  cargo  was  included  in  one  bill 
of  ladtiig,   and  tbe  freight  of  the  whole  was  less  than 
the  valoe  of  the  cotton  and  staves.    The  ship  bdng 
irreparable  in  consequence  of  the  accident,  was  irame^ 
diately  after  the  discharge  of  the  cargo,  honk  fide  sold 
as  a  wreck,  and  broken  up.    The  500/.  paid  into  court 
are  sufficient  to  cover  the  defendants'  proportion  of  the 
loiis  upcm  the  staves  and  cotton  only. 

The  question  for  the  opinion  of  the  Court  is,  whe- 
ther the  loss  is,  under  the  circumstances,  a  particular 
average,  from  which  the  rice  is  excepted,  or  a  total 
loss  of  the  rice,  whh  benefit  of  salvage  to  the  under- 
writers; and  if  the  latter,  (then  another  question  was  ' 
sabmitted  which  became  immaterial).  If  the  Couit 
should  be  of  opinion  that  the  loss  on  the  rice  is  a  pax^ 
ticolar  average^  then  a  nonsuit  to  be  entered. 

Martyaty  for  the  plaintiff,  contended  for  a  total  loss 
with  benefit  of  salvage.  He  admitted,  that  if  the  thing 
ktiorsd  subsist  in  qpecie^  and  arrive  at  the  place  of 

destination 
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1814.       deslinatkm  in  the  Mp,  Aa  the  underwriter  wffl  be 
dischuged  by  naaon  of  the  warranty  from  partkohr 
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tgainsi        average;  hot  hero  he  asid  that  the rioeoerer  did  arrive 
Assartn^"    ^t  Lkefpool  fit  Mtf  sft(^  fer  the  case  firnb  dwt  taifim 
<^i^r-     theshqi'sarrhal  riiehecamea  pcribct  wndi,  aad her 
eaigo  waa  taken  out  of  her  while  lying  in  that  atato^ 
and  brooghc  in  craft  to  LherpooL    And  there  ia  not 
any  ease  where  the  underwriter  haa  been  kddn  din 
charged  by  this  wanran^,  unless  the  ship  haa  arrived, 
or  was  in  a  condition  to  do  80»,   Neither  is  thaae  aajr 
ease  ndiere  die  ship,  haring  bei^  wrecked  befaee  ar- 
rival, the  underwriter  has  been  discharged  mer^oo 
accoont  of  the  eargo's  haring  oome  to  the  hands  of  the 
consignee^  wdess  that  caigo  has  been  prodiMve  of 
profit  to  the  assured  beyond  the  freight  and  esqienoes 
of  getting  it  ashore*    But  here  the  caigo  was  not  pro* 
ductive  of  any  profit,  the  proceeds  bring  little  mm 
than  barely  to  pi^  the  unavoidable  expnoes  of  frsi^ 
Mid  sahage;  therefore  there  has  bem  a  total  loss. 
And  he  mentioned  a  case  of  Biiler  and  (kkers  ▼* 
Christie,  before  Lord  ElUnbmvugk  C.  J.,  Londm  ol* 
tii^  alter  M:IL  term  itod^  to  shew  that  where  die 
goods  do  not  arrive  in  the  ship  the  loss  is  tobL    Ihat 
was  an  insufunee  en  1950  boxes  of  sai^  on  board  d^ 
YmmgP^ier^  at  and  from  Lherpool  to  Opofto.    The 
paid  iMo  ooort  20  per  cent  upon  his  mih 
ioM.    The  ship,  in  attemptii^  to  peas  the  bar  ia 
Older  to  gel  iaio  tlie  harbour  of  Oporio,  ran  aghnBid 
without  the  bar,  and  diare  bulged.    The  water  flbared 
in  and  wetted  that  part  of  the  aoop  that  was  towards 
die  bottom  of  the  hdd,  bat  out  of  die  1950  boxes 
only  17  were  totally  lost;  the  rest  weiw  sated  and  ea^ 
ried  ashore  in  barges,  aaddeKveradiabrtilewarriMNiMS 
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of  tike  asaiifecl;  and  it  Appeared  that  dicy  had  sos*        «8t4. 
tainfld  daau^  firom  the  aeiHwater  not  exceadbg  ao4 


Glcnnis 
p«r  cent.      Stf  F.GMh  Sat  the  amired,  oakitended,        iy^Mui 

th«fc  the  loaa  was  total,  inasmach  as  the  ship  had  never      Assanmce" 

anrrred,    but  before  arriyal  became  totally  loet;  and       C'^np^r- 

tlwt  ihB   drcnmetance  of  the  goods  having  reached 

dieir  deatfioation  and  the  bands  of  the  consignees, 

would  not  vary  the  ease.   (%wt0%  oontni»  insisted  iqx>n 

tibe  neewaity  of  an  abandonment    But  Lord  Ellen^ 

flarengJI  C.  J.  held  it  a  total  loss  without  abandonment 

80  in  tirfs  case  &e  ship  has  i^er  arrived ;  for,  adnitH 

ting  that  ahe  arrived  within  the  limits  of  the  port  of 

Liverpool,  yet  she  never  readied  the  place  where  die 

conld    aafily  discharge  and  land   her  cargo^    being 

wreckod  before  she  conld  be  brought  to  her  moorings; 

and  tbe  policy  is  to  endure  till  the  goods  are  safdy 

jKsdnavffod  and  lnndfd» 

I^nrd  EixsMBORouoH  C.  J.    I  think  it  qnite  dear 

that  this  is  a  case  of  particular  average  and  not  of 

total  loss.    Tbor^  has  been  an  arrival  of  the  ship  with 

the  goods  at  their  destination;  the  voyi^  has  been 

performed,  and  the  goods  have  come  to  the  bauds  of 

the  consignees.     The  argument  is  built  upon  facts 

vrUoh  are  not  in  the  case;  it  assumes  diat  the  ship 

did  not  arrive  in  port,  whereas  there  seems  to  be  little 

doubt  that  she  was  within  the  port  when  she  took  the 

pilot  on  board.    Therefore  this  is  not  a  case  of  total 

kss  of  the  goods  on  accoant  of  the  non-arrivd  of  the 

dap;  the  ship  had  got  witbw  the  practicable  Kmits  for 

hur  dsoAargs :  it  is  only  a  case  of  particukr  average. 

in  dm  case  asncioued^  the  ship  was  leal  ciT  the  bar, 

^nthoQt  the  limits  of  the  harboui^  which  was  the  same 

thiiig 
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thing  as  if  she  had  been  lost  on  the  high  seas;  there  was 
a  total  loss  of  Toyagc  as  fiir  as  rejected  the  ship;  she  had 
neither  arrived  nor  could  she  arrive:  here  she  both 
could  and  did  arrive.  Taking  it,  therefore,  that  the 
ship  and  cargo  were  united  for  that  adventure,  there 
the  conjoint  adventure  of  the  ship  and  cargo  was  dis- 
i4)pointcd.  As  to  the  argument  that  the  goods  did  not 
produce  a  profit  to  the  assured,  that  depended  upon  the 
state  of  the  market ;  they  might  have  produced  profit 
in  a  season  of  scarcity.  But  we  cannot  look  to  tliat, 
and  if  we  could,  it  appears  that  the  rice,  whicli  is  said 
to  be  totally  lost,  did  produce  972/.  Assuming  it  ia 
have  produced  nine^tenths  less  than  its  value,  that  will 
not  make  it  a  total  loss. 


Bayley  J.  The  question  is  not  whether  by  the  ar- 
rival of  the  ship  the  underwriter  is  discharged  from 
the  policy  in  respect  of  a  partial  loss  of  the  goods 
occasioned  by  the  wreck  of  the  ship  before  she  could 
gain  her  moorings,  but  whether  he  is  to  be  charged 
with  a  total  loss  of  the  goods  on  account  of  tho  non- 
arrival  of  the  ship.  It  is  a  question  whether  the  goods 
can  be  said  to  have  reached  their  destination  at  all,  not 
whether  they  have  ncJt  reached  it  in  a  deteriorated 
state.  Upon  that  I  would  ask  what  has  produced  the 
972/.  but  the  rice,  which  it  is  contended  has  been 
wholly  lost. 

Dampier  J.  referred  to  Ikny  v.  Milford  (a),  where 
upon  an  insurance  on  flax  on  board  a  ship  by  name, 
and  for  a  specified  voyage^  with  a  warranty  free  of  par^ 
ticular  average,  and  the  ship  was  wrecked  in  the  vojr- 


(«)  15  JTflrf,  559. 
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Mg^  before  arriving  at  her  destinatibii,  and  only  a  part        1B144 
of  the  fla^  was  saved,  which  was  sold  on  the  spot  in  a       <-*— - 

Glen  NIC 

damaged  state ;  yet  it  was  holden  to  be  only  a  particular         Mgdau 

.  1-1  1  TheiiONDcnr 

average  as  to  that  part  which  was  saved.  Assurance 

Company. 
I^er  Curiam^  Judgment  of  nonsuit. 

Moore  was  to  have  argued  for  the  defendant. 

Hill  against  Montagu.  fe"fith 

T^EBT  on  bond.    The  defendant,  after  oyer  of  the  a  general  plea 

bond  and  condition,  which  was  for  the  payment  of  ui  on  special 
2000Z  .at   18  months  from  the  date,  pleaded,  (among    *"""^'' 
other  pleas),  that  the  supposed  writing  obligatory  was 
made  and  entered  into  by  the  defendant,  under  and  by 
virtue  and  in  pursuance  of  a  certain  corrupt  contract, 
made  after  the  29th  of  September  1714,  to  wit  on  the 
i6th  day  of  February  1799  at  London^  in  the  parish  and 
ward  aforesaid,  between  the  plaintiff  and  the  defendant, 
whereupon  and  whereby  there  was  reserved  above  the 
rate  of  5/.  for  the  forbearing  of  100/.  for  a  year,   con- 
trary to  the  form  of  the  statute  in  such  case  made  and 
provided;  whereby,  and  by  force  of  the  same  statute, 
the  supposed  writing  obligatory  was  and  is  wholly  void 
in  law :  and  this  he  the  defendant  is  ready  to  verify ; 
wherefore  he  prays  judgment  if  he  ought  to  be  charged 
with  the  said  debt  by  virtue  of  the  supposed  writing 
i>bligatoxy,  &c. 

Demurrer  assigning  for  causes  that  the  defendant  by 
lus  said  plea  alleges  that  the  said  writing  obligatory  was 
made  in  pursuance  of  a  corrupt  contract,  Sec,  (in  the 

words 
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1814.       wmds  of  the  pka,)  but  does  not  by  hii  said  plea  Mtgn. 
-— —        orqpedfyanyoftlwparlicularaorsiidiGOiita^ 
\fmmt        tune  of  aucb  fi>ibeanaice>  nor  the  ium  to  be  forbonie^  nor 
the  sum  to  be  paid  tar  auch  fbrbearanoe;  and  also  for 
that  the  said  plea  is  in  other  reelects  nnoertain)  &e. 

Lowes  was  called  on  by  the  Court  to  support  the 
plea,  and  admitted  that  this  plea  would  anciently  have 
been  thought  informal ;  but  contended  that  the  same 
strictness  was  not  required  of  late  times,  and  that  as 
usury  might  be  involved  in  m  variety  and  complication 
of  &cts,  this  form  of  pleading  was  convenient  for  the 
avoiding  of  prolixity,  and  could  not  injure  the  plamtifl^ 
because  he  must  be  suppose^  cognizant  of  the  nature 
of  the  contract. 

Lord  Ellemborovoh  C.  J.  Usniyis  not  Hke  flrsud 
and  covin,  which  usually  consist  of  a  multiplicity  of  dr* 
cumstances^  and  therefore  it  might  be  inconventent  to 
require  them  to  be  particular^  set  forth.  But  has  diis 
form  of  pleading  ever  been  in  use  before?  The  oor^ 
rapt  contract  ought  to  be  paiticularly  set  forth,  and  die 
usurious  interest,  that  the  party  may  know  what  to  an* 
swer.  The  party  against  whom  it  is  pleaded  msc^  be 
aware  of  the  contract,  but  he  cannot  know  in  what  par* 
ticularB  it  is  meant  to  be  assailed,  or  wherein  the  other 
side  imputes  vice  to  it 

Batlkt  J.    I  have  always  understood  diatthepsorty  ' 
who  pl^s  a  contract  must  set  it  out,  if  he  be  a  party 
ID  the  contract.    It  Ues  as  much  within  the  knowledge 
of  the  defendant  as  the  plaintiff 

Damfisb 
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Dampxsr  J.    I  have  seen  a  general  plea  of  covio»        1814* 
but  never  before  of  usury.  ■        ■  ■ 

HttL 

/Vr  (hartamy  Judgment  for  the  plaintiff,  (a)        «^«mj/ 

WaliC9t  was  in  support  of  the  demurrer. 

<d)  S«e  Hmi9n  ▼.  Xofey^  3  JIM.  35*     S«  C.  ft  5^»w.  3*9*     Ttf/r  «^ 
WtUim^St  3  •/",  ir.  531. 


The  King  against  H.  D.  Pkrrott.  S^'S'^ 


I^RROR  to  reverse  a  judgment  of  imprisonment  An  indictment 
gW^a  at  the  Lent  assixes  18 la  for  the  county  of  ^r^^w^u^g^ 
Ka^  upon  a  verdict  of  guilty  there  found  on  an  indict-  ^JJJ^^  ^^t 
me^t  for  obtaining  bank  notes  and  money  by  fake  pre-  Bcg«tive  by 
tences;  to  which  indictment  the  defendant  pleaded  not  nent  the  truth 

.|  of  the  pre- 

8^7*  tences;  it  if  not 

ThefiiatcoimtQfthf  indictmentdiargedythatbefera  d^i^Vhuthc 
and  a(  tbe  wm^x^ii  timc^  of  committing  the  wveral  i*^"^^^ 
oflEbnceiii  &&»  ov^  Btiflen  was  a  person  liable  to  be  im*  ^<^*  (•«ttinx 

^  ^  forth  the  pre. 

pvtsitd  a^  a  s<<wnfln  in  his  mqeBt/s  navy ;  that  a  little  tenets),  hy 
bisM^  th^.  tinu^  of  comimtting  the  offimce  by  the  de^  unifMiupre^ 
feodaaty  hereinafter  nei^t  mentioned,  a  certain  discourse  'J^'^]'^.^'!* 
hadbosn  Im^  between  the  said  BuBen  miEUzaffM  his  ^c;  ther«tore 
wife  and  tbn  defrndan^  touchmg  andoanoerau^  the  averment  in  the 
cAiUi^g  a  protection  Iran  t^e  coQunissionerg  for  ex-  co^rt^erLd 
eoitii^  the  qjBke  of  Iprd  high  admiral  of  th«  United  the  judgment. 
KiMSdomof  Qnal  Britain  andj&^etoi4  toseo^aykl 
Wnifd^  BvU$n  ^imk bring isoprcased  as^a  seamm  in  hi$ 
iiii|ie^s,j]|fyy»  and  tha  d(ffeQ4ant  had  thea  eod  th«i:f^ 
p^QP^jied  9fA  o&rc4  that  h/^.  the  defondairt  wojuld  epply 
for  such  protectioa  for  ^udcu.  lba(  th^  defendant 

being 
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1814.       being  an  evil  dbpoeed  person,  and  contriving  and  fim- 
""""^        dulently  intending  lo  cheat  and  defraud  BuUen  of  his 
ogMKsi        moniesi  Sec.,  afterwards,  to  wit,  on  the  15th  day  tX  De- 
cember^ in  the  5  2d  year  of  the  reign  of  George  the 
Third,  with  force  and  arms,  &c«,  unlawfully,  wickedly, 
knowingly,  and  designedly,  did  falsely  pretend  to  the 
said  BuUen  that  he  the  defendant  could  obtain  such 
protection  for  BuUen^  by  favour  from  the  lords  of  the 
admiralty,  by  feeing  the  clerks,  as  be  had  an  unde  a 
lord  of  the  admiralty,  and  that  it  would  be  no  great  ex- 
pence,  as  he  could  get  it  done  through  favour;  that  the 
defendant  contriving  and  fraudulently  intending  as 
aforesaid,  afterwards,  to  wit,  on  the  i6th  oi  December^  in 
the  5  2d  year  of  the  reign  aforesaid,  with  force  and 
arms,  &c.,  unlawfully,  wickedly,  knowingly,  and  de- 
signedly, did  again  falsely  pretend  to  Elizabeth  the  wife 
of  Btdlenj  that  he  could    get  the  protection  for  nx 
pounds,  that  as  Mr.  Bead  could  get  it  done^  that  the 
six  pounds  were  to  give  to  Mr.  Read  for  getting  the 
protection :  by  means  qf'oohich  said  several  false  pretences, 
the  defendant  afterwards,  to  wit,  on  the  same  day  and 
year  last  aforesaid,  at  the  parish  and  county  aforesaid^ 
unlawfiilly,  knowingly,,  and  designedly,  did  obtain  from 
the  said  Elizabeth,  the  wife  of  the  said  BuUen,  divers,  to 
wit,  five.promissory  notes  of  the  governor  and  company 
the  Bank  of  England,  for  the  payment  of  one  pound 
^ach,  &C.,  and  also  the  sum  of  one  pound  in  monefi 
of  the  promissory  notes  and  monies  of  the  said  BuUen, 
itrith  intent  then  and  there  to  cheat  and  defraud  die 
laid  Butten  of  the  same^  in  contempt  of  our  said  lord 
iSie  king,  &&,  against  the  form  of  the  statute^  and 
against  the  peace^  &c.    Tlie  indictment  contained  teft 
other  counts  in  a  similar  form* 

And 
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And  the  error  assigned  was,  that  there  is  not  in  any         l8i4# 

or  either  of  the  several  counts  of  the  said  record  of  in-      _,    ^ 

The  Kino 

dictment    any   averment  or  averments,  to  falsify  the         «x«w^ 

matter  or  matters  of  the  sev^al  pretences  in  the  several 

counts  of  the  said  record  of  indictment,  severally  and 

respectively  contained,  &c.,  by  which  it  can  appear  to 

the  Court  here,  upon  the  face  of  the  said  record  of  in<b 

dictment,    that  any  or  either  of  the  pretences,  so  as 

aforesaid    severally    and  respectively    allied  in  the 

several    counts    of  the^  said   record  of  indictment^ 

against  the  defendant,  to  have  been  severally  and  re* 

spectively  falsely  pretended  by  the  defendant^  or  any  or 

either  of  them,  are  or  were  false  and  untrue:  conclud* 

ing  with  an  assignment  of  the  general  error. 

Kncndys  in  support  of  the  errors  assigned,  took  ex« 
ception  to  tlie  indictment,  because  it  is  not  shewn  by 
iny  averment,  negativing  the  truth  of  the  alleged  fals^ 
pretences,  that  the  pretences  were  false;  and  without 
such  averment  the  Court  cannot  intend  that  they  were 
false,  by  reason  that  it  is  alleged  that  the  defendant 
did  falsely  pretend,  &c.     And  he  referred  to  2  Hctwk. 
c.  2;.  s.  6o.  to  LoT^h  case  (a).  Rex  v.  McGregor  (6)  and 
2  Hale^  P.  C.  193.  to  shew  generally,  that  an  indictment 
ought  to  be  certain  to  every  intent,  without  any  intend^ 
ment;   and  tliat  the  want  of  any  material  allegation 
cannot  be  supplied  by  implication ;  neither  is  a  defec- 
tive indictment  aided  by  verdict     And  he  said  that  the 
omission  of  the  averment  negativing  the  truth  of  the 
pretences  could  not  be  supplied  by  the  words  that  <^  he 
^dyo^e^  pretend;"  because  the  law  did  not  attach 

W  »  fl«&*i  p.  C.  \%%,    S.  C.  Cw.  EWi.  49a       (*)  3  ^«.  ir  FulU  X07. 
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18 14,  any  peculiar  or  technical  force  to  the  wordfalsely^  soa^ 
•"""■■"^  to  make  the  use  of  it  in  itself  equivalent  to  a  positive 
against  averment  of  ihe  falsehood  of  the  thing,  in  respect  of 
ti^hich  it  is  predicated.  And  therefore  in  B^x  \\ 
Airey{a\  it  was  holden  not  to  be  necessary  to  allege 
that  he  falsely  pretended ;  which  could  not  have  been, 
if  the  ^OT A  falsely  were  technically  descriptive  of  the 
fidsehood  of  the  pretence.  There  is  not  any  instance 
of  an  indictment^  such  as  this,  having  been  upheld; 
and  if  it  may  be  in  this  instance,  why  may  not  an  in- 
dictment for  perjury  be  good  without  averring  that  the 
tnatters  arc  Cilse?  The  two  crimes  are  in  their  nature 
nearly  allied,  falsity  being  the  essence  of  both ;  and  ac- 
cording to  this,  it  would  be  sufficient  in  perjury  merely 
to  allege  that  the  defendant  falsely  swore,  setting  out 
the  matters,  and  so  conclude  that  he  did  commit  per- 
jury. And  yet  not  only  is  there  not  any  precedent  of 
Such  an  indictment,  but  the  statute  {b)  for  rendering 
prosecutions  for  peijury  more  easy  and  effectual,  ex- 
pressly recognizes  the  necessity  of  such  indictments 
containing  *'  the  proper  averments  to  &lsi(y  the  matters 
idiereia  the  perjury  is  assigned.'' 

Jerois^  contra,  maintained,  tliat  there  was  not  an; 
difference  in  substance  between  an  allegation  that  he 
did  falsely  pretend,  and  an  allegation  that  he  did  pre- 
tend, whereas  in  truth  and  in  fiict  such  pretence  was 
fclse.  Either  mode  was  sufficient  to  shew  to  the  Court 
tlie  falsity  of  the  matter,  and  apprize  the  defendant  of 
tlie  offence  charged  against  him ;  which  is  all  that  is 
required.    As  to  the  falsity,  its  being  laid  fiilsely  is  as 

direct 
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direct  a  mode  of  negativing  the  truth,  as  if  it  had        1814. 
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been   specially  negatived;    and  according  to  Rex  v. 
Airey  it  is  not  necessary  to  do  both.     In  Carpenter  v.  againn 

Tarrant  (a)   Lord  Hardwickej  speaking  of  the  neces- 
:»ity  of  averring  the  falsity  in  an  action  of  slander,  said 
that  he  took  it,  that  tlie  words  being  laid  to  be  spokoi 
falso  et  malitiose,  was  an  averment  that  the  words  were 
false;  for  if  they  were  spoken  felsely  the  words  could 
not  be  true ;  and  if  they  were  true,  it  lay  upon  the  de- 
fendant to  shew  that  in  mitigation  of  damages.      So 
here^  if  he  wisely  pretended,  the  pretences  could  not  be 
true ;  and  if  they  were  true,  according  to  Liord  Kemfon^ 
ia  Rex  v.  Young  (6),  it  was  competent  to  the  defendant 
tp  have  proved  it  in  his  defence.     Then  as  to  the  notice 
which  this  indictment  afforded  to  the  defendant  of  the 
charge  imputed  to  him,  the  pretences  are  all  set  forth 
ia  particular,  and  so  it  is  not  like  Rex  v.  Mason  {c\ 
and  the  whole  of  them  is  negatived  by  the  allegation 
tliat  he  falsely  pretended;  and  the  defendant  had  this 
advantage  from  the  indictment's  not  separately  nega^ 
tiviog  the  several  pretences,  but  only  in  the  general, 
tnat  unless  the  whole  had  been  proved  to  be  false,  he 
would  have  been  entitled  to  an  acquittal;  whereas  if 
they  had  been   separately  negatived,   he  might  have 
been  convicted  upon  proof  of  the  falsity  under  any  one 
averment,  though  under  all  the  oUiers  he  might  have 
been  able  to  prove  that  they  were  true.     And  sup- 
posing the   prosecutor   had  negatived  separately  the 
truth  of  the  pretences  one  by  one,  which  he  might 
have  done,  though  one  only  out  of  the  whole  was  false^ 
amd  snll  the  indictment  would  have  been  good ;  that 

W  C«./rmft.  Hurd-m.  34*.         (*)  a  7.  ^  581.        [c)  3  71  J?.  loa. 
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i8i4«       would  only  have  been  doing  the  same  thing  in  a 
*^^       circuitous  way  which  the  prosecutor  has  now  done  in  a 
agaiust        more  compendious  one^  and  still  the  indictment  would 
have  afforded  no  more  notice  of  the  charge  to  the  de- 
fendant than  it  has  now  done.    Also  as  to  stat.  30  G.  2. 
€•  24.9  upon  which  this  indictment  is  firamed,  the  role 
is,  that  tlie  indictment  must  bring  the  &ct  within  the 
express  prohibition  of  the  statute,  otherwise  it  will  be 
insufficient    The  words  of  the  statute  are^  that  ^*  bR 
persons  who  knowingly  and  designedly  Ijf  false  pre- 
tenceSf  &c.  shall  obtain  money,   &c.  with  intuit  to 
cheat^  any  person  &c  shall  be  deemed  offenders,  Stc" 
And  this  indictment  brings  the  fact  within  the  express 
prohibition  and  very  lett^  of  the  statute,  for  it  alleges 
that  he  did  falsely  pretend,  and  by  means  of  such  &lse 
pretences  did  obtain  money,  &c.  with  intent  to  cheat, 
&c    And  no  analogy  can  be  drawn  in  this  respect 
from  the  practice  upon  indictmenta  for  perjury;  be- 
cause that  oflfence  is  not  the  same  in  its  nature,  and 
there  is  also  a  difference  in  the  mode  both  of  charging 
and  proving  it     Perjury  is  a  false  affirmation  upon 
oath,  this  a  false  affirmation  only;  in  perjury,  every 
assignment  is  in  the  nature  of  a  fresh  count,  and  is 
distinct  fnmi  the  rest,  and  does  not  require  the  whole 
to  sustain  it ;  in  this  offence,  the  whole  which  consti- 
tutes the  entire  pretence  must  be  alleged ;  there  the 
crime  must  be  proved  by  two  witnesses,  here  it  need 
not     Therefore  the  statute  which  relates  to  peijuiy, 
and  the  proper  averments  required  in  that  case  cannot 
be  supposed  to  ^ply  to  this;  and  if  it  could,  k  -has 
not  said  <hat  such  an  averment  as  this  is  not  a  proper 
averment 
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Knowfys,  in  rq)ly,  denied  that  in  all  cases  it  was 
sufficient,  in  order  to  bring  the  fact  within  the  prohi- 
bition of  a  penal  statute,  if  the  indictment  pursued  ^igtiasi 
tlie  very  letter  of  the  statute;  and  said  that  Bnp  v. 
Mason  proved  that  it  was  otherwise  in  this  very  case. 
And  he  vras  proceedings  but  was  stopped  by  the 
Court* 

Liord  Sl.ue:nborough  C.  J.    I  think  we  need  not 

trouble  you  farther.     Every  indictment  ought  to  be  so 

framed  as  to  convey  to  the  party  charged  a  certain 

knowledge  of  the  crime  imputed  to  him.    The  l^s* 

lature  have  so  held,  and  have  recorded  their  opinion 

to  that  effect  in  the  case  of  perjury,  in  stat  23  Geo.  a. 

c.  II.  (by  which  they  relieved  the  party  prosecuting 

from  many  of  the  forms  theretofore  incumbering  the 

prosecution  of  th^t  charge,)  when  they  enacted  that  it 

should  be  sufficient  to  set  forth  the  substance  of  the  v 

offence  charged,  together  with  the  proper  averments  to 

falsify  the   matter  wherein   the  perjury  is  assigned^ 

The  legislature^  when  they  s6  enacted,  must  have  con« 

templated  a  form  of  prosecution  in  which  the  word 

falsely,  as  a  prefatory  allegation,  was  generally,  if  not 

always,  used ;  and  we  must  consider  them  as  thinking 

that  not  a  sufficient  allegation  to  &Isify  the  matter 

without  the  proper  averments.     The  legislature,  there- 

fore,  with  reference  to  that  species  of  prosecution,  havo 

declared  their   opinion   to   be,  that  such  averments 

should  be  found  in  ey'eiy  information  6r  indictment 

for  perjury.     I  have  listened  with  great  attention  to  the 

arguments  of  the  learned  counsel  for  the  crown;  but 

I  confess  I  cannot  see  any  distinction  in  this  respect 

between  an  indictment  for  peijuiy  and  one  for  false 

C  c  3  pretences* 
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1814*         pretences.     What  more  is  there  in  perjury  than  a  ftbc 

"~~        pretence  or  affirmation  on  oath  ?  and  in  what  does  a 
The  Kino 
against        false  pretence  differ  from  perjury  but  that  it  is  ncvt  on 

oath  generally,  but  only  a  false  affirmation,  amounting 
to  a  pretence,  unaccompanied  with  an  oath  ?   the  fal- 
sifying of  the  one  and  the  other,  as  it  should  seem, 
ought  to  be  governed  by  the  same  rules.     When  a 
party,  therefore,  is  called  on  to  answer  for  obtaining 
money  by  a  false  pretence,  it  is  but  reasonable  that  he 
•should  have  the  same  notice  as  in  perjury,  by  proper 
averments  of  that  which  is  intended  to  be  relied  on 
against  him.     To  stote  merely  the  whote  of  die  Ikisr 
pretence  is  to  state  a  matter  generally  combined  of 
some  truth  as  well  as  falshood.     It  hardly  ever  hap- 
pens that  it^  is  unaccompanied  with  some  truth.    Sup- 
pose the  oflence,  instead  of  being  comprized  within 
five  or  six  separate  matters  of  pretence,  as  here^  had 
branched  out  into  twenty  or  thirty,   of  which  fiome 
mightbe  true,  and  used  only  as  the  vehicle  of  the  fal- 
sity, are  we  to  understand  from  this  form  of  charge  that 
it  indicates  the  whole  to  be  false,  and  that  tlie  defend- 
ant is  to  prepare  to  defend  himself  against  the  whole  ? 
That  would  be  contrary  to  the  plain  sense  of  the  pro- 
ceeding, which  requires  that  the  falsification  shoidd 
be  applied  to  the  particular  thing  to  be  falsified,  and 
not  to  the  whole.     And  the  convenience  also  of  man- 
kind demands,  and  in  furtherance  of  that  convenience 
it  is  part  of  the  duty  of  those  who  administer  justice  to 
require,  that  the  charge  should  be  specific,  in  order 
to  give  notice  to  the  party  of  what  he  is  to  come  pre- 
pared to  defend,  and  to  prevent  his  being  distracted 
amidst  the  confusion  of  a  multifarious  and  complicated 
transaction,  parts  of  which  only  are  meant  to  be  im- 
5  peaded 
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peached  for  falsehood.  The  legislature  have  ex« 
pouzHied  their  understamling  of  the  matter  in  the  case 
ot    perjury,    and  I  am  at  a  loss  to  discover  why  iq         a^ainu 

T}»  n  tt  kj  T  1" 

reason,    in    justice,   and   iu  mercy  to  the  party,   tlie 
chari^e  in    this  case  should  not  be  as  distinctly  ascer-i 
taincd  by   pro{icr  averments  that  specifically  draw  his 
attention  to  it,  as  in  the  case  of  perjury.     It  has  been 
argued,  that  perhaps  every  one  of  these  charges  may  be 
fa\se  ;  luit  the  rule,  as  if  has  been  derived  from  cases  of 
a  mixed  nature,  where  part  is  true  and  part  false,  haa 
introduced   a  course  of  separating,  by  specific  aver* 
mcnts,  all  that  which  is  meant  to  be  relied  on  as  false. 
The  analogy  to  the  crime  of  perjury  is  so  strict,  and 
justice  also  suggests  the  same^  that  I  think  it  should  be 
specifically  announced  to  the  partjr  by  distinct  aver- 
ments what  the  precise  charge  is.     It  has  always  been 
done  upoa  indictments  for  obtaining  money  by  false 
pretences^  and  whenever  a  more  general  fonn  of  in» 
dictment  has  come  under  consideration  it  has  not  met 
with  countenance,  but  the  Court,  as  in  Rex  v.  Mason^ 
have  reprobated  it.     If  it  were  good,  every  man  might 
be  brought  into  court  without  any  possibility  of  know« 
ing  how  to  defend  himself.      Therefore,   for  conve- 
nience sake,  and  for  the  manifestation  of  the  crime  im- 
posed, I  think  tliat  which  the  legislature  have  autho- 
ritatively announced  to  be  necessary  in  the  case  of 
perjury,  must  also  be  done  in  this  case;  and  therefore 
that  this  jodgment  must  be  reversed. 

Le  Blakc  J.     On  this  writ  of  error  the  questioQ 

arises  tipon  the  indictment ;  and  the  question  is,  whe* 

tber,  on  the  face  of  tliis  indictment,  it  is  a  sufRcient 

compliance  with  the  terms  of  the  act  pf  parliament, 

C  c  4  and 
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1 8  r  4«        and  the  known  rules  of  law,  for  the  indictment  to  all^ 
The  Kino      ^  ^^^  ^^  defendant  did  fiikely  pretend,  &c^  by  means 
^asMU        of  which  said  several  false. pretences  the  defendant  did 
obtain  diyera  promissory  notes,  &c.,"  without  all^png 
that  eaeh  particular  thing  which  goes  tQ  make  up  the 
iUse  pretence^  or  such  of  the  things  as  are  meant  to  be 
insisted  on,  are  &lse.     That  is  the  single  question  on 
this  indictment.     In  the  first  place,  it  is  necessary  to 
look  tp  the  words  of  the  stat,  30  Geo*  2.  r«  24.:   they  are 
^  that  all  persons  who  knowingly  and  designedly,  by 
&lse  pretence  or  pretences,  shall  obtain  from  any  per- 
son money,  &c.  with  intent  to  cheat  or  defraud  sdj 
'   person  of  the  sam^  &c.  shall  be  deemed  oflfenden, 
&c."    The  argument  has  been,  that  if  the  indictment 
{Pursues  the  words  of  the  act  of  parliament,  that  is 
enough  to  shew  it  an  oiFence  within  the  act.     But  that 
rule  will  not  hold  universally;  because  it  is  not  always 
enough  tliat  the  indictment  follows  the  words  of  the 
act.     If  it  vrete  sufficient  to  follow  the  words  of  the 
act,   it  might  be  argued,  as  in  the  case  of  Bex  v. 
Mason,  that  to  allege  merely  that  the  party  did  obtain 
money  by  false  pretences,  without  stating  of  what  those 
pretences  consisted,  would  be  sufficient.     But  in  that 
case  the  Court  held,  that  such  a  form  of  all^pation  was 
insufficient;  and  that  the  indictm^it  must  not  only 
state  that  the  money  was  obtained  by  false  pretences, 
but  must  go  on  further  to  shew,  what  those  pretences 
are.    The   question  then   here  is,  whether  it  be  a 
suffici^t  compliance  with  the  act  of  parliament  and 
the  known  rules  of  law  to  state  that  the  defendant  did 
falsely  pretend,  (setting  out  the  false  pretences,)  without 
going  on  further  to  aver  that  those  pretences  were  false. 
The  argument  isy  that  alleging  that  the  defendant  dicl 

8  fidsd; 
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fiilsdy  pretend,  &c.  generally,  and  in  a  Inmp,  is  equi-        i8i4« 
valent  to  an  aveiment  that  each  of  those  pretences  was  ' 

^se.     But  a  nnmfoer  of  pretences  may  consist  of  some        against 
tsLcKs  whicli   are  true  and  some  false ;  and  it  is  a  ne* 
cessary  rule  in  franung  indictments  that  not  only  the 
offenoe  should  be  truly  described,  but  that  it  should  be 
described  in  such  a  manner  as  to  give  the  party  in- 
dicted notice  of  the  charge.    Therefore  when  a  party 
is  charged  with  obtaining  money  under  false  pretences, 
the  indictment  ought  to  state  in  what  particular  such 
pretences    are  false.     Here  it  is  charged  in  the  first 
count,  *<  that  the  defendant  did  falsely  pretend  that 
he  could  obtain  a  protection  by  favour  from  the  lords 
of  the   admiralty  by  Feeing  the  clerks,  ad  he  had  ail 
\mcle  a  lord,  and  that  it  would  be  no  great  expence/* 
Now  that  is  a  pretence  consisting  of  several  facts,  part 
of  which  may  be  true  and  part  false.     It  may  be  true 
that  he  had  an  uncle  a  lord  of  the  admiralty,  and  if  he 
had,  it  does  not  Tollow  that  the  rest  may  not  be  true; 
therefore   the  indictment  should  have  chained  what 
part  was  false.    It  is  perfectly  true  that  the  indictment 
might  negative,  one  by  one,  every  one  of  the  false  pre- 
tences, and  that  that  would  not  vitiate  though  some 
were  true.     But  the  Court  will  not  suppose  that  that 
viU  be  done  if  it  be  in  the  knowledge  of  the  prosecu* 
tor  that  some  of  them  are  true.     Therefore  it  shall  be 
stated  in  the  indictment,  which  are  true  and  which 
false,  in  order  to  apprize  the  defendant  of  the  pai^ 
ticular  branch  of  the  charge  meant  to  be  insisted  oti. 
1  cannot  see  why  the  same  rules  which  have  been  ob- 
Mrved  so  long,   and  recognized  by  the  legislature  as 
^iecefisary  in  the  crime  of  perjury,    should  not  be 
adopted  in  this  case.    Jn  perjuiy  it  is  not  enough 

to 
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to  use  the  word  falsely,  without  going  on  by  ftTerment 

to  negative  that  which  is  false.     A  person  has  deposed 

M^aiaa        on   oath  to  a  variety  of  thihgs :  in  order  to  assign 

FtKSOTT.  ••It* 

peijury  it  must  be  shewn  what  part  is  charged  as  false. 
Although  it  is  competent  for  the  party  to  all^e  that  the 
whole  is  false,  yet  the  law  will  not  presume  that  he 
will  do  that;  and  therefore  it  is  necessary  to  slicv 
which  is  fiilse,  that  the  party  indicted  may  be  ap- 
prized of  iu  If  this  argument  required  any  additional 
strength  it  would  derive  it  from  the  constant  course  of 
precedents,  as  well  on  this  statute  as  on  the  statute  of 
peijury.  This,  as  &r  as  I  am  aware,  is  tlie  first 
indictment  of  this  sort,  and,  as  it  appears  to  me,  i> 
erroneous;  and  therefore  I  think  that  tliis  judgraeot 
must  be  reversed. 

Bayley  J.  I  entirely  agree  that  judgment  ought  to 
be  reversed.  I  thuik  die  rule  is,  tiiat  the  defendant 
ought  to  be  apprized  of  the  charge,  and  that  this  in- 
dictment does  not  apprize  him.  Upon^  an  indictment 
for  obtaining  money  under  &lse  pretences,  the  whole 
assertion  which  induces  the  party  to  part  with  bis 
money  must  be  stated,  part  of  which  may  be  true  aod 
part  false:  if  falsehood  be  an  ingredient  contributing 
to  the  obtaining  the  money  that  will  be  sufficient 
Here  it  is  contended  that  the  word  falsely  in^rts  that 
falsehood  pervades  the  whole  allegation.  If  I  we/v 
satisfied  that  that  proposition  were  correct  I  might  then 
be  of  a  different  opinion ;  but  the  form  of  indictment 
for  perjury  satisfies  me  to  the  contrary,  because  it 
states  that  the  defendant  fiilsely  swore  upon  the 
whole  matter,  and  yet  that  does  not  amount  to  n^- 
tiving  the  truth  of  the  whole,  but  &e  indictment  goes 

on 
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on    by   averment  to  negative  each  particular.    That 

shews  that  the  general  allegation  by  the  word  finely 

does  not  nec€?ssarily  |)Crvade  the  whole.   If  it  does  not,         ngMuu 

then  it  is  a  duty  owing  to  the  defendant  to  point  out  in 

what  particular  it  is  meant  to  rely  on  the  falsehood, 

otherwise  he  cannot  be  apprized  of  it.     It  is  very  true,  - 

that  on  this  indictment  the  false  pretences  only  consist. 

of  five  or  six  propositions,  but  it  would  be  the  same 

thing  if  it  consisted  of  twenty  times  the  number.     The 

analogy  to  the  case  of  perjury  is  so  strong  as  to  afford  a 

lafe  rule.    I  cannot  see  any  material  distinction  between 

the  cases.    Upon  this  short  ground,  then,  that  the  word 

falsely  docs  not  import  that  the  whole  of  the  allegation 

is  untrue,  I  am  of  opinion  that  in  this  case  it  should 

have  been  pointed  out  what  is  untrue. 

DampierJ.  This  indictment  states  that  the  defendant 
falsely  pretended,  &c.,  by  means  of  which  false  pretences 
he  obtained  divers  promissory  notes  and  money,  &c. 
I  was  at  6rst  struck  with  the  argument  that  the  alle- 
gation that  he  falsely  pretended  negatived  the  whole^       ^ 
and  was  in  effect  the  same  as  if  the  indictment  had 
gone  on  to  negative  every  part.     And  if  such  had  been 
its  efiect,  then  the  language  of  Lwxvmce  J.  in  Rex  v. 
Airey  would  have  applied.     But  on  consideration  of 
the  precedents  in  cases  of  perjury,  I  think  that  is  not 
its  eifect*     There  is  a  close  analogy  between  this  and 
the  case  of  perjury :   in  both  falsity  forms  the  main  in- 
gredient, but  need  not  pervade  the  whole;   in  both 
therefore  it  is  necessary  to  point  out  what  is  false.   The 
23  6.  a.  c.  1 1.,  which  mentions  that  there  must  be  pro- 
per averments,  shews  that  the  single  word  ^'  falsely" 
prefixed  to  the  oath  in  the  case  of  peijury,  and  so  in 

this 
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I 

this  case  to  the  ^se  pretencei  is  not  an  apt  aTerment 

to  n^rative  the  truth  of  the  whole.     Upon  ef  ery  indict- 
Th€  KiMo  ®  t^  J 

against         meut  foT  perJQij  which  I  have  ever  seen  it  has  always 
been  alleged  that  the  defendant  &lsely  swore,  &c ;  and 
when  the  proper  averments  come  to  be  made,  it  is  not 
necessary  to  negative  the  whole,  but  only  such  parts  as 
the  party  can  falsify,  admitting  the  truth  of  the  rest ; 
therefore  that  shews  that  the  word  falsely  in  the  pre* 
ceding  part  of  the  indictment  does  not  import  that  the 
whole  is  false ;  for  if  it  did,  the  effect  of  the  word  falsely, 
pervading  the  whole,  would  not  be  taken  off  by  the 
subsequent  averments  as  to  part,  so  as  to  leave  the  rest 
true;  and  if  that  were  so,  all  such  averments  upon  in* 
dictments  for  perjury  would  be  superfluous,  and  it 
would  be  enough  to  all^  that  he  fitlsely  deposed  to 
the  whole  matter.    But  it  may  be  necessary  to  set  forth 
the  whole  matter,  though  some  of  the  circumstances 
have  a  real  existence,  in  order  to  make  the  rest  intelli- 
gible;  the  word  falsely  therefore  does  not  in^ort  that 
every  thing  which  is  comprehended  under  it  is  false ; 
and  therefore  it  appears  that  the  averment  in  pcijuiy  is 
necessary  to  shew  what  is  false.     So  in  this  case  for  the 
same  reason  it  is  necessary  to  point  out  by  averment 
what  it  is  that  tlie  prosecutor  charges  as  the  false  pre- 
tence, and  what  the  defendant  ought  to  come  prepared 
to  defend.     And  because  this  indictment  contains  no 
such  averment,  I  think.it  is  ill. 

Judgment  reversed. 
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PuiLLisKiRK,  and  Susannah  his  Wife,  against'  jrednes^faj, 

Feh..  9th. 

Pluckwell, 

A  SSUMPSIT  by  husband  and  wife  on  a  promissory   Ifosband  tnd 

note,  dated  31st  Aug.  1812,  made  by  the  defend-  ^n  ■  promisiory 
ant  to  the  wife,  whereby  the  defendant,  three  months  SJJVrfedoriiif^ 
after  date,  promised  to  pay  to  her,  by  the  name  and  cotenurc. 
description  of  Mrs.  Susannah  Philliskiriy  or  order,  the 
sum  of  loLy   and  three  months  after,  the  like  sum  of 
10/.,  for  value  received  by  the  defendant;  whereby,  and 
&y  force  of  the  statute,  the  defendant  became  liable  to 
pay  the  plaintiffs  the  said  sum  of  money  contained  in  the 
said  note,    according  to  the  tenor  and  effect  of  the 
said  note ;    and  being  so  liable,  &c. :  with  the  money 
counts.     Plea,  general  issue. 

At  the  trial  before  Lord  Ellenbormigh  C.  J.  at  the 
Middlesex  sittings  after  last  term,  die  note  having  been 
produced  and  proved,  it  was  objected,  that  as  the  note 
appeared  to  have  been  given  to  the  wife  during  cover- 
ture, and  did  not  state  on  the  face  of  it  that  it  was  on 
account   of  any  meritorious  consideration  moving  to 
her,  the   husband   alone   ought  to   sue.      In   answer, 
the  case  of  Prat  v.  Taylor  {a)  was  cited;  and  a  verdict 
was  found  for  the  plaintiffs  on  the  first  count  in  the  de- 
claration, and  for  the  defendant  on  the  other  counts, 
with  liberty  to  the  defendant  to  move  to  enter  a  non- 
wit  upon  this  objection^    A  rule  was  accordingly  ob- 
tained on  a  former  day  in  this  term,  and  Bidgood  v. 
W^«y  (i)  was  mentioned ;  and  now,  upon  the  rule  being 

(«)  CfP.  ElU.  6l.  (K  ^  SI  R.  1236. 

cnilcd 
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1814*        called  on,  the  Court  desired  to  hear  "he  counad  in 
support  of  it 


PUILLISKIRK 

agtiittst 
Pluckwell* 


Topping  accordingly  referred  more  particularly  to 
Bidgood  V.  T^ay^  i%'hich  he  said  was  an  express  dedsiioi 
upon  error,  that  the  wife  could  not  be  joined,  because 
a*  contract  could  not  be  made  with  a  feme  covert,  and 
that  a  promise  either  express  or  implied  did  not  give 
her  any  interest,  but  the  whole  resulted  to  the  hus- 
band ;  and  if  it  should  be  said  that  there  it  did  not 
appear  that  the  lands,  out  of  which  the  contract  was 
derived,  were  the  wife's  lands,  in  like  manner  it  may 
be  said  here  that  it  does  not  appear  that  the  note  was 
given  for  any  meritorious  services  or  consideration 
moving  to  the  wife;  which,  if  it  had  appeared,  might 
perhaps  have  made  a  difference.  Therefore  in  Bcse  v. 
Bowler  (a),  Heath  J.  laid  dow7i  the  rule,  that  vihat 
the  wife  is  the  meritorious  cause  of  action,  there  she 
may  join  with  the  husband,  but  not  otherwise,  as  was 
evident,  he  said,  from  the  authorities  of  Abln^  v.  Bio' 
Jkld{b)y  and  Weller  v.  Baker  {c).  So,  in  Brasl^ori 
v.  Buckingham  (d),  assumpsit  was  held  to  lie  by  husband 
and  wife  upon  a  promise  to  the  wife  in  consideration 
that  she  would  cure  a  wound,  but  there  it  alleged  in 
fact  that  she  cured  it;  and  on  the  ground,  that  it  was 
upon  a  performance  to  be  made  by  the  perspn  of  the 
wife,  it  was  resolved  that  she  was  the  cause  of  the 
action,  and  so  the  action  brought  in  both  their  names 
was  well  enough.  And  the  same  distinction  was  taken 
and    admitted    in  Fountain    v.  Smith  (e),    Weller  ?. 

{a)  X  H.  Bl  Z14.  {I)  Cro.Jat,  644*  (0  alKiVf.  414* 

(<0  Cro.  Jnc,  77, 105.      {e}  %8itLl2^ 

Baker, 
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Baker  {a)y   and  Holmes  v.  Wood  {b).     So  that  those         18 14. 
cases  go  no  farther  than  to  shew  that  where  the  action        ■■  ■     ' 
is  brought  for  the  labour  or  services  of  the  wife  only,  -    ""]^^jf!*/** 
she  may  join.      But  here  the  case  rests  simply  on  thfe     P'-w^K'^ei-t^ 
note's  having  been  made  to  the  wife,  and  there  is  not 
any   apparent   consideration';    she  must  therefore  be 
taken  to  have  received  it  merely  as  die  servant  of  the 
husband.      And  so  in  Himell  v.  Mahie  {c\   where  a 
bond  was  given  to  the  wife  during  the  coverture,  the 
husband  sued  alone,  and  on  demurrer  it  was  adjudged 
WeU. 

Lord  E1.1.ENBOROUGH  C.  J.     If  it  had  been  necessary 
to  state  a  consideration  tliere  might  have  been  weight 
in  the  argument ;  but  here,  is  not  the  wife  the  merito* 
rious  cause  of  the  action?     She  is  the  donee  of  the 
promissory  note,  and  it  is  acquired  tlirough  her,  and 
the  note  is  a  thing  which  of  itself  imports  a  consi- 
deration.    And  in  Coke  Littletoh^  i2o.a.,  and  i  Roll. 
Abr.j  Baron  and  Femcj  H.  pi.  6  4f  ?•>  mentioned  by  my 
Brother  Dampier^  a  diiference  is  taken  between  a  thing 
that  is  not  merely  a  chose  in  action,  and  one  that  is, 
%nd  therefore  in  the  case  of  a  bond  made  to  tlie  wife,  if 
the  wife  dieth,  the  husband  shall  not  have  it  without 
taking  administration,  because  that  is  merely  in  action. 
So  here  the  note  is  made  to  the  wife :  and  it  imports 
consideration,  unless  the  contrary  be  shewn ;  and  there- 
fore it  seems  to  fall  within  those  authorities. 

Bayley  J.      Does  not  a  promissory  note   import 
prima  facfe  a  consideration  for  the  promise  to  pay  ac- 

{A  %  IVih.  414.  {h)  Cited  in  JVelUr  t.  Baker,  ibid. 

(*•)  3i:rw.403. 

cording 
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i8i4«        cording  to  the  tenor,  that  is,  to  the  wife;  and  what  it 

PMiiiisKiRK    ^^"^  ^  '^^^  **^  ^^®  ^'^®  "  "^^  ^^®  meritorious  cause 

flX««' '       of  action  ?    It  was  incumbent  on  the  defendant  to  shew 
Pluck  wE&u 

the  contrary ;  the  note  might  have  been  given  for  a 

debt  due  to  her  dum  sola.    Tlie  case  of  Holmes  t.  Wood 

was  a  case  where  it  was  necessary  to  allege  an  adequate 

consideration,  but  here  it  is  not  necessary  to  allege  a 

consideration  dehors  the  instrument,  because  it  imports 

a  consideration  of  itself. 

Dampier  J.  The  same  argument  which  has  been  used 
to-day  would  also  be  an  answer  to  the  authorities  of  Co, 
Liu.  and  i  RolL  AIjt.  upon  the  case  of  the  obligation  to 
the  wife.  The  husband  miglit  certainly  have  sued  alone, 
according  to  Haioell  v.  Maine^  which  was  the  case  of  t 
bond  to  the  wife  durant  coverture,  and  not  deoaiU^  as  in 
some  editions  (a),  but  it  follows  from  the  above  authori- 
ties that  he  may  also  join  the  wife.  There  must  be  some 
little  inaccuracy  in  the  case  of  Bidgoad  v.  Way  in  one 
part ;  because  the  Court  say  that  no  promise  to  a  married 
woman,  either  express  or  implied,  gives  any  interest; 
and  yet  they  aften^^ards  admit  upon  the  cases,  that 
where  a  promise  is  so  expressly  stated,  the.  husband 
may  assent  to  give  the  wife  an  interest  in  the  contract, 
and  join  her  in  the  action.     In  Day  v.  Pargrave  (i), 

which 

(«)  See  Selvfyn'i  M  P,  263.  «. 

(*)  Mr.  Ferd\  note  of  this  case,  under  the  title  Daj^  t.  FaJnne,  Tri«. 
t$dc  t4C<9.%.  is  ti  follows  :  PlaintifT  is  idministrator  to  his  wife 
brought  debt  upon  •  bond  given  to  her  during  the  coverture;  indoa  / 
demurrer  to  the  declaration,  it  was  objected  the  action  should  have 
been  brought  by  the  husband  in  his  owh  light,  and  not  as  administra- 
tor, because  the  wife  never  had  any  sole  right  of  aAion  in  her. 
3  Lrv,  4P3.    %  Mod,%iy,    Saik,  114.    4  Med.  1^6. 

On  the  other  side  it  was  argued,  that  the  right  to  the  bond  would 
liire  survived  to  the  wife,  if  the  had  outlived  her  husbajid*   J^  ^' 
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which  was  argued  by  Taylor  on  one  side  and  Denison 

on  the  other,  according  to  my  note,  Z>«  C.  J.  said  that 

where  a  bond  is  given. to  the  wife  during  coverture^  no    *   againit\ 

action  will  lie  for  it  by  the  wife  solely,  but  they  may      *-"<^'^^^*'''* 

have  a  joint  action  daring  their  lives;  or  the  husband 

may  bring  such  action  during  the  coverture  in  his 

own  name ;  yet  if  he  does  not,  it  survives  to  the  wife.' 

There  the  action  was  by  the  husband,  as  administrator^ 

on  an  obligation  to  the  wife  during  coverture,  and  it  was 

resolved  that  it  was  well  brought,  for  it  would  have 

survived  to  her. 

Per  Curiam^  Rule  discharged. 

Bayly  was  to  have  argued  against  the  rule. 


ixFtme^  14.  And  though  the  bond  might  hare  been  sued  by  the  husband 
alone  in  the  wife's  lifetime,  yet  after  her  death  he  mutt  sue  as  admi- 
nistrator, as  in  the  present  case,  z  Ro,  Ah:  345.  H.  fl.  6,  7.  Ci. 
lif.  loa  «•  jjt.    And  for  these  reasons  the  plaifltilThad  judgment. 


Busk  and  Another  flgfflm/ Davis  and  Another.  Jtl^l^' 
l^ROVER  for  flax,    At  the  trial  before  Lord  EUen-  where  pUin- 

'*'  ,  tiffs  sold  10  out 

borough  C.  J.,  at  the  London  sittings  after  last  term,  of  x8  tons  of 
U  appeared  that  the  plaintiffs,    in   September   181 2,  ing'in  mats^at 
having  about  18  tons  of  jR^a  flax  then  lying  in  mats  t^htrf^*atw 
(and  entered  as  mats),  at  the  defendants'  whar£  sold  a  ""**  P**"  ^®"» 

to  be  paid  for 

part  of  it,  through  the  intervention  of  a  broker,  to  one  by  the  TendetV 

acceptance  at 
three  months, 
and  gave  the  vendee  an  order  on  defendants  (the  wharfingers)  to  deliver  ten  tons  to  vendee 
or  order,  which  defendants  entered  in  their  books,  but  the  quantity  to  be  delivered 
was  to^  be  ascettained  by  the  wharfinger's  weighing  it,  (the  mats  being  of  unequal 
quantities,  so  that  a  fraction  of  a  mat  might  be  required),  and  an  allowance  for 
tare  and  draft  was  to  be  made  by  the  weight :  Held  that  the  sale  was  not  com« 
plete  to  pass  the  property,  those  acts  not  having  been  done  by  the  wharfingers, 
•or  any  delivery  made;  and  that  ptaintifls,  upon  the  insolvency  of  tba  vendee, 
l^ight  countcrmaAd  the  dclifcry. 

Vol.  II.  D  d  Bromer. 


JDavii. 
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Bromer.  The  sold  note  was  in  the  following  terms: 
Sold  on  account  of  Btisk  and  Co.  lo  tons  of  Biga 
flax,  marked  P  D  R,  at  Daviis  wharf^  sound  and  of  a 
merchantable  quality  "ex"  the  Vraw  Marioy  at  ii8/. 
per  ton,  the  amount  to  be  paid  by  the  buyer's  accept- 
ance at  three  months  from  to-day,  allowing  six  months 
and  14  days  discount*  Tare  and  draft  as  customary. 
London^  23d  Sept.  1 8 1 2« 

A  few  days  afterwards  the  plaintifis  gave  Bromer  the 
following  written  order  on  the  defendants,  which  was 
immediately  sent  by  Bremer  to  the  defendants,  and 
entered  in  their  books : 

Messrs.  Davis  and  Co. 

Please  deliver  to  Mr.  D.  Bromer  or  order  ten  tons 
Biga  P  D  R  flax  «  ex"  Vrofw  Maria. 

Busk  and  Co. 

7  Odi.  5 

It  is  usual  to  allow  14  days  for  delivery,  during  which 
time  the  sellers  are  liable  for  warehouse  rent,  and  the 
purchaser  afterwards.  On  the  17th  of  October  (after 
the  14  days  had  expired)  Bromer  stopped  payment, 
and  the  flax  remaining  at  Daviin  wharf  in  the  same 
state  as  at  the  time  of  sale,  the  plaintifis  gave 
an  order  countermanding  the  delivery.  Biga  flax  is 
usually  imported  in  mats^  varying  in  quantity  from 
3  to  5  or  tf  cwt.  The  quantity  is  ascertained  by  being 
weighed  by  the  wharfinger  (a).     The  sale  of  10  tons 

{a)  When  the  rule  nisi  was  moved,  Le  Blanc  J.  inquiicd  who  was 
to  be  at  the  czpenee  of  the  weighin]»,  and  said  it  might  be  mateHal 
to  ascertain  that  fact;  bot  upon  shewing  cause  it  did  not  appear  that 
that  fact  had  been  agreed ;  it  teems'  to  have  been  oonsidercd  that 
the  whtf6iigerf  were  at  least  the  agents  of  both  parties. 

5  may 
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ma}^  rcKjuire    the  flax  mats  to  be  broken,  and  tare  and        1814. 
draft  must  be  deducted  before  the  bill  of  parcels  can  be 
made  out.      The  tare  is  allowed  by  the  weight,  for  the 
weight  of   mat  and  ropes;  14 lbs.  upon  mats  under 
3  cwt.,  and  20  lbs.  upon  mats  of  3cwt.  and  over.  Draft 
is  albs,  per  mat.     The  plaintiffs  had  not  received  any 
return    of  the  weight  from  the  wharfingers.     Under 
these  circumstances  his  Lordship  was  of  opinion  that 
as  an  ulterior  process  of  weighing  was  to  be  performed 
by  the  seller  before  the  delivery-  could  take  place,  the 
transfer  of  the  property  to  the  buyer  was  not  complete,., 
that  process  not  having  been  performed ;  and  there*- 
upon  a  verdict  was  found  for  the  plaintiffs. 

Park  obtained  a  rule  nisi  for  a  new  trial,  and  relied 
on  Harman  v.  Anderson  (a),  Whitehouse  v.  Frost  (6),  and 
Jackson  v.  Anderson,  [c) 

Scarlett  and  Brougham  shewed  cause,  and  contended 
that  the  sale  was  not  so  complete  as  to  vest  the  pro- 
perty in    Bromer,    and  preclude  the  plaintiffs  from 
countermanding  the  order  for  delivery.    This  was  si 
sale  of  a  certain  quantity  of  flax,  the  delivery  of  which 
•  was  to  be  ascertained  by  weight,  which  weighing  was  to 
be  done  by  the  wharfingers  as  agents  for  the  sellers, 
and  until  that  was  done,  it  remained  in  fieri  what  por« 
lion  of  the  whole  bulk  was  to  be  delivered,  in  order  to 
satisfy  the  quantity  sold.     Therefore  though  the  price 
and  quantity  were  certain,  yet  the  precise  thing  to  be 
delivered  was  uncertain,  and  what  remained  to  be' 
done  for  ascertaining  it  was  necessarily  to  precede  the 

(tt)  1  Camph*  i\r.  P,  C.  443.  {b)  1 2  Ensf,  6 1 4.  (f )  4  Taunt.  14. 

D  d  2  delivery; 
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Busk 
^ttiust 
Cavis. 


delivery;  and  so  this  case  is  governed  by  Wallace  r. 
Breeds  {a)  and  Hanson  v-  Meyer  (J).     In  the  former,  it 
was  stated  to  be  usual,  after  sale,  for  the  cooper  of  tlie 
seller  to  search  the  casks  of  oil,  and  for  the  broker  of 
both  parties  to  examine  them  with  a  view  to  certain 
allowances,  and  then  the  casks  were  filled  up  by  the 
seller :  in  the  latter,  tliere  was  no  doubt  as  to  what  was 
to  be  delivered,  for  it  was  a  sale  of  all  the  starch,  but 
the  weighing  was  necessary  to  the  ascertainment  of  the 
price;    and  in  both  it  was  adjudged  that  tliese  acts 
whick  ^'cre  to  precede  tlie  delivery  were  essential  to 
complete  the  transfer,  and  that  the  property  was  not 
divested  out  of  the  vendors  by  the  mere  sale  and  order 
on  tlie  wharfingers  to  deliver,  but  that  the  vendors 
might,  upon  the  insolvency  of  the  vendees,  counter- 
mand the  delivery.     And  in  this  case,  if,  after  the  sale, 
a  fire  had  consumed  the  flax  upon  the  defendanU' 
wharf,  according  to  Rugg  v.  Minett  (c),  the  loss  would 
not  have  fiillen  upon  the  vendee.    As  to  Whitehouse  r. 
Fivstj  there  are  the  same  circumstances  of  diflercnce 
between  the  present  and  that  case,  that  Lord  EUenbo^ 
rough  C,  J.  pointed  out  between  Wallace  v.  Breeds  {d) 
and  that  case;    and  his  lordship  added  that  the  courts 
frequently  laid  hold  of  such  circumstances  to  retain  the 
property  in  favour  of  the  unpaid  seller.   Andif  those  two 
cases  should  be  thought  inconsistent  with  each  other,  it 
may  be  observed  that  Wallace  v.  Breeds  is  later,  and 
was  decided  upon  consideration  of  the  former  case.    In 
Harman  v.  Anderson  there  could  be  no  doubt  that  tbe 
Vansfer  was  complete,  because  no  weighing  was  neces- 


M  13  Saitf  520.  {h)  6  EaiU  6z4« 

(c)  1 1  Eau,  szo.    Sec  «lsp  ZMgurj  t.  FwmiUt  a  Gtrnfl.  K.  P.  C.  240. 

sary' 
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«iTy  ta   the    delivery,  nor  was  any  allowance  to   be        1814. 


Husk 


made,  neither  was  there  any  uncertainty  as  to  the  pre* 
cise  thing  to  be  delivered,  but  the  deliver}'  was  symbo-         againa 
fically  executed  as  tnuch  as  if  the  goods  had  been 
delivered  into  the  party's  own  hands. 

Pari  and  Taddy  contra,  admitted  the  rule  to  this 
extent,   that  if  any  thing  reitiained  to  be  done  between 
vendor  and  vendee  in  order  to  complete  the  sale^  the 
contract  was  still  open ;  but  they  denied  that  such  w'as 
the  case  here.     And  they  rested  their  argument  mainly 
on  Whilehouse  v.  Fivst^  and  the  language  of  Le  Blanc  3. 
in  that  case  (a),.  **  tliat  the  objection  only  applies  where 
something  remains  to  be  done  as  between  the  buyer 
and  seller,  or  for  the  purpose  of  ascertaining  either  the 
quantity  or  price.*'    Now  here  both  price  and  quantity, 
as  it  is  admitted,  were  ascertained  by  the  contract; 
and  nothing  remained  to  be  done  as  between  the  buyer 
and  seller,  although  the  wharfingers,  before  they  could 
finally  execute  the  order  for  delivery,  were  to  ascertain 
it  by  weigiiing.    Therefore,  again  in  the  words  of 
Le  Blane  J.  in  the  same  case,  <<  though  something  re- 
mained to  be  done  as  between  the  vendee  and  the 
persons  who  retained  the  custody  of  the  flax,  before  the 
vendee  could  be  put  into  separate  possession  of  the  part 
sold,  yet  as  between  him  and  his  vendors  nothing  re* 
mained  to  perfect  the  sale/*    The  weighing  was  not  an 
ingredient   in  the  contract,  but  was  rather  like  the 
weighing  in  Hammond  v.  Afiderson  (A)  for  the  satisfac- 
tion of  the^ buyer;  whereas  the  case  has  been  argued  as 
if  it  were  a  sale  not  of  an  ascertained  quantity,  but  of 

(«}  1%  East,  6)1.  ^}  I  N.  X,  69. 
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igainit 
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an  unascertained  number  of  mats  to  be  ascertained  by 
weighing.  And  Jackson  v.  Anderson  (a),  as  well  as 
Whitehouse  v.  Frosty  shews  that  an  order  for  thiC 
transfer  of  part  of  an  integral  quantity  will  vest  the 
property  in  that  part,  though  it  be  intermixed  with  and 
not  separated  from  the  whole.  The  case  of  Hanson  v. 
Meyer  might  have  applied  if  the  price  here  had  been 
made  to  depend  upon  the  weighing ;  and  so  perhaps 
might  Wallace  v.  Breeds  if  the  order  for  delive/y 
there  had  been  entered  in  the  wharfingeiV  books,  but 
at  the  time  of  the  countermand  nothing  had  been  done 
upon  tlie  order. 


Lord  Ellenborough  C.  J.     The  question   in  this 
case  i&  whether  the  property  has  been  so  ascertained  as 
to  be  coi)sidered  in  law  as  effectually  delivered,  the 
order  to  deliver  having  been  given  to  the  wharfinger^- 
and  entered  in  their  books.     That  would  not  of  itself 
be  sufficient  unless  the  flax  were  in  a  deliverable  state, 
and  if  farther  acts  were  necessary  to  be  done  by  the 
seller  to  make  it  so.     Here  it  appears  that  farther  acts 
were  necessary ;  for  the  flax  was  to  be  weighed,  and  the 
portion  of  the  entire  bulk  to  be  delivered  was  to  be  as- 
certained, and  if  the  weight  of  any  number  of  unbroken 
mats  was  insufficient  to  satisfy  the  quantity  agreed  upon, 
it  would  have  been  necessary  to  break  open  some  mat^ 
in  order  to  make  up  that  quantity.     Therefore  it  was 
impossible  for  the  purchaser  to  say  that  any  precise  num- 
ber of  mats  exclusively  belonged  to  him.     If  the  weight 
(did  not  divide  itself  in  an  integral  manner,  it  would  be 
necessary  to  break  up  and  take  some  fraction  of  another 

(#)  4  Tmint.  24. 
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mat.      Every  component  part  therefore  was  uncertain :         18 14. 
it  was  uncertain  how  many  gross  mats  there  would  be,         — — 
or  what  fraction  of  a  broken  mat ;   for,  as  it  has  been         ^aha 
suggested,   any  certain  number  of  mats  might  fall  short 
of  the  entire  precise  quantity  of  ten  tons.     That  is  only 
one  circumstance  to  shew  that  there  was  some  uncer- 
tainty at  the  time  of  the  contract,  which  was  to  be 
reduced    to   certainty  by  something  to  be  done  after- 
wards, that  is,  by  weighing,  in  order  to  ascertain  the 
entire  quantity.     If  then  some  further  acts  were  to  be 
done  in  order  to  regulate  the  identity,  and  (if  I  may 
\u^  such  a  phrase)  the  individuality  of  the  thing  to  be 
delivered,  I  cannot  say  that  it  was  in  a  state  fit  for  im- 
niediate  delivery,  and  that  the  order  to  deliver  entered 
in  the  wharfingers'  books  operated  as  a  complete  de- 
livery.    I  think  this  case  falls  within  the  authority  of 
Wallace  v.  Breeds^  and  that  the  delivery  was  incom- 
plete at  the  time  of  the  countermand. 

Le  Blanc  J.     The  question  is  between  the  vendor 
and  vendee.     The  diflSculty  arises  from  not  keeping 
that  correctly  in  view.  >  The  question  is,  whether  every 
thing  ha^  been  done  as  between  them  to  complete  the 
delivery;  if  not,  the  vendor  had  a  right  to  counter- 
mand the  delivery.     The  contract  was  for  a  specific 
quantity ;  the  price  was  ascertained  ;  the  order  for  de- 
livery had  been  sent  to  the  wharfingers,  and  they  had 
accepted  and  entered  it  in  their  books;  and  14  days 
were  allowed  for  the  delivery,  from  which  time   the 
goods  were  to  lie  at  the  wharf  iit  the  charge  of  the 
vendee.     But  another  thing  was  necessary  to  make  this 
symbolical  delivery  equivalent  to  an  actual  delivery. 
It  was  to  be  ascertained  what  particular  goods  the 
D  d  4  vendee 
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Tcndec  was  to  have.  Now  that  is  tlic  point  whe 
case  is  defective.  The  vendor  had  a  much  larger 
titVi  not  lying  together  in  one  mass,  but  in  i 
packages,  wifich  it  was  necessary  to  divide  be 
could  be  ascertained  what  part  was  his  and  wh 
to  belong  to  the  purchaser.  Ten  tons  out  of  i 
were  to  be  delivered ;  and  in  order  to  do  that 
necessary  to  as^ccrtain  how  many  mats  or  packagi 
stituted  the  precise  qu^intity  of  i  o  tons,  or  what  .' 
part  of  a  mat  or  package ;  which  was  to  he  Jc 
the  weigh JDg  of  die  wharfinger,  who  was  the  agf 
ihh  purpose  of  both  partiesi  It  was  dm  same 
therefore  as  if  the  Mcighing  had  been  to  be  pertl 
by  the  vendor  and  vendee,  oij  in  their  presence- 
that  has  not  been  done ;  and  therefore  the  part 
portion  of  the  goods  that  was  to  belong  to  the  v 
has  not  l>een  ascertained  as  between  them.  Th 
cu  instance  distingubhes  the  case  from  Wkiieha 
Frosty  which  has  been  most  pressed  in  argument, 
in  all  tlie  other  cases  whete  something  remained 
done  to  ascertain  either  the  price,  or  quantity,  or 
to  he  delivered,  a  symbolical  delivery^  has  been  h 
not  to  supply  the  place  of  an  actual  delivery, 
something  was  to  lie  done  not  to  ascertain  the  pri 
quantity,  (though  upon  the  quantity  of  niat&  and 
woidd  depend  what  was  to  be  the  allowance  foi 
and  drafts  but  I  lay  that  out  of  the  question,)  yets 
thing  was  to  be  done  to  ascertain  tlie  individuality. 
Wtitehoiise  V.  FroU  tlie  owner  of  a  large  quanti 
oil  in  the  mass  sold  a  certain  quandty  of  it  to  A» 
contracted  to  &ell  the  same  to  C\  specifically  as  an 
divided  quantity,  and  gave  him  im  order  upon 
(iwner  for  the  delivery,  wluch  order  the  owner  acce] 


IN  THE  Fifty-fourth  Yjbae  op  GEORGE  IIL .  405 

The  quGBtion  that  arose  was  not  between  the  owner  and        1 8 1 4* 
B^  bat  between  C.  and  B.^  who,  as  far  as  it  was  in  his        — *-«^ 
power,  bad  done  every  act  to  complete  the  deliveiy,         «^^,J^/ 
for  he  only  pretended  to  sell  an  undivided  quantity.        J>avi«* 
Therefore  whatever  might  have  be^n  the  case  as  be-* 
Iween  the  owner  and  B^  the  Court  were  of  opinion 
that  as  between  the  subvendee  and  B.  the  sale  was 
complete  J3.  having  done  all  that  could  be  done,  as  b^ 
Iween  them,  to  make  the  delivery  effectual.    Here  it 
appears  that  all  had  not  been  done  by  both  parties  to 
ascertain  what  was  to  be  delivered,  and  until  that  was 
doqe,  the  symboliciil  delivery  left  the  tr^sac^iop  in- 
complete* 

Bayi:et  J.    I  am  of  the  same  opinion.    In  the  case 
of  Whitehouse  v.  Frost  nothing  remained  to  be  done  by 
the  seller,  and  on^hat  ground  the  decision  of  that  case 
was  founded.    There  the  vendor  sold  an  undivided 
i-4ih  part  of  the  quantity.    The  Court  must  have  pro- 
ceeded on  the  rule  laid  down  in  Ruggv.  Minetty  because 
that  case  had  been  recently  decided,  and  they  had  it 
then  before  them.    There  the  party  bought  a  number 
of  casks  of  turpentine,  which  were  to  be  filled  up  by 
the  vendor :  all  were  filled  up  except  ten,  and  the  pro- 
perty of  all  those  which  were  filled  up  was  considered 
as  having  passed  to  the  vendees ;  but  as  to  the  others, 
that  it  remained  in  the  vendor;  and  the  whole  having 
been  consumed  by  fire,  that  the  ten  casks  continued  at 
tlie  vendor's  risk,  but  not  the  rest ;  and  the  reason  was, 
tl&at  as  to  those  nothing  remained  to  be  done  on  the  part 
of  the  vendor,  but  as  to  the  ten  casks  something  still 
remaned  to  be  done.     Here  also  it  remained  with  the 
T^or  to  have  the  weight  of  the  ten  tons  ascertained, 

and 
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1814. 

Busk 
arainst 
Davis. 


and  to  say  what  specific  mats  were  to  be  delivered 
The  purchaser  had  no  right  to  point  out  the  specific 
mats ;  the  sellers  only  had  that  option.  Therefore  as 
something  still  remained  to  be  llone  by  the  plaintiflfs 
who  were  the  sellers,  and  they  had  un  option  and  elec- 
tion what  mats  they  would  set  apart,  they  had  a  right 
to  consider  the  contract  as  still  incomplete,  and  to  coun- 
termand the  delivery. 


Dampier  J.  Nothing  remained  to  be  done  in  order 
to  ascertain  the  price  or  quantity,  but  it  remained  at 
the  option  of  the  sellers  to  ascertain  what  particular 
mats  were  to  be  delivered ;  and  that  was  to  be  ascer- 
tained by  them  by  weighing;  which  stood  in  the  way 
of  a  complete  delivery  in  fact,  and  hindered  the  sym- 
bolical delivery  from  being  equivalent  to  an  actual  de- 
livery. And  unless  there  has  been  something  equiva- 
lent to  an  actual  delivery,  the  inclination  of  the  Courts 
has  been  to  hold  the  sale  not  complete. 

Rule  discharged. 


Tbursdfty, 
Feb.  10th. 

An  election  cf 
^.  to  a  corpo- 
rate office  in 
place  ota  sup- 
posed vacancy 
created  by  B-t 
cannot  be  re- 
ferred to  au 
existing  va- 
cancy created 


The  King  against  Smith. 


or. 


'^f^HE  borough  of  Wotton  Basset  consists  of  a  may 

two  aldermen,  and  twelve  capital  burgesses,  out  of 
whom  the  mayor  and  aldermen  are  chosen,  and  the 
capital  burgesses  are  chosen  by  the  mayor,  aldermen, 
and  capital  burgesses.  At  a  corporate  meeting  held  on 
the  1 2th  oi  February  18 12,  one  Starkey  made  a  pre- 
tended resignation  of  the  oflBce  of  capital  burgess, 
and  Smith  was   elected  in  his  place,  and  sworn  iH' 

Starlcfy 
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Starlcej/  at  the  time  of  this  resignation  was  an  alderman,         18 14. 

havjiifir  been  elected  and  sworn  in  as  such  at  a  former        — — 

.  ,  ....    1        The  Kino 

meeting,  and   had  thereby  vacated  his  office  of  capital         ciiahist 

burgess  ;  and  the  number  of  capital  burgesses  was  com* 
picte  at  the  time  of  the  meeting  on  the  12th  of  Febru- 
ary. Under  these  circumstances  a  rule  nisi  wa&  ob- 
tained far  an  information  in  nature  of  quo  warranto 
against  Smithy  for  exercising  the  office  of  capital 
burgess. 

Pell  Serjt,   and  Bayly,  shewed  this  for  cause  upon 
affidavit,    that  at  the   same  meeting  on   the   12th  of 
February  one  KibblevohitCy  then  a  capital  burgess,  was 
elected  and  sworn  in  an  alderman,  and  thereby  vacated 
his  office  of  capital  burgess,  and  whilst  such  vacancy 
continued  the  defendant  was  elected  and  sworn  in  a 
capital  burgess ;    but  the  affidavit  did  not  state  that  he 
was  elected  to  fill  up  such  vacancy,  nor  did  it  deny  that  he 
was  elected  in  the  room  of  the  vacancy  supposed  to  be 
made  by  tlie  pretended  resignation  of  Siarkey.     And 
thereupon  they  made  this  point,  whether  there  being 
an  actual    vacancy    at    the   time   of  the    defendant's 
election  and  sweai'ing  in,  his  title  should  not  be  re- 
ferred to  that  vacancy  which  did  exist,  so  as  to  make  him 
a  burgess  de  jure  as  well  as  de  facto;   although  he  was 
chosen  upon  a  supposed  vacancy  which  did  not  exist. 
And  they  contended  that  it  should,  though  if  it  had  ap- 
peared that  this  was  a  corporate  meeting  for  the  exclu- 
sive purpose  of  filling    up   the  supposed  vacancy  of 
Starker/f  they  admitted  it  would  have  been  diffi^Tent; 
but  here  the  meeting  was  alsp  for  other  purposes,   and 
it  was  clear  that  they  meant  to  elect  the  defendant,  if 
there  was  a  vacancy ;  and  therefore  it  matters  not  by 

whom 
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whom  that  vacancy  was  created ;  and  it  is  the  duty  of 
all  corporate  bodies  to  provide  forthwith  that  the  body 


The  Kino        .    r  ii       ti   a 
against  W  full.      But 


Smith. 


The  Court  said  that  it  was  clear  they  elected 
Smith  to  fill  up  the  supposed  vacancy  of  Siarkey  and 
no  other;  and  that  being  so,  his  election  could  not  be 
referred  to  the  vacancy  of  Kibblewhite ;  for  it  might 
have  made  a  very  material  difference  in  the  choice  of  the 
electors,  if  they  had  been  aware  that  they  were  supply- 
ing any  other  vacancy  than  the  supposed  vacancy  of 
ISiarJcey.  The  same  person  who  in  their  judgment 
might  be  fit  to  succeed  him  might  not  have  been 
selected  in  place  of  the  other.  It  might  be  thought 
material  to  preserve  a  proportion  between  corporators 
of  difierent  descriptions  of  influence  in  the  corporate^ 
body,  which  would  make  a  consideration  of  the  vacancy 
Tcry  important  in  the  choice  of  the  successor. 

Per  Curiam^  Rule  absolute* 

Abbott  and  Grffbrd  in  support  of  the  rule. 


/r/V2T,  Chamberlain,  Administrator  of  Ann  Cham- 

^'?*  "^  *  BEBLAiN,  deceased,  against  Williamson,  {a) 

An  idmmistra.     A  SSUMPSIT  by  the  plaintiff  OS  administrator,  upon 

tor  cannot  have    -^^       i_  i      ^  •         /•  j      ^     *i      • 

tn  action  for  a  a  breach*  of  promise  of  marriage  made  to  the  m- 

^Yj^of  mST    testate,  laying  the  promise  in  the  usual  way ;  and  the 

riape  to  the        nlaintiff  avers  that  the  intestate,  confidinir  in  the  said 
intesutr, where    *  '  "  ^ 

no  sfKciai  da-     promisc,  &c«  remained  sole  and  unmarried  until  her 

njagc  h  aUege<!. 

(^;  Cause  was  slitwn  agamst  ihc  rujc  at  Serjioisls*  Inn  before  this  term. 

death, 
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deftth,  and  was  ready,  &&,  and  although  she  requested        18 14, 
the  defendant.   &c.,  yet  tlie  defendant  did  not  when  _  — — 
requested)  or  at  any  time,  marry  her,  but  reiused,        tgaiMU 
fcc.    And  there  were  several  other  counts  varying  the 
promise ;  but  the  declaration  did  not  all^e  any  special 
damage,  but  concluded  to  the  damage  of  the  plaintiff 
as  administrator,  &c.    Plea,  non-assumpsit. 

At  the  trial  before  Bayley  J.,  at  the  last  asMzes  for 
the  county  of  Gloucester,  the  promise  was  proved,  and 
It  fardier  appeared  that  the  intestate  kept  a  boardings 
school,  which,  it  was  agreed  with  the  defendant,  that 
she  should  relinquish  at  Christmas  18 12,  in  order  to.  be 
married.  In  the  preceding  ff^ovembery  however,  the 
defendant  broke  off  all  fiurther  intercourse,  and  soon 
afterwards  the  intestate's  health  began  to  decline,  and 
she  was  compelled  to  quit  her  school,  and  died  in  the 
following  May*  The  Itemed  Judge  doubted  whether 
the  action  were  maintainable,  but  assuming  for  the 
time  that  it  was,  he  directed  the  jury  to  consider  of 
the  damages  as  if  the  action  had  been  by  the  intestate 
herself,  for  that  whatever  compensation  in  money  she 
would  have  been  entitled  to,  by  so  much  she  would 
have  died  the  richer.  The  jury  found  a  verdict  for  the 
plainti£^  damages  aoo/« 

In  Michaelmas  term  a  rule  nisi  was  obtained  for  ar- 
resting the  judgment,  on  the  ground  that  diis  action  was 
not  maintainable  by  the  personal  representative;  or  for 
a  new  trials  on  the  ground  of  a  misdirection.  And 
upon  the  first  point  the  stat«  4  Ed*  3.  c.  7.  de  bonis 
asportatis  in  vitd  testatoris,  and  31  Ed.  j«  c.  11^  were 
cited,  and  also  Com.  Dig^f  Administration,  B.  13.,  ^  that  - 
by  the  equity  of  these  statutes  an  executor  or  admi- 
wigtaiXQt  shall  have  everf^fiction  for  a  wroog^done  to 

tbe 


4IO  CASES  IN  HILARY  TERM 

1 8 1 4«        the  personal  estate  cf  his  testator,"  Latch.  1 68.   But  this, 
'  it  was  said,  is  not  a  wrong  to  the  personal  estate.     And 

agairst         ^^  Mordaut  V.  T/torold  (a)  it  was  resolved  that  the  ad- 
WiLLiAMso.v.    niinistrator  was  not  entitled  to  a  scire  facias  upon  a 
judgment   in  dower  obtained  by  his  intestate,  where 
she  died  before  the  damages  had  been  ascertained  on  a 
^  writ  of  inquir}%  because  the  writ  of  inquiry  being  in  the 

nature  of  a  personal  action  for  the  damages,  it  dies  with 
the  person.  And  as  to  the  misdirection,  it  was  ob- 
jected that  the  criterion  of  damages  could  not  be  the 
same  as  if  the  action  had  been  by  the  intestate  herself^ 
by  reason  that  she  would  have  been  cntided  to  da- 
mages  for  the  loss  of  personal  comfort,  and  advance- 
ment in  life,  and  also  for  personal  fceljngs ;  whereas 
the  administrator  could  only  be  entitled  in  respect  of 
the  damage  to  or  deterioration  of  her  personal  estate. 

Peake  (with  Dauncey)  now  shewed  cause,  and  in 
maintenance  of  the  action  he  took  this  distinction,  that 
the  action  was  founded  in  contract,  and  wherever  that 
is  the  case,  the  executor  or  administrator  shall  have  it 
Therefore  in  Com.  Dig.  Administration,  B.  13.,  it  is  said 
^^  he  shall  have  covenant,  upon  a  covenant  made  to  his 
testator  for  a  personal  thing.  So  upon  a  contract 
made  to  the  testator,''  and  for  this  March  pL  23.  is 
cited;  which  case  is  as  follows:  <<  Justice  Jones  said, 
and  so  it  was  agreed  by  the  Court,  in  what  case  soever 
there  is  a  contract  made  to  the  testator,  or  intestate,  or 
any  thing  which  ai'iseth  by  Contract,  there  an  action 
will  lie  for  the  executor  or  administrator."  And  eVen 
upon  a  promise  made  to  the  intestate  for  the  benefit  of 

(tf)  X  Salk  %s%.    S.  C.  Cartb,  133. 

a  stranger. 


Williamson. 
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a  stranger,  it  was  adjudged  in  Bqfield  v.  Collar d  {a)        1814.' 
that  the  action  would  lie  for  the  administrator.    The        ' 

Oh  AMBERS  AIM 

rule,  actio  personalis  moritor  cum  persona,  holds  with         ..gdnit 
respect  to  actions  founded  upon  a  tort  or  tre^ass :.  and 
this  was  the  rule  on  which  the  resolution  passed  in 
Mordant  v.  Tkoroldy  for  it  was  said  ^^  that  tlie  damages 
were  due  to  the  intestate  only  by  way  of  satisfaction  for 
an  injury  which  is  in  nature  of  a  trespass"    But  here 
the  damages  were  due  to  the  intestate  ex  contractu^  and 
therefore  this  action  may  well  stand  wit))  the  resolution 
in  that  case.     And  he  said  that  there  had  been  a  case 
of  this  sort  lately  before  K.  B,  of  Irelandj  in  which  the 
action  had  been  held  maintainable ;    but  he  mentioned 
neither  name  nor  time.     Upon  the  other  point  he 
maintained  that  the  direction  was  correct,  and  enforced 
the  propriety  of  the   learned  Judge's  reasoning  by 
putting  this  case.  Suppose  the  intestate  had  recovered 
damages,  and  died  immediately  after  their  payment, 
would  not  her  personal  estate  have  been  so  much  the 
better? 

Jervis  and  Abbott  contra,  after  observing  that  thi3  was 
an  action  of  the  first  impression,  denied  that  the  rule  of 
law  was  that  an  executor  or  administrator  shall  have 
such  actions  as  are  founded  on  a  contract  with  their 
testator.  The  right  of  the  executor  or  administrator 
depends  not  upon  whether  the  action  is  founded  in 
contract,  but  upon  whether  there  has  been  an  injury 
to  the  personal  estate  of  the  testator.  Therefore  in 
Kingdan  v.  NoHle  (&),  though  the  action  was  founded 
on  a  breach  of  covenant  with  the  testator,  yet  was  the 

(*)  Jleyn,  x.  ,         (b)  i  M.  &  S,  355- 

execu- 
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i8i4«        exccutOT'held  not  entitled  Co  have  the  action,  because 
— ^—        there  was  no  danuige  to  the  personal  estate;  but  in 
"*<yflf«i/**     X«<^  V.  Levington  (a),  where  there  was  a  damage  by 
Williamson.    j^asoH  of  the  breach  of  covenant,  the  action  was  held 
maintainable  by  the  executor.    And  though  in  the 
Bishop  of  CaoerUnf  and  Lichfield's  case  a  quare  impedit 
was  held  to  lie  by  the  executor  for  a  disturbance  to  the 
testator,  it  appears  from  the  fullest  report  of  that  case  (i) 
that  that  was  a  grant  of  the  advowson  for  21  years, 
which  was  a  chattel  interest  ;.and  so  it  was  said  tliat  the 
Stat.  ^Ed.  3*  meant  not  only  a  trespass  and  carrying 
away  the  goods,  but  also  when  the  testator  loscth  his 
chattel  by  a  tortious  interference.     And  therefore  as  in 
ejectione  firmas  upon  an  ouster  of  the  testator  (which 
is  out  of  the  words  of  the  statute)  his  executors  may  re- 
cover the  term  and  damages  by  the  equity  of  the  sta- 
tute^ so  the  disturbance  of  his  presentation  shall  be  taken 
within  the  same,  equity.     And  therefore  these  cases 
shew  that  it  is  to  the  substance  and  not  the  form  of  ac- 
tion that  the  Court  looks,  in  order  to  see  if  it  be  main- 
tainable by  the  executor ;   and  that  what  Joties  J.  is 
reported  to  have  said  cannot  be  taken  as  an  universal 
proposition.     It  may  then  be  admitted,  that  by  an 
equitable  construction  of  the  statute  the  executor  or 
administrator  shall  now  have  the  same  actions  for  any 
injury  to  the  personal  estate  of  the  testator  in  his  life- 
time, whereby  it  is  become  less  beneficial  to  the  execu- 
*  tor,  as  the  testator  himself  might  have  had,  whatever  the 
form  of  the  action  may  be  [c).    Now  tliat  the  breach  of 
.  this  promise  is  not  an  injury  of  the  above  description  is 
evident,  first,  from  the  consideration  that  the  perform- 

(m)  % Ltv.%6,  S.C  I  Featr. x 75.        {h)  J  Jsid.  241.  S.  C.  SaviU,  ll8. 
(0  I Smmd.  {H^Wiemi\  cdHioo)  ai6.  n.  x.  to  IVhtutlcf  n.Ltme. 

I  ance 
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ance  of  it  would  not  have  augmented  the  per9onal  estate        1814* 


CHAMBtfttAIX 


of  the  intestate,  but  on  the  contrary  would  have  divested 
her  of  it,  and  vested  it  in  the  defendant;  ne^ct,  from  the  againa 
natu]«  of  the  damages  to  be  recovered,  which  are  un- 
certain, not  capable  of  being  estimated  precisely  as  a 
pecuniary  loss,  nOr,  in  this  instance^  by  reference  to 
any  diminution  of  property  i  for  none  such  is  all^;ed; 
but  the  whole  sounds  in  damages  ih  respect  of  the 
personal  loss  and  inconvenience  to  the  intestate,  and  is 
in  a  degree  what  the  law  terms  vindictive.  And  the 
statute  Ed.  3.  does  not  extend  to  an  injury  of  this  sort 
done  to  the  testator;  in  the  same  manner  as  it  does  not 
give  any  remedy  to  the  executor  or  administrator,  for 
assault  and  battery,  slander,  deceit,  &lse  imprisonment^ 
and  the  like  (a),  which  many  times  are  greater  personal 
injuries  than  the  present  And  suppose  the  intestate^ 
instead  of  dying,  had  become  bankrupt,  her  assignees 
could  not  have  maintained  any  action  upon  this  pro- 
mise; and  yet  they  are  the  assignees  of  the  estate  and 
effects  of  the  bankrupt,  and  in  geueral  take  all  that  an 
executor  or  administrator  would  take;  or  if  she  had  re- 
covered damages,  and  before  judgment  had  become  bank- 
rupt, such,  damages  would  not,  according  to  Benson  v. 
Flower  (&),  have  been  assignable^  by  reason  of  their 
uncertainty ;  and  Moidant  v.  Thorcid  was  determined 
upon  the  same  reason ;  and  Ex  parte  Charles  (c)  decided 
th^t  damages  such  as  these  were  not  sufficient  to  found  a 
commission  of  bankruptcy,  which  shews  that  they  are 
not  a  debt.  Marriage  indeed  is  regarded  by  the  law  as 
valuable,  and  the  loss  of  it  is  a  temporal  loss  to  the 
party,  for  which  an  action  wHt  lie ;  but  it  is  valuable 

(«)  Shr  ff^.Jmt.iU'       W  ^fr  ^'  7««* %^5*       W  »4 SasUW* 

Vol.  II.  E  e  only 
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i8r4*        only  as  k  regards  the  person  and  not  the  personal 
-  estate;  more  especially  as  it  concerns  a  woman,  for  the 

^^mnst  reason  before  given.  And  die  maxim,  actio  personalis 
iLLiAusoM.  JJJ^p|^^J.  ^mQ  persona,  i^iplies  to  all  cases  of  personal 
wrongs,  whether  they  arise  ex  contractu  or  ex  delicto; 
because,  as  to  the  personal  estate,  the  executor  repre- 
•sents  the  person  of  his  testator,  but  not  as  to  his  per- 
sonal wrongs.  It  is  true  a  case  might  be  put,  in  whidi 
this  action  would  be  maintainable;  as,  if  the  intestate 
had  actually  suffered  some  pecuniary  loss,  or  been 
damnified  in  her  property  by  reason  of  this  breach  of 
contract ;  but  all  that  is  matter  of  special  damage^  and 
should  have  been  stated  as  such,  for  otherwise  the 
Court  cannot  intend  it  And  so  in  slander,  where  the 
words  are  not  actionable  in  themselves,  yet  if  qiecial 
damage  be  allc^ged,  the  action  will  lie^  but  otherwise 
not;  which  may  serve  aa  an  illustration.  Upon  the 
.other  point  they  did  not  add  any  thing  material  to  the 
objection  as  it  was  presented  upon  moving  for  the  rule* 

Lord  EiXEKBORouGH  C.  J.  said  it  was  a  case  of 
novelty,  and  importance  in  its  principle^  and  that  it  had 
been  ingeniously  argued ;  the  not  finding  any  precedent 
for  such  an  action  made  it  veiy  fit  that  the  Court  should 
paus^  in  order  to  look  into  the  cases.  AndLeBlancJ. 
said  that  they  could  not  but  recollect  that  though  the 
damages  in  actions  of  this  sort  were  given  strictly  ss  a 
compensation,  yet  they  were  almost  always  considered 
1^  the  jury  somewhat  in  pcenam. 

Cur.  adv.  wU* 

Lord  Ellenborouoh  C.  J.  on  this  day  delivered 
Ike  jn^fgment  of  the  Court  in  suhstsnoe  as  ibllows: 

This 
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This  was  a  motion  in  arrest  of  judgment  in  an  action  1814. 
brought  by  the  plaintiff^  as  administrator,  for  a  breach  — — 
of  promise  of  marriage  made  to  the  intestate  by  the  i^oiW 
defendant.  The  declaration  did  not  contain  any  alie-  WiLtiAmow. 
gation  of  special  damage;  and  the  question  was,  whe* 
ther  the  action  is  maintainable  by  the  personal  repre- 
sentative. The  action  is  novel  in  its  kind,  and  not  any 
one  instance  was  cited  or  suggested  in  the  argument 
of  its  having  been  maintained,  nor  havie  we  been  able 
to  discover  any  by  our  own  researches  Imd  inquiries^ 
and  yet  frequent  occasions  mii3t  have  occurred  for 
bringing  such  an  action.  This  circumstance  imports 
at  least  an  opinion  not  very  favourable  to  this  species 
of  action.  However,  that  would  not  be  a  ded- 
oivc  ground  of  objection,  if  on  reason  and  principle 
it  could  strictly  be  maintained.  The  general  rule  of 
law  is,  actio  personalis  moritur  cum  persona;  under 
which  rule  are  included  all  acti<ms  for  injuries  merely 
personal.  Executors  and  administi^ators  are  the  rq^nre-  ' 
sentatives  of  the  temporal  property,  that  is,  the  debts 
and  goods  of  the  deceased,  but  not  of  their  wrongs, 
except  where  those  .wrongs  operate  to  the  temporal 
injury  of  their  personal  estate.  But  in  that  case  the 
special  damage  ought  to  be  stated  on  the  record ;  other- 
wise the  Court  cannot  intend  it.  If  this  action  be 
maintainable,  then  every  action  founded  on  an  implied 
promise  to  a  testator,  where  the  damage  subsists  in  the 
previous  personal  suiTcring  of  the  testator,  would  be 
also  maintainable  by  the  executor  or  administrator. 
All  injuries  affecting  the  life  or  health  of  the  deceased ; 
all  such  as  arise  out  of  the  unskilfulness  of  medical 
practitionei^ ;  the  imprisonment  of  the  party  brought 
on  by  the  negligence  of  his  attorney ;  all  thesa  would 
£  e  a  .  b3 
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i8f4«        be  breaches  of  the  implied  promise  by  the  persons  em- 
'  ployed  to  exhibit  a  proper  portion  of  skill  and  attention. 

against  We  are  not  aware,  however,  of  any  attempt  on  the 
part  of  the  executor  or  administrator  to  maintain  an 
action  in  any  such  case.  Where  the  damage  done  to 
the  personal  estate  can  be  stated  on  the  record,  that 
involves  a  different  question.  Although  marriage  may 
be  regarded  as  a  temporal  advantage  to  the  party  as 
far  as  respects  personal  comfort,  still  it  cannot  be  con- 
sidered in  this  caseas  an  increase  of  the  individual  trans- 
missible personal  estate,  but  would  operate  rather  as 
an  extinction  of  it;  though  that  circumstance  might 
have  been  compensated  by  other  advantages.  Loss  of 
marriage  may,  under  circumstances,  occasion  a  strict 
pecuniary  loss  to  a  woman,  but  it  does  not  necessarily 
do  so ;  and  unless  it  be  expressly  stated  on  the  record 
by  all^tion  the  Court  cannot  intend  it.  On  the 
ground,  therefore^  that  the  present  allegation  imports 
only  a  personal  injury,  to  which  the  administrator  is 
not  by  law,  nor  is  he  in  fact  shewn  to  be»  privy,  we  are 
of  opinion  that,  in  the  absence  of  any  authorities,  this 
administrator  cannot  maintain  this  action.  The  cases 
^hich  were  cited  on  the  other  side  do  not  appear  to 
have  such  an  immediate  bearing  on  the  question  as  to 
require  that  they  should  be  reviewed  and  commented 
on.  We  are  of  opinion  that  this  judgment  must  be 
arrested,  and  of  course  the  motion  for  a  new  trial  is 
thereby  disposed  of. 
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The  Kino   against   The  Inhabitants  of  the  i^'^- , 

^  J^ik  nth. 

Township  of  Morley. 

UPON  appeal  against  an  order  of  two  justices,  re-  The  «>«  f>f  • 
moving  fV.  Reddick  and  his  family  from  the  town-  son » who  was 
ship  of  Arndey  to  the  township  of  Morley^  the  court  of  the  certific»re, 
quarter  sessions  confirmed  the  order,  subject  to  the  ofh?f  father*^ 
opinion  of  tliis  court  on  the  following  case :  ^*"^  ^'^f"  "; 

The  pauperis  father  resided  in  Amdeg  under  a  oertifi-  mother  noder" 
cate  from  Morley^  dated  i  June  1701,  acknowledging  wasbouniiap. 
him  by  name^  his  wife  by  name^  and  Xheiv  three  chil-  cenify^g%-^ 
dren,  Mary,  Anne,  and  Mce,  to  be  legally  setUed  in  twj  f^^^^^^^^ 
the  township  o(  Morley,  The  pauper  when  he  was  J|"^/*'7h'"- 
about  12  years  old  (his  father  beinir  then  lately  dead,  (fer  the  inden- 

^  ^  ,        ^  ^  »    torei  for  lomc 

and  he  residing  with  his  mother  in  Armley  under  the  years,  and  thea 
certificate,  as  part  of  his  late  father's  family)  was  bound  Tu^'m"  ster'?^ 
apprentice  by  the  overseers  of  Morley  to  one  Lister  of  ^w  a^'person 
Morley,  till  his  age  of  2 1.     Ha  served  in  Morley  under  ^'^j!^!^^  whlrc^ 
the  indentures  7  years,  and  then  with  his  master's  con-  *"»  mother  and 

,  .  ,        family  resided    • 

sent  returned  to  jhihley,  where  his  mother  and  family  under  the  cir- 

then  resided  under  the  certificate,  and  still  reside,  to  served  that 

serve  one  Gaunt  in  Armley.    The  pauper  continued  in  fhHip'iratlon 

Gaimt*s  service  till  the  expiration  of  his  indentures,  tu/^*  |j[***y,^^|^ 

He  then  hired  with  Gaunt  for  a  year,  and  served  a  ^i™«»  *>«»"«  ^ 

tlje  age  of  21, 

year,  and  remained  with  Gaunt  4  years  in  the  whole,  his  another  still 
living  with  him  in  Armley  during  all  that  time.  Upon  the  ^'^ri&hllirhircd 
pauper's  going  to  Armley  to  serve  out  the  remainder  of  IlJmf—r^nfor 
his  apprenticeship  with  Gaunt,  he  did  not  go  to  his  ^  ?Jed  tha**  and 
mother's  house,  nor  at  anv  time,  during  the  rest  of  his  **'•'"  »uccew»ve 

"  years,  in  the 

apprenticeship,  resided  at  his  mother's  as  part  of  her  certified  parish : 

«      ..  Held  thit  he 

tamily.  gained  «  Ktlkment  by  sach  hiricg  aad  service. 

E  e  3  This 
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The  Kino 

The  lobabi* 
taots  of 

MOKLBT. 


This  case  first  came  before  the  Court  in  Trinity  term 
last,  and  was  in  part  argued,  but  on  account  of  its  being 
imperfectly  stated  was  then,  and  at  several  subsequent 
times,  adjourned,  in  order  to  be  amended,  and  was 
finally  argued  on  a  former  day  in  this  term.  The 
question  made  upon  the  amended  case  was  this,  whether 
the  pauper  gained  a  settlement  in  Armley  by  hiring  and 
service  with  Gaunt. 


Topping  and  Scarlett  in  support  of  the  order  of  ses- 
sions contended  that  ha  did  not*  And  they  said  it  was 
clear  that  the  pauper  was  originally  within  the  descrip- 
tion in  the  statute  9  &  10  n^C  3.  c.  1 1.  of  a  person  coming 
into  the  parish  by  the  certificate ;  because  though  he  was 
not  specifically  named  in  the  certificate,  the  case  states 
that  he  was  residing  under  it  when  about  12  y^rs  old. 
Hiereforc  unless  the  pauper  was  discharged  from  tlie 
certificate  he  could  not  gain  a  settlement  in  Armley  by 
this  hiring  and  service.  And  the  reason  is,  because^ 
he  being  under  the  certificate,  the  statutes  8  &  9  FF.  3. 
r.  30.  (certificate  act)  and  9&  10  FT.  3.  er.  11.  would 
prevent  his  gaining  a  settlement  in  the  certified  parish, 
except  by  two  ways,  neither  of  which  is  hiring  and  ser- 
vice. Now  the  only  means  by  which  he  could  be  dis- 
charged firom  the  certificate  were  either  by  gaining  a 
settlement  for  himself,  or  by  separating  himself  firom  his 
fiither's  family  in  such  a  way  as  to  be  deemed  no  longer 
a  part  of  it.  That  he  did  not  gain  a  settlement  for 
himself  is  clear ;  because  neither  the  service  under  the 
indentures  in  the  certifying  parish,  where  he  was  already 
settled,  nor  in  the  parish  certified,  into  which  he  re- 
turned under  the  certificate,  could  gain  him  one. 
'J'hnn  did  he  separate  himself  fi^om  his  father's  family 

by 
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by  this  hiring  and  service  so  as  to  be  deemed  no  longer 

a  branch  of  it?     And  it  seems  from  Rex  y.  Keel (a)^ 

The  Kino 
Jtex  Y.  CoUingboum  Ducts  (6),  and  Rex  v.  Ingworth  (f ),         ngnmt 

that  he  did  not ;  for  this  hiring  and  service  in  the  tahts  of 
certified  parish  after  his  return  was  not  such  a  separa*  Moriet. 
tion  as  to  have  the  effect  of  eompletcly  disuniting  him 
from  his  fathers  family,  and  thus  discharging  him  from 
the  certificate  under  which  he  returned.  In  all  those 
cases  the  child,  after  his  return  under  the  certificate, 
hired  himself  away  from  his  family,  and  yet  it  was  re- 
solved that  he  was  not  thereby  emancipated;  and 
though  this  case  differs  from  those  in  this  particular, 
that  here  the  pauper  was  an  adult  when  he  hired  him- 
self, yet  that  seems  only  to  be  material  wher^  the  child 
having  up  to  that  time  lived  under  the  paternal  roo^ 
actually  quits  it,  which  manif(^ts  by  the  child's  own 
act  that  he  means  to  abandon  his  family ;  and  on  that 
ground  Rex  v.  Roach  {d)  was  decided. 

Park  and  Reader^  contra,  insisted,  that  the  pauper 
not  being  named  in  the  certificate,  but  being  included 
in  it  merely  as  part  of  his  father's  family,  continued 
under  it  only  so  long  as  he  constituted  a  part  of  that 
'fiimily;  and  being  emancipated,  he  was  no  longer  re- 
strained by  the  statute,  but  was  competent  to  gain  for 
himself,  or  to  be  the  means  of  others  gaining,  a  settle- 
ment in  the  certified  parish  by  any  of  the  modes  by 
which  settlements  are  gained.  And  in  support  of  th»e 
propositions  they  relied  on  Rex  v.  Heath  (e),  and  Rex 
\\  Mortlake  (/}•   And  as  to  the  emancipation,  they  said 

(m)  Cald.  144-  W  4  ^.  -^*  »99-  (f )  8  r.  R.  339. 

(J)  6  r.  R.  %AV        (0  5  ^.  -«•  5^^'  (/)  6  EaiU  397- 

E  e  4  that 
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i8i4f        tbftt  Bex  v.  Boack  (a)  was  an  express  authority  to  shdw 

_.    „  that  if  a  child,  after  beoomipg  an  adult,  sever  himself 

agMui        from  his  father's  family  by  entering  into  service,  he  is 

The  Inbftbi-  ¥     ^  ty 

tantiof  thereby  emancipated;  and  Lord  Keryoh  there  laid 
down  a  clear  rule,  which  he  said  would  reconcile  all 
the  cases.  And  the  case  of  the  soldier  (&)  proceeded 
upop  the  same  principle.  And  as  to  the  cases  relied 
on  e  pontr^,  the  answer  has  been  given  to  them  by  its 
being  admitted  that  they  all  turned  ppon  the  child's 
I  being  a  minor ;  for  although  in  'p^x  v*  Ingoaorth  it  seems 
that  he  continued  his  service  after  be  was  21,  that  cir* 
cipnstance  escaped  notice;  and  at  all  events  it  differs 
fix>m  the  present  in  this,  that  when  he  first  con^cted 

he  was  under  age, 

ffir.  aiv*  wittn 

Lord  Ellenborouoh  C.  J.  on  this  day  delivered  the 
judgment  of  the  Court  in  substance  as  follows : 

His  Lordship  (after  having  stated  the  case)  said :  On 
this  case  it  is  material  to  observe,  first,  that  the  pauper 
is  not  named  in  the  certificate,  but  merely  compre- 
hended under  it  as  part  of  his  father's  family ;  secondly, 
that  after  the  time  of  quitting  his  father's  family  he 
never  returned  to  his  mother's  house,  but  continued  to 
serve  under  the  indentures  until  the  age  of  21,  and 
then  hired  himself  for  a  year,  and  served  for  a  year, 
and  so  continued  in  the  service  for  four  years  succes- 
sively with  the  same  master.  And  the  question  is, 
whether,  having  so  hired  himself  ailer  the  age  of  2x, 
he  was  in  a  capacity  thereby  to  gain  a  settlement  in 
Aimley.  The  negative  of  this  question  has  been  con- 
fended  for  in  support  of  the  or^er  of  sessions,  pn  the 

^<i)  6  r.  jr.  a47.  W  ^«  V.  ir*//fl/^,  5/.  Pcttr^Bun.  S.  C  638. 

statute 
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Statute  9  4"  lo  W^  3.  c.  1 1,,  and  on  the  authority  ofBea        i8i4r 

V.  CoUingboum  Ducis^  Rex  v*  KeeL  and  Rex  v.  Ininvorih.        —— 
on.  1       i»    1  **  '      The  KiNa 

1  he  words  of  the  statute  are  "  that  no  person  whatso-         against 

ever  who  shall  come  into  any  parish  by  certificate  shall  tant*  of 
gain  any  settlement  unless  he  shall  take  a  lease  of  a  MoRLir. 
tenement,  &c.,  or  execute  some  annual  office,  &c.'' 
But  I  observed  before  upon  the  first  circumstance  of 
this  case,  which  is  never  to  be  lost  sight  pi,  that  the 
pauper  is  not  named  in  the  certificate,  and  therefore  he 
is  to  be  considered  as  coming  into  the  parish  by  the 
certificate,  only  so  long  as  he  is  a  part  of  his  father's 
family.  And  that  brings  it  to  the  question,  whether  he 
was  a  part  of  his  father's  family.  In  the  case  of  Col^ 
lingbown  Ducts  the  pauper,  after  leaving  his  father's 
family,  returned  to  the  parish  where  his  father  was 
li^'ing  under  the  certificate,  being  under  age,  and  was 
hired  in  the  certified  parish,  at  which  time  he  con- 
tinued a  part  of  his  father's  family.  So,  in  Rex  v.  Keel 
tlie  pauper  returned  to  a  branch  of  her  family  in  the 
certified  parish,  and  was  there  hired  and  served  whUst 
under  age.  The  case  of  Rex  v.  Ingooorth  is  the  nearest 
to  the  present  case ;  but  tliere  is  this  distinction,  that 
there  the  pauper  returned  under  age  to  the  fiither^s 
house  and  hired  himself  whilst  under  age  to  a  person 
in  the  saine  parish ;  and  although  by  comparing  his  age 
when  he  first  let  himself,  with  the  time  when  he  last 
let  himself,  it  does  appear  that  he  must  have  been  of 
^ge  at  the  commencement  of  the  second  year's  service 
under  the  last  letting,  yet  that  circiunstance  seems  to 
have  escaped  the  notice  both  of  the  counsel  and  the 
Court ;  and  the  case  was  decided  entirely  on  the  au- 
thority of  Rex  V.  Keel^  which  it  was  supposed  exactly  to 
resemble  \  but  wfaicbi  for  the  above  reason^  is  not  so. 
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We  do  not  think,  however,  that  that  is  an  authority  to 
warnuit  us  in  deciding  that  where  a  child,  not  named 
in  the  certificate,  separates  himself  from  his  father's 
family  at  an  age  when  he  is  by  law  capable  of  support- 
ing himself,  he  shall  either  derive  a  settlement  acquired 
subsequently  by  his  father,  or  shall  be  prevented  by  the 
certificate  from  gaining  a  settlement  for  himself;  which 
is  a  disability  that  can  only  attach  on  him  as  being  one 
of  the  family.  This  is  illustrated  by  R^x  v.  Boach^  where 
a  daughter,  being  of  age,  left  her  father's  family,  and 
hired  herself  to  a  farmer  for  eight  weeks ;  during  the 
time  of  her  absence  her  father  acquired  a  subsequent 
settlement,  and  it  was  determined  that  she  was  not  en- 
titled to  such  subsequent  settlement,  on  the  ground 
that  she  had  ceased  to  be  a  part  of  the  father's  family, 
or,  in  the  language  of  the  cases,  was  emancipated. 
That  case  was  fully  argued  and  considered,  and  it 
lays  down  a  rule  in  precise  terms,  which  may  serve  to 
govern  others  in  fiiture.  The  same  point  was  deter- 
mined in  Rex  v.  Ccnxhoneyboume^  lo  East,  S^.  That 
was  a  case  where  the  daughter,  being  under  age,  went 
to  reside  with  her  uncle,  with  her  father's  consent,  and 
was  maintained  wholly  by  him,  and  continued  with 
him  till  she  was  of  the  age  of  27  ;  and  the  Court  held 
that  she  ceased  on  her  coming  of  age  to  be  a  part  of  her 
father's  family,  although  she  had  not  acquired  any 
distinct  settlement  for  herself;  and  therefore  the  father 
acquired  a  settlement  by  hiring  and  service,  as  an  un- 
married man,  not  having  a  child  within  the  words  of 
the  statute.  It  is  true  that  these  latter  were  cases 
where  the  question  did  not  arise  upon  a  certificate ;  but 
they  establish  a  principle  which  shews  what  it  is  that 
constitutes  a  child  a  part  pf  his  father's  family ;  and 

5  what- 
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whatever  divests  him  of  the  edacity  as  one  of  his  fii- 
ther's  fiuoily  m  the  one  case,  divests  him  of  the  inca- 
pacity in  the  other.  We  are  of  opinion^  therefore,  tf^^/Wi/" 
that  the  pauper  ceased  to  be  a  part  of  his  father's  ^tanu*l*f*'' 
family,  and  by  the  hiring  and  service  gained  a  settle*       Morlct. 

ment  in  Armlejf. 

Orders  quashed. 


W.  Parker  and  Others,  Assignees  of  S.  Parker,  Friday, 
a  Bankrupt,  against  Beasley  and  Walter  ^'^*  "**'■ 
Bell,  (Survivors,  together  with  John  Bell, 
of  William  Bell,  deceased,  which  said  John 
Bii:LL  is  outlawed.) 

INDEBITATUS  assumpsit  for  j^remiums  of  insur-   where  brokers 

ance.     Plea,^  general  issue,  with  a  notice  of  set-off  of  assurinWwi 

for  money  due  from  the  bankrupt  to  the  defendants,   ^^*^"^jj^ 

for  losses  upon  policies  underwritten  by  the  bankrupt  principals,  but 
'^        *  "  *       in  their  own 

as  an  assurer  to  the  defendants*  ntmes,  tnd  ac* 

'At  the  trial  before  Lord  Elleiiborough  C.  J.  at  the  drawn  on  them 

sittings    after  last  term,  the  doubt  which  arose  was,  thc*gooSs  ^ 

whether   the  defendants  were   entitled  to  set  off  the  ^*»K*»  ^?* 

consigned  to 

losses  upon  two    policies  of  assurance;   as  to  which  them.aniUoet 

it  appeared,  by  the  admissions,  that  the  defendants,  HeW  that  th^ 

together  with  Wm.  and  J.  Belly   trading   under   the  ^%  iotiei% 

firm   of   William  and  John  BeU  and   Company,   ef- .  J"^*^^^^^  ^^^ 

fected  the  two  policies  in  the  name  of  their  Jlrm^  with  «»igneesof  the 

S.  Parker^  who  underwrote  the  same  before  his  bank-  (since  t  bank. 

ruptcy.     One  of  the  policies  was  on  goods  on  board  the  mhlmsTtl-T 

ship  Georgia  Planter^  and  the  other  on  goods  on  board  {Jj^Tnot  an^ 

the  ship  Eodney.     A  cargo  of  goods  was  shipped  on  ^JJS""*,!^^  if* 

board  both  the  said  ships  at  Norfhlk  in  Virginia  i   lowei  were  not 

adjasted* 

J.DcU 
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1 8 14,        J.  Bell  h&ng  then  resident  in  Virgitda.    J.  BeB,  and 
p^^^j^^       several  otlier  persons  resident  in  America,  were  pro- 
^aiasi        prietors  in  different  proportions  of  the  two  cargoes; 
and  the  two  policies  were  effected  by  the  house  of  Bell 
and  Co.  in  pursuance  of  ortlers  to  that  effect  received 
from  J.  Bell,   on   behalf  of  himself  and    the    other 
proprietors;    and  the  cargoes  were  consigned  to  the 
house  of  Bell  and  Co.,  for  the  purpose  cither  of  being 
sold  by  them  in  this  countr}%  or  of  being  forwarded  by 
them  to  such  foreign  ports  as  they  might  judge  expe- 
dient for  procuring  a  market;  and  Bell  and  Co.  were 
to  account  individually  to  the  different  proprietors  in 
America  for  the  proceeds  of  the  goods  severally  shipped 
by  each.     The  two  ships  with  their  cargoes  sailed  from 
JsTorfolk,  with  instructions  to  proceed  to  Falmouth,  and 
there  receive  the  orders  of  Bell  and  Co.  as  to  their 
farther  destination,  and  in  the  course  of  flieir  voyage 
were  captured,  and  a  total  loss  was  thereby  sustained 
upon   each   of  the  policies,  before  Parker  became  a 
bankrupt;  but  those  losses  were  never  adjusted  or  al- 
lowed by  him*     Bell  and  Co.,  as  the  brokers  or  agents 
of  the  consignors,  entered  into  contracts  for  the  sale 
of  both  the  cargoes,  but  at  the  sellers'  risk  until  airival, 
and  the  completion  of  those  contracts  was  defeated  by 
the  capture.     All  the  several  proprietors  of  the  said 
cargoes,  except  one,  were  at  the  time  of  the  loss,  and 
most  of  them  are  still  indebted  to  Bell  and  Co.,  more 
or  less,  in  respect  of  bills  of  exchange  dra'ion  upon  Bell  • 
and  Co.,  as  well  on  account  of  the  said  cargoes  as  of 
other  shipments  previously  made  and  consigned  to  the 
house  of  Bell  and  Co.,^  but  none  of  those  proprietors 
are  insolvent.    Bell  and  Co.  did  not  act  for  the  con-- 
signors  under  a  commission  del  credere,  nor  were  they 

per- 
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personally  interested  in  the  insurances  further  than  as        1814. 
above  stated.     If  the  defendants  were  not  entitled  to       p][7I7» 
set  off  the  losses  upon  the  above  policies,   then  the        ^^'^ 
plain tiils  would  be  entitled  to  a  balance  of  889/.  for 
premiums  of  various  policies  effected  by  the  defendants, 
in  their  partnership  name,  as  brokers;  subject  to  which 
question  the  plaintiffi  were  nonsuited,   with  leave  to 
move  to  enter  the  verdict  for  that  sum. 


Park  accordingly  obtained  a  rule  nisi  on  a  former 
day  in  this  term,  and  he  distinguished  this  case  from 
those  policies  in  Koster  v.  Eason  (a),  which  were  ef- 
fected by  tlie  brokers  in  their  own  names,  on  account 
of  other  persons,  and  on  which  they  were  held  entitled 
to  a  set-off,  in  this  particular,  that  there  the  brokers 
acted  under  a  commission  del  credere^  here  they  did 
not 

Marryat  shewed  cause,  and  contended  that  although 
the  defendants  had  not  any  del  credere  commissioo, 
they  had  that  which  was  equivalent  to  entitle  them  to 
a  set-off,  viz.  a  lien  upon  the  policies  in  respect  of  the 
bills  drawn  upon  them, on  account  of  these  cargoes. 
And  if  the  goods  had  arrived  they  would  also  have  had 
a  lien  on  them  to  the  amottiit  of  such  bills»  which, 
according  to  Wo^  v.  HomcasOe  (&},  was  an  insurable 
interest. 

Park  and  Pamiher^  contri,  referred  to  Grooe  v.  Z)ii-. 
hoit  (c),  and  Parker  v.  Smith  {d\  as  shewing  that  the 
•ole  distiactiott  on  which  the  decisions  turned  was, 

I 

(«)  Anit,  IIS.  (h)  t  Bos,  iar  Full%\^ 

(cj  S  7.  Ai  IIS.  (0  l6£ail,  38a. 

whether 
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1814.  whether  or  not  there  was  &  del  credere  commiasioii ; 
"^"""^  and  they  further  contended  that  without  some  contract 
t^ainsi  between  the  underwriter  and  the  broker  there  could 
not  be  mutual  credit  between  them;  and  that  the 
broker  could  not  create  to  himself  an  interest  to  the 
prejudice  of  the  underwriter  by  something  which  passed 
between  the  broker  and  his  principals. 

Lord  Ellenborough  C.  J.  In  Koster  v.  Eason  the 
C!ourt  said,  as  to  those  policies  effected  in  the  name  of 
the  brokers,  on  account  of  other  pertons,  that  die 
brokers  could  maintain  an  action  in  their  own  names, 
if  they  had  a  lien  upon  the  policies ;  and  by  subscribing 
to  policies  in  their  own  names,  the  underwriter  had 
consented  that  they  should  be  at  liberty  to  stand  in  the 
chanicter  and  situation  of  principals,  that  in  case  of 
loss  they  should  be  entitled  to  act  in  all  req>ects  as  hi| 
creditors.  That  part  of  thecase^  therefore^  was  put 
upon  the  lien.  Here^  if  the  parties  had  not  had  a  lien, 
their  names  would  have  stood  in  the  policy  as  mere 
naked  names  not  coupled  with  an  interest ;  but  they 
may  have  an  interest  ^lot  only  by  a  del  credere  com- 
mission, but  also  by  a  lien.  The  acceptance  of  the 
bills  on  the  credit  of  the  consignment  gave  them  an 
interest  and  lien;  and  having  a  right  to  retain  the  po- 
licies, and  the  policies  being  in  their  own  names,  and 
the  contract  of  the  underwriter  originally  with  them, 
they  might  have  brought  an  action  in  their  own  names; 
and  the  Court  would  not  have  staid  the  proceedings, 
unless  the  principals  had  indemnified  them  againat  the 
bills,  in  which  case  the  (Court  would  have  sitfered  the 
•ction  to  go  on  for  thdr  benefit.  Ahheo^  they  might 
not  be  interested  in  the  goods  origioally,  yet  a  subs^ 

quent  interest  may  accrue  by  lien, 

Le  Blavc 
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Le  Blanc  J.  The  case  of  Ko$ter  v.  Eason  established  1814. 
this,  that  where  the  broker  himself  is  a  party  to  the  — ~— 
contract  so  as  to  enable  him  to  maintain  an  action  m  ^^mmi 
his  own  name,  if  he  has  acquired  an  interest,  by  a  del 
credere  commission  he  is  entitled  to  a  sct-oS  It  is  the 
same  thing  if  he  acquires  an  interest  by  adfancing  on 
the  credit  of  the  consignments. 

Batlet  J.  There  is  an  express  contract  between 
the  underwriter  and  these  defendants,  for  the  policies 
are  in  their  names ;  and  by  sufiering  their  names  to  b# 
inserted  in  the  policies,  the  underwriter  has  agreed  that 
they  shall  be  considered  as  principals,  if  they  have  an 
interest;  and  they  have  an  interest  by  making  the 
advances. 

Per  Curiam^  Rule  discharged. 
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i8i4. 


Feb.  lath. 


The  Court 
granted  a  rule 
nisiforahabeu 
corpus  on  be« 
haifof  an  offi- 
cer under  mili- 
tary «rrcst  for 
charges  of  mis- 
conduct, on  ao 
affidavit  com- 
plaining that 
he  bad  not 
been  brought 
to  trial  puiiu- 
ant  to  the  a3d 
article  of  war, 
as  soon  at  a 
court  martial 
conld  be  con* 
leniently  ai- 
scmblcd;  but 
it  being  stated, 
upon  the  affida- 
vit of  the  Judge 
Advocate  Ge- 
neral, in  an- 
swer, that  pro- 
ceedings were 
instituted  as 
soon  as  could 
conveniently 
be,  and  accord- 
ing to  the 
course  of  office, 
and  that  the 
trial  had  bceo 
postponed 
^»tx.hf  on  ac* 
count  of  the 
absence  of  the 
prisoner's  wit- 
nesses, the 
Court  dis- 
charged the 
rule* 


KicHAut)  Blake's  Case. 

^'POPPING  moved  on  a  former  day  for  a  habeas 
corpus,  to  the  commanding  o£Bcer  of  the  infimtry 
barracks  at  Windsor,  on  behalf  of  Richard  Blake  a 
lieutenant  in  the  53d  regiment  The  affidavit  on  which 
he  moved  stated  that  Blake  being  on  leave  of  absoKe, 
and  hearing  that  tliere  were  charges  of  alleged  mis- 
conduct against  him,  and  that  he  was  charged  as  a 
deserter,  voluntarily  surrendered  himself  to  take  his 
trial,  and  on  the  21st  of  September  last  was  placed 
under  arrest  and  committed  to  close  confinement,  in 
which  he.  had  continued  to  the  present  time^  and  until 
the  latter  end  of  October  was  not  permitted  to  quit  his 
room;  but  afterwards,  upon  a  representation  that  his 
health  suffered  in  consequence,  was  allowed  to  take 
necessary  exercise.  On  the  ist  of  November^  not  having 
been  furnished  with  any  copy  of  the  charges  against 
him,  he  presented  a  memorial  to  the  commander  in 
chief  for  relief,  but  did  not  receive  any  answer  thereta 
On  the  16th  he  was  officially  informed  tliat  a  warrant 
had  been  signed  for  holding  a  court  martial,  and  was 
furnished  with  a  copy  of  the  charges  which  consisted 
among  others,  of  certain  offences  stated  to  have  been 
committed  at  Jflndsor  towards  an  officer  of  the  same 
regiment.  On  the  22d  the  55th  regiment  received 
orders  to  go  on  foreign  servicC|  and  Icfl  the  barracks 
on  the  following  day,  and  embarked  and  sailed  for 
Holland.  The  affidavit  then  stated  that  all  or  many  of 
the  witnesses  who  might  be  called  in  support  of  the 
*  prose- 
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prosecution,  and  would  be  necessary  for  his  defence         1814. 
had  sailed  with  the  r^riment.  and  that  the  laws  of  this         **~" 

R.  Blak&'s 

reahn  would  not  permit  him  to  be  sent  to  a  foreign  Cait. 
country  for  trial,  and  therefore  he  could  not  be  brought 
to  trial  till  the  return  of  the  regiment.  It  then  set 
forth  that  by  the  23d  article  of  war,  sect  16.  it  is  dop 
chired  **  that  no  officer,  or  soldier,  who  shall  be  put  in 
arrest  or  imprisonment,  shall  continue  in  his  confine- 
ment more  than  eight  days,  or  until  such  time  as  a 
court  martial  can  be/conveniently  assembled;''  that 
from  the  vicinity  of  Windsor  to  head-quarters  at  the 
war  office^  and  to  several  barracks  where  troops  weiie 
stationed  till  within  the  last  fortnight,  a  sufficient  num*. 
ber  of  officers  might  at  any  time  have  been  speedily 
and  conveniently  assembled  for  the  purpose  of  consti- 
tuting  a  court  martial,  and  therefore  there  had  been 
am;de  opportunity  for  conveniently  assembling  one, 
between  the  time  of  Blokes  first  commitment,  and  the 
signing  the  warrant,  and  also  between  the  s^piing  of 
the  warrant  and  the  r^^iment's  sailing. 

Tke  Court  inquired  if  there  was  any  instance  of  a 
habeas  corpus  to  take  a  military  subject  out  of  military 
arrest,  and^were  referred  by  the  officer  of  the  crown 
office  to  a  case  of  Humphrey  Wade  {a)  where  a  rule  nisi 

had 

(fl)  Jan.  aSth,  1784.  Motion  by  Mr.  Wthfm  for  a  habeas  corpus  to 
Ocn.  John  BtllXo  bring  up  Humpbrey  Waie^  a  serjeaot  of  marines,  on  affi- 
davit that  he  absented  hiroielf,  the  X4th  of  Jime  last»  from  his  regiment ; 
soon  after  torrendered  to  a  justice  of  the  pwx ;  the  4th  of  July  thrown 
into  a  dungeon ;  kept  hand-cuffed ;  dented  pen,  ink,  aad  paper ; 
carried  to  the  hospitals  as  soon  is  recovered,  imprisoaed  In  the 
guard-room;  where  he  has  been  ercr  since,  except  once  agaiii  being 


R.  Blake's 
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had  been  granted;  and  Tapping  mentioned  the  case  rf" 
Grant  v.  Gould  {a)^  to  shew  that  the  Court  had  the 
Case.  power  of  examining  the  merits  of  miHtary  proceed- 
ings :  but  Dmnpie}^  J.  said  he  hesitated  about  grant- 
ing a  rule  nisi,  because  upon  the  question  whether  a 
court  martial  could  be  conveniently  assembled,  if  the 
return  should  be  general  that  a  court  martial  could 
not  conveniently  be  assembled,  the  Court  would  be 
concluded)  and  he  conceived  the  trudi  of  such  return 
could  hardly  be  entered  into  upon  an  action  for  a  false 
return.  And  Le  Blanc  J.  assented  to  that  But  the 
Court  granted  a  rule  nisi,  The  Attorney-General  con- 
senting on  behalf  of  the  commanding  officer,  to  accept 
service  on  the  solicitors  for  the  treasury  to  shew  cause 
on  the  moht>w. 

And  now  the  rule  coming  on,  he  produced  an  affida- 
vit from'  the  Judge  Advocate-General,  which  stated 
that  directions  were  given,  and  proceedings  instituted 
for  bringing  Blake  to  trial,  as  soon  a^r  his  being  put 


in  the  hospital ;  asking  for  a  copy  of  the  charge  against  him,  hand- 
'  cuffs  were  again  pt>t  on  ;  applied  foe  a  court  martial ;  refosed,  though 
several  have  been  held.  By  one  of  the  articles  of  war  a  prisoner 
mist  be  tried  by  a  court  martial  within  eight  days,  or  as  soon  after 
as  a  conn:  martial  can  be  held. 

Lord  MANsriELD  C  J.    Take  »  rule  to  shew  cause  on  Gen.  SeU 

why  he  should  not  be  discharged.    If  they  have  proceeded  according 

to  martial  law,  we  cannot  interfere. 

Rule  nisi. 

The  affidavits  upon  which  this  rule  was  granted  are  ht  court,  ft 
does  not  appear  what  farther  was  done  upon  it ;  but  a  subpoena  ap- 
pears to  have  issued  from  the  crown  office  to  bring  witnesses  to  testify 
on  behalf  of  IVaJt  at  the  next  assizes  for  the  conoty  of  Devon, 

[a)  iH.BIg€.69. 

under 
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under  arrest  as  could  conveniently,  and  according  to         1814. 

the  usual  course  of  office,  and  the  nature*  of  the  case, 

be  done;  and  that  he  believed  Blake  would  have  been         Case. 

brought  to  trial  before  the  present  time,  had  it  not  been 

postponed,  partly  on  account  of  the  absence  in  the  WeU 

Indies  of  persons  alleged  by  Blake  to  be  material  for 

his  defence,  and  partly  oq  account  of  the  embarkation 

of  the  55  th  regiment,  which  was  still  engaged  on  fo« 

reign  service. 

Topping  and  Birch,  contra,  admitted  that  if  the 
Court  were  satisfied  that  a  reasonable  time  for  pro- 
ceeding to  a  court  martial  had  not  elapsed  before  the 
16th  of  Novemberj  when  the  first  official  notice  was 
given  to  the  prisoner,  they  could  not  contend  after  the 
affidavit  in  answer,  especially  that  part  of  it  which 
respected  the  postponement  of  the  trial  on  account  of 
the  absence  of  the  prisoner's  witnesses,  that  there  had 
been  any  unnecessary  delay  since  that  time.  And 
they  referred  to  Bex  v.  Suddta  (a),  as  another  autho- 
rity to  shew  that  the  Court  did  interfere  in  these  mat- 
ters by  habeas  corpus. 

Lord  Ellenborough  C.J.  Up  to  the  i6th  of 
November  he  seems  to  have  thought  it  a  fair  time, 
and  the  delay  since  has  been  satis&ctorily  explained ; 
it  is  not  a  wanton  or  oppressive  delay,  but  arising  out 
of  the  circumstances  of  the  country.  We  cannot  lay 
down  any  general  rule,  but  must,  in  a  very  great  de*? 
gree,  give  credence  to  persons  in  high  situations,  when 
they  depose  that  all  has  been  4one  which  could  con* 

I  East,  Z06, 

veniently 
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1814.       v^niMtly  and  aecording   to  the  oourte  of  office  be 
'       done,  unless  something  be  shewn  to  the  contrary. 

R.Blaxe*s  .**  • 

Case.  • 

Bayley  J.    The  pri^ner  did  not  present  any  me^ 
-    morial  until  the  ist  of  November* 

Per  Curiantj  Rule  discharged. 
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CAS    E    S 

ARGUED  AND  DETERMINED 

IN    THE 

Court  of  KING'S   BENCH, 
Easter  Term, 

In  the  Fifty-fourth  Year  of  the  Reign  of  Geobgb  IIL 


MEMORANDA. 

IN  the  last  vacation  Sir  Vicary  Gibbs,  Knt,   Lord 

Chief  Baron  of  the  Court  of  Exchequer,  was  appointed 
'     Lord  Chief  Justice  of  the  Court  of  Common  Pleas, 

in   the  place  of   Sir  James  Mansfield^  Knt,    who 

resigned. 
Sir  Alexander  Thomson^  Knt.,  one  of  the  Barons  of  the 

Court  of  Exchequer,    was  appointed  Lord   Chief 

B^ron. 
Richard  Richards,   Esq.   was  ^appointed   one    of  the 

Barons  of  the  Court  of  Exchequer,  in'  the  place  of 

Sir  A.  Thomson,  Knt,  and  was  knighted. 
Sir  William  Garraw,  Knt.,    His  Majesty's  Attorney- 
^    General,  was  appointed  Chief  Justice  of  Chester^  in 

the  place  of  Sir  R.  Richards^  Knt. 

VoL.IL  Gg 
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i8i4« 

^JJ^^iStiv        R-iMSBOTTOM  and  Others  against  Tunbridge. 
A  wrhtcn  pi-      A  SSUMPSIT  for  use  and  occupation.    At  the  trial 

per,  delirered      XJl  ,    ^        -_,_  --,  »»  «       ,  .         #•      w 

by  the  avc-  before  Thomson  C.  B.  at  the  Inst  assizes  for  Kenty 

biddc"  lo  *  ^he  case  wns  this :  the  plaintiffi  derived  title  by  lease 
wi«Ict*by  auc-  ^^^  release  from  one  HavckirtSj  who  let  the  premises  by 
tion» contain-  .  auction  to  the  defendant  at  i6L   per  Annmn.     The 

ing  the  descH|^  ^ 

tioBofilie  auctioneer  who  proved  the  letting  stated  upon  cross 

lor  which  they  examination,  that  when  the  lot  was  knocked  down  he 

bidder* and  the  handed  oTcr  to  the  defendant  a  written  paper  in  these 

rent  payable,  words;  "  Om  piccc  of  land  called  the  back  field  ad- 

bnt  not  rgned  ^ 

by  the  auc-  joining,  &c.  containing  three  acres  more  of  less  for  a 
•f  the  parties,  term  of  ten  years  at  i6L  per  Annum  to  Mr.  W.  Tim- 
be  such  a  mi-  bridge  J*  This  paper  was  unstamped;  and  thereupon 
agreement  as  *^  ^**  objected  that  it  could  not  be  received  in  evidence ; 
bestim^d**^**  neither  could  any  parol  evidence  of  the  rent  be  re- 

pufwisncto        ceived,  as  it  appeared   that  the  contract   had  been 

•ut.4SG.3-  .  .. 

r.  149  .nor inch  reduced  into  writing.     Objection  was  also  made  to  the 

wonldesdndc  Icase  and  release  under  which  the  plaintiffi  claimed, 

l!^K*diud"'  viz.  that  the  release  was  dated  the  i6th  April  and  pur- 

fwerelea^  ported  to  be  made  to  the  plaintifKj  as  being  in  posses* 

good  tosoppott  gJQQ  by  virtue  of  a  lease  for  a  year  bearing  date  ike  dw 

release  which  •'  */  o  ^ 

refers  to  a  leite  next  before  the  date  of  the  release,  whereas  the  lease 
mexth^wt  the  Was  dated  the  14th  of  April ;  and  therefore  it  was  said 
that  here  was  not  any  lease  to  support  the  release.  The 
karned  Judge  overruled  both  objections  and  the  plain- 
tiff recovered;  and  now  Onslow  Serjt.  renewed  his 
objections  upon  a  motion  for  a  new  trial.  And  upon 
the  first  in  order  to  shew  that  a  stamp  was  necessary, 
he  referred  to  48  G.  3.  c.  149.  sched*  part  i.  tit.  Agree* 

ment^ 


date  of  release. 
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ment,  which  imposes  a  duty  *^  on  any  agreement  of         1814* 
minute  or  memorandum  of  any  agreement,  whether  the        '"" 
same  shall  be  only  evidence  of  a  contract,  or  obligatory        agatMst 
on  the  parties  from  its  being  a  written  instrument*'*       ««»***o«. 
And  he  argued  that  this  written  paper  amounted  at  the 
least  to  evidence  of  a  contract;    and  according  to 
Brewer  v.  Palmer  (a)  its  production  could  not  be  dis« 
pensed  with. 

But  the  Court  after  inquiring  whether  the  paper  was 
signed  by  any  of  the  parties,  and  being  answered  in  the 
negative,  refused  the  rule  on  both  points.  Lord  EUenbo- 
rough  C.  J.  saying  that  the  paper  was  perfectly  collateral  . 
to  the  taking,  and  was  no  more  than  if  the  auctioneer 
had  told  the  defendant  on  what  terms  he  was  to  holdf 
and  was  not  like  an  original  minute^ 

Batlet  J.  added  that  it  seemed  dear  that  the  agrees 
ment  in  Breaker  v.  Palmer^  which  it  was  held  necessary* 
to  produce^"  must  have  been  signed  by  the  parties ;  and 
upon  the  other  point,  that  there  appeared  to  have  been 
a  lease  at  the  date  of  the  release,  which  would  give  the 
lessees  the  possession. 

Role  refused. 


Gg  % 
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Mdof,  DircHAM  against  Bond. 

A  cmint  for       '^THE  plaintiff  declared  in  the  first  count  for  breaking 
plitntiff's  srr-  and  entering  his  dwelling-house ;  in  the  two  next 

MrvhiomamlAit  ^^^^  assaulting  and  beating  him ;   and  in  the  last  for 
m.  V  be  joined  beatin£r  his  servant  per  quod  servitium  amisit.     Plea, 

with  oountt  in  **  r       1  "^ 

trespass.  not  guilty. 

A  general  verdict  for  the  plaintiff  upon  the  whole 
declaration  having  been  found  at  the  London  sittings 
with  5/.  damages,  it  was  moved  by  Campbell  in  arrest  of 
judgment  that  here  was  a  misjoinder  of  action,  the  last 
count  being  in  case^  and  the  others  in  trespass.  And 
he  argued  that  the  actions  for  beating  the  plaintiff's 
servant,  or  for  seducing  his  daughter,  or  for  adultery 
with  his  wife,  per  quod  consortium  or  servitium  amisit, 
all  stood  on  the  same  ground,  and  had  been  treated  by 
this  Court  as  actions  upon  the  case;  in  support  of 
which  he  cited  Cooke  v.  Sayer  (a),  Bennett  v.  AUcoti 
per  Btdler  J.  (i),  Mac/bdzen  v.  Olixxmi{c)  and  Parker 
y.  Ironfield  {d)j  in  the  latter  of  which,  being  an  action 
for  assaulting  and  seducing  the  plaintiff's  daughter, 
BtMer  J.  had  written  on  the  back  of  his  paper  book, 
that  it  was  an  action  on  the  case  and  not  of  trespass. 
He  admitted  however  that  this  had  been  considered 
otherwise  in  ff^oodward  v.  Walton,  {e) 

Lord  Ellekborough  C.  J.  In  the  opinion  of  those 
who  formed  the  register,  and  in  Tamishend*&  and  Corrt- 

(«)  £uiL  N.  P.  »8.    3  mis.  334.    6  £sft,  3S8.        (h)  a  T.  R,  167. 
(«)  6£«il,387-  (4  Ibid.z^i.  {e)  a  iVht  J?f/.  476. 

wir% 
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XDaU's  tables  this  action  has  been  treated  as  an  action  "of        1814. 
trespass ;  and  the  Court  of  Common  Pleas  in  Woodward      _ 
V.  Walton  {a)y   which   is  the  last  decision,    have  also         against 
treated  it  as  such.     For  some  puiposes  indeed  we  have 
considered  it  as  case,  but  for  general  purposes  we  will 
leave  it  Avhere  the  ancient  forms  and  the  most  recent 
decision  have  placed  it.     We  restore  the  old  practice 
and  adopt  the  last  cose. 

Bayley  J>  In  the  regiiler  and  many  books  of 
entries  trespass  and  a  count  for  beating  his  servant  per 
quod  servitium  amisit  are  joined.  Apd  in  Guy  v. 
Liv€sey{b)  trespass  for  assault  and  battery  on  the 
plaintiff,  nee  non  for  assault  and  battery  dn  the  wife 
per  quod  consort,  amis,  was  holden  to  be  well  brought. 

Dampier  J.  In  Woodward  v.  Walton  the  Chief 
Justice  observed  that  in  actions  by  a  master  for  an 
assault  upon  his  servant^  per  quod  servit.  amis,  there 
is  no  trespass  against  the  plaintiff,  yet  this  has  been 
considered  as  an  action  of  trespass;  and  in  Fitz.  Nat. 
Brev,  it  is  treated  as  trespass :  and  he  added  that  the 
opinion  of  Didkr  J.  in  2  T,  R.  167.  seemed  to  have 
been  founded  on  a  mistake.  And  it  appears  from  the 
concluding  part  of  his  judgment  in  Woodward  v.  Walton 
that  he  was  well  enough  inclined  to  have  arrested  the 
judgment,  if  consistently  with  law  he  could  have 
done  it. 

Per  Curiam^  Rule  refused. 
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i8r4« 


Saturday^ 
April  joth. 

The  solicitor 
under  a  com« 
missioo  of 
bankraptqr  ii 
not  liable  in  the 
^rtt  instance 
to  the  mes- 
senger, whom 
he  nominates, 
for  his  bill  of 
fees,  but  if  the 
iolicitor  agree 
inrith  the  pcti* 
tioning  creditor 
to  work  a  com* 
mission  for  a 
sum  certain^ 
Und  receive  a 
rreat  part  of 
that  sum,  he 
will  be  liable 
tosqch  nies- 
KQger, 


Hartop  against  Juckes. 

A  CTION  for  work  and  labour  done  by  the  plaintifi; 
as  a  messenger  under  certain  commiBsions  of  bank* 
ruptcj»  for  the  defendant  at  his  instance  and  request, 
and  also  for  money  had  and  receivedi  and  upon  the 
other  money  counts.  At  the  trial  before  Lord  EUerif* 
borough  C.  J.  at  the  London  sittings  after  last  term, 
the  plaintiff  claimed  7/.  i6s.  2d  for  his  bill  of  fees,  &c« 
as  messenger  under  a  commission  against  one  darksoUf 
and  142.  15. 10(2.  for  a  similar  bill  under  a  commission 
against  one  Bartlet/.  The  jury  found  a  verdict  for  the 
former  sum  only ;  as  to  which  it  appeared  that  the  de- 
fendant was  employed  by  the  petitioning  creditor,  as 
solicitor,  to  work  the  commission  for  a  sum  certain 
agreed  to  be  paid  him  by  the  petitioning  creditor,  a 
great  part  of  which  sum  the  defendant  had  received 
irom  him.  The  defendant  was  also  solicitor  to  the 
other  commission,  but  there  was  iio  such  agreement  ex- 
isting as  to  that.  The  plaintiff  was  nominated  by  the 
defendant,  and  appointed  by  the  commissioners,  messen- 
ger to  both  these  commissions,  and  his  bills  were  after- 
wards carried  before  the  commissioners,  together  with 
the  solicitor's  bills  of  costs,  and  were  allowed  by  them. 
Neither  of  the  commissions  had  been  superseded. 


The  AUcmey-General  moved  to  increase  the  verdict 
by  adding  14/.  u.  iod>  the  amount  of  the  bill  of  feev 
in  Barttetfs  commisidon,  and  he  referred  to  Ex  parte 
Hartop  {a)  for  the  opinion  of  the  Lord  Chancellor,  that 


II 


the 
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the  solicitor  is  liable  in  general  to  the  messenger.  And 
tbe  solicitor  is  the  person  usually  applying  to  the  mes- 
senger, who  has  no  means  himself  of  knowing  any  thing 
of  the  petitioning  creditor ;  and  suppose  the  commission 
does  not  proceed^  to  whom  can  he  look  but  the  soHci* 
tor;  and  if  it  does,  the  solicitor  will  be  entitled  to  rc«> 
imbursement  out  of  the  first  funds. 

But  Tie  Court  were  of  opinion  that  the  solicitor  was 
not  to  be  regarded  in  general  as  a  principal,  that  the 
messenger  is  aware  that  he  is  not  a  principal,  and  upon 
the  opening  of  the  commission  may  ascertain  who  is  the 
petitioning  creditor,  and  though  the  solicitor  is  the  me- 
dium-through  which  it  is  convenient  to  the  messenger  to 
receive  his  bill  of  fees,  that  will  not  make  him  a  principal. 

Rule  refused. 

G.  Mamoti  then  moved  to  enter  a  nonsuit,  contend- 
ing on  the  authority  of  a  case  Ex  parte  Dillon  (a)  before 
Lord  JUdesdalcy  that  costs  awarded  in  bankruptcy 
could  not  be  made  the  subject  of  an  action  at  law.  His 
Lordship  said  in  tliat  case  that  he  would  not  suffer  it, 
and  that  the  special  undertaking  by  the  assignees  to  pay 
them  made  no  difference. 

But  The  Court  said,  that  this  was  different  firom  the 
case  cited,  not  being  an  action  for  the  costs,  and  that  . 
the  rcceiptof  tlie  money  for  the  business  of  working  the 
commission,  in  wEich  was  included  the  business  of  the 
messenger,  made  the  solicitor  liable  upon  the  count  for 
money  had  and  received.    And  Lord  Ellenborough  C.  J. 

'a)  %  ScMu  &  Lef.  no,    S.  C.  Cookers  Jkuik,  Law,  644. 6th  eJit. 

Gg  4  seemed 
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seemed  not  inclined  to  accede  to  what  fell  from  Lord 
Bedesdale  in  the  case  cited  in  its  full  extent,  but  said 
i^ainsi         that  he  should  have  thought  otherwise,  where  the  part^ 
makes  a  special  agreement. 

Rule  refused. 


Satw^,  Arundell  against  Viscount  Falmouth. 

A  lord  of  the      T  SSUE  to   try  whether  under  the  ciG.  3.    c.  100. 

manor  watheld    X  /..i-i^.* 

entitled  to  an  (local  and  personal)  (a)    for  mclosing  lands  m  the 

dcr  anlnclosure  parish  of  fVoolhompton,  &c.  the  defendant  was  entitled 

^  W*rde^s*^ei  in  respect  of  a  farm  called  Brimpton  farm,  to  an  allot- 

of  the  manor,  ment,  over  and  above  such  allotments  as  he  miirht  be 

OTcr  and  above  ^       .       ^  ^ 

the  aiiotmcvt     entitled  to,  in  respect  of  depasturing  three  particular 

•warded  to  him  

by  the  act  in      head  of  Cattle  upon  Brimpton  marshes   and   Wymore 

r^ghtas bni of    common,  and  in  respect  of  his  right,  as  lord  of  the 

the  manor.         manors  ot  Brimpton  and  Skal/ardj  or  eidier  of  them,  to 

the  soil  of  the  said  marshes  and  common  respectively. 

(«)  By  the  lift  leetion  it  it  enacted,'  that  the  commiuioners  shall 
allot  onto  Viscount  Falmouth,  it  lord  of  the  said  manors  of  B.  and  S^  one 
full  1 6th  part  in  value  (the  whole  into  16  equal  parts  to  be  divided) 
i>f  the  comiDon,  heath,  and  wute  grounds  within  and  parcel  of  the- 
taid  manors  respectively,  and  tuch  part  or  parts  of  the  common, 
«      *«  marsh  lands  in  Brimpton,  not  exceeding  i-aoth  part  thereof^  as  in  the 

judgment  of  the  commissioners  should  be  in  compensation  for  and  in 
foil  satisfaction  of  hi|  right,  as  lord  of  the  uid  manors  respectively,  to 
the  soil  of  the  said  common  and  marsh  lands  respectively. 

By  sect.  99.  (after  the  several  allotments  before  directed  shall  have 
been  made)  then  the  commissioners  shall  allot  the  remainder  of  the 
commons,  open  and  common  fields,  common  meadows  common  pas- 
tures, common  marshes,  heaths,  and  other  commonable  lands  and 
waste  grounds  mmn/  the  several  frofrietors  thereof  ajid  persoas  interested, 
therein^  in  such  quantities,  parts,  shares,  and  proportions,  as  the  com- 
missioners shall  determine  to  be  a  full  and  just  compensation,  equiva- 
lent,  and  satisfaction  for  their  several  and*  respective  lands  and 
grounds,  righu  of  common,  and  other  rightt  aad  iatcrests  therein. 

I  a  '  adly, 
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adly,  Whether  the  defendant  was  entitled,  under  the         18 14. 
act,  in  right  of  Brimpton  farm  in  respect  of  the  depas*        

-  -     Arundell 

tunng  cattle  upon  the  said  marshes  and  common,  over         a^'aimt 
and  above  such  allotments  as  he  might  be  entitled  to,       '  almout  . 
in  respect  of  his  right,  as  lord  of  the  8aid  manors  re- 
spectively, or  either  of  them,,  to  the  soil  of  the  said 
marshes  and  common. 

Upon  evidence  at  the  trial  before  Graham  B.  at  the 
last  assizes  for  Berks,  it  was  proved  that  Brimpton  farm, 
containing  about  273  acres,  formed  part  of  the  demesne^ 
of  the  manor  of  Brimpton^  and  that  there  had  been  an 
uninterrupted  usage,  for  a  long  series  of  years,  for  the 
occupiers  of  that  farm  to  turn  out  the  cattle,  which  had 
.wintered  there,  on  the  marshes.  There  was  no  evidence 
to  oppose  this  but  some  presentments  by  the  homage 
restricting  the  right  to  the  three  head  of  cattle  men- 
tioned in  the  first  issue,  but  these  presentments  had 
never  been  acted  upon.  The  jury  found  a  verdict  for 
the  defendant. 

Jtrvis  moved  for  a  new  trial,  on  the  ground  that 
notwithstanding  upon  the  finding  by  the  jury  it  must 
be  taken  that  there  was  a  right  of  conmion  attached  to 
Brimpton  Farm^  still,  it  being  parcel  of  the  demesnes  of 
the  manor,  the  lord  was  not  entitled  to  an  allotment  in 
respect  of  it,  he  being  already  compensated,  by  a  spe- 
cific  allotment  awarded  to  him  by  the  act,  in  respect  of 
his  rights  as  lord  of  the  manor.     But 

Tike  Court  refused  the  rule;  Lord  EUenborough  C.  J. 
saying  it  would  be  hard  to  exclude  the  lord,  who^  in 
some  cases,  might  be  the  principal  landed  proprietor  in 
the  parisbi  from  compensation  in  proportion  fo  his  in- 
terest 
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1814.  tereftt,  because  the  act  awarded  him  one-aixteeathia 
*""~^  respect  of  his  right  as  lord.  If  such  was  to  be  the 
^niM/  effect  of  that  clause»  the  lord  would  never  consent  to  an 
ALMovTm  jQ^Qguf^.  £qy  |}|^q  supposing  him  to  be  proprietor  of 
1000  acres,  and  that  there  was  but  one  other  proprietor 
of  an  100,  the  lord  must  take  i-i6th,  and  the  other  the 
residue.  But  it  has  always  been  understood  upon  these 
inclosurcs,  that  the  lord  is  to  be  compensated  for  his 
demesne.  Under  this  act  the  whole  question  turns  on 
the  meaning  of  the  words  in  f.  2^  which  direct  the  re* 
mainder  of  the  commons  to  be  allotted  among  the  several 
persons  interested  therein.  In  a  liberal  sense  of  these 
words  the  lord  is  interested  in  a  twofold  way:  1st,  as 
lord  of  the  soil ;  and  adly,  in  respect  of  that  estate, 
which  in  the  hands  of  another  person  would  be  entitled 
to  a  right  of  common.  And  although  the  lord,  being 
owner  of  the  soil  of  the  waste^  cannot  in  strictness  claim 
a  right  of  common  over  it  in  respect  of  his  demesnes, 
inasmuch  as  during  the  unity  there  would  be  a  merger 
of  that  right;  yet  he  has  such  an  interest  in  respect  of 
bis  estate  as  the  commissioners  may  well  contemplate 
and  under  the  words  df  this  act  may  lawfully  assign 
him  a  compensation  for  it. 

XjeBlavcJ*  Thejury  hare  found  the  fact  on  the 
evidence^  that  the  lord  was  entitled  to  this  right;  and 
the  only  remaining  question,  whether  he  is  entitled  to  a 
compensation  in  lien  thereof  is  a  question  of  law  arising 
on  the  construction  of  the  act  of  parliament.  The  aptb 
section  does  not,  as  many  of  these  clauses  d<^  enact  that 
the  residue  shall  be  divided  among  the  other  pn^e- 
tor%  but  that  it  shall  be  divided  among  the  several 
proprietors  and  persona  interested  therein;  and  farther, 

that 
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that  it  shall  be  ili  such  proportions  as  the  commissioners  1814. 

shall  determine  to  be  a  full  compensation  for  their  lands,  — 

rights  ofcommon,  and  other  rtghU.     Under  this  clause  against 

therefore  can  we  say  that  the  lord  is  excluded ;  and  if  *        ^ 
not  excluded,  he  must  have  an  allotment  in  lieu  of  his 
rights. 

Bayley  J.  The  jury  have  properly  found  the  &ct ; 
for  the  presentments  were  entitled  to  no  weight  They 
were  in  their  origin  decidedly  for  the  interest  of  those 
who  made  them,  and  were  made  against  the  rights  of  a 
person  who  was  not  entitled  t<f  be  heard;  and  they  are 
not  followed  up  by  any  act. 

Dampier  J.  The  21st  section  only  ^?es  the  lord  a 
compensation  for  his  right  to  the  soil  of  the  common 
and  marsh  lands ;  but  the  lord  bad  also  a  right  to  stock 
from  his  demesne  lands,  and  the  29th  section  directs  the 
residue  to  be  allotted  among  the  persons  interested 
therein.  Here  the  lord  has  an  interest  in  respect  of  the 
demesne;  for  he  has  a  right  to  turn  his  cattle  oa  the 
common  in  respect  of  that  land,  as  any  other  commoner 
may,  observing  not  to  overstodc  Hiere  axe  no  words 
of  exclusion  such  as  other  prcprietaris  and  he  is  one  of 
the  proprietors. 

ibilerifittfld. 
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saturiej,  MoRAViA  Etid  Another  against  D.  Hunter  iand 

^^"'^°""  J.  W.  Glass. 

inasfiimpsit       INDEBITATUS  assumpsit  aizainst  the  defendants 

against  two,  X  . 

where  c»iie  and  One  A,  Hunter^  and  one  i?.  Rainey,  {which  said 

pleads  non  as- 

sumpsit  and  a  A.  H.  and  R,  IL  have  been  outlawed).     D»  Hunter 

nip%y,  and  the  pleads,  I  st,  non  assumpsit;  adly,  a  special  plea  of  bank- 

r'nolirptole!'  r"Pt<y  under  49  G.  3.  c.  121.;  sdly,  a  general  plea  of 

**"**^*1^^T'/  bankruptcy.     G/a55  pleads  non  assumpsit.     The  plain- 

maiters  pleaded  tiUs  entered  a  nolle  pros,  as  to  D.  Hunter  as  follows : 

by  him,  and  the 

otherdefendant  ^'  And  the  plaintiffs,  inasmuch   as  they  cannot  deny 

iusempsit,  the  the  several  matters  above  pleaded  by  the  said  D.,  freely 

dlschargecTby  ^^^^  ^^  court  confess  that  they  will  not  further  prose- 

the  nolle  pro-  ^ute  their  suit  airainst  him  the  said  Z)."     And  now,  a 

sequk  ^ 

verdict  having  been  found  against  GUisSj  and  judgment 
thereon,  it  was  moved  by  Campbell  in  arrest  of  judgment 
that  the  plaintiffs,  by  having  entered  a  nolle  prosequi  as 
to  Hunter  upon  the  several  matters  pleaded  by  him,  had 
confessed  the  non  assumpsit  as  well  as  the  other  pleas, 
and  therefore  the  other  defendant  Glass  was  also  dis- 
chargj/d.  And  in  Nake  y.  Ingham  {d)y  where  upon  a 
plea  of  bankruptcy  by  one  of  two  defendants,  and  a 
nolle  prosequi  as  to  him,  and  judgment  against  the  other 
defendant,  and  such  judgment  was  held  well,  that  was 
not  like  the  present  case  where  there  is  a  plea  of  non 
assumpsit ;  and  therefore  Denhon  J.  in  that  case  took 
the  distinction,  that  the  plea  of  the  bankrupt  was  not  a 
plea  to  the  action,  but  only  a  personal  discharge,  but 
that  if  one  defendant  was  to  plead  a  plea  that  was  to  go 

(fl)  ifFf/f.89. 

to 


Moravia 
againit 
Glass. 
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to  the  action  of  the  writ,  he  thought  it  might  then  have 
a  different  consideration. 


*  But  the  Court  held  that  the  nolle  prosequi  was  in 
effect  only  a  confession,  that  as  far  as  regards  Hunter  he 
had  a  defence  on  the  matters  pleaded  by  him. 

^   Rule  refused. 


Ramsbottom  against  Mortley.  ^Apntl^h. 

nr  HIS  was  a  similar  case  in  all  respects  with  that  of  A  written  pa- 
Ramshottom  v.  TurAridgey  ante  434.,  with  this  dif-   ThLauftionccir, 
ference,  that  the  written  paper  handed  over  by  the  auc-   J" tht^bld^dc^    • 

tioneer  to  the  defendant  was  signed  by  the  auctioneer,  and  ^®  "^^f^om  lands 

^  *  ^  '  were  let  by 

Thomson  C.  B.  ruled  that  it  ought  to  be  stamped,  and  auction,  con- 
thereupon  directed  a  nonsuit.  scription  of  the 

lands  the  term 
for  wliich  they 

Best  Serjl.  applied  to  set  aside  the  nonsuit  on  the  "JJ j^J  ^^nd^thc 
ground  that  this  was  neither  a  contract  nor  evidence  of  '^"^  payable, 

^  must  be  stamp- 

a  contract,  inasmuch  as  the  name  of  one  of  the  contract-  ed  pursuant  to 

•  1  I       .     1   *'*^  48  G.  3. 
ing  purtios,  the  lessor,  was  wanting  to  it.    And  he  cited  r.  149. 

Champion  v.  Plummer.  {a)  ^ 

Lord  Ellenborough  C.  J.  It  may  not  be  evidence 
of  the  whole  contract,  but  it  is  evidence  of  a  material 
part'  If  a  necessary  part  in  the  proof  of  the  contract, 
I  think  that  it  ought  to  be  stamped. 


Damfier  J.     This  may  not  be  such  a  memorandum 
of  the  contract  as  would  satisfy  the  statute  of  frauds,  but 

it 


MORTtlT. 
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it  is  such  a  mtittorandum  of  the  agreement  as  requires 
a  stamp.  It  is  not  evidence  of  the  entire  contract,  but 
ajainst  is  a  memorandum  signed  by  the  agent  of  one  of  the 
parties,  and  surely  that  is  evidence  of  the  contract.  In 
the  case  decided  the  other  day  the  paper  was  no^  signed 
by  any  one. 

Per  Curiam^  Rule  refused. 


scfuriay.         Do£y  OH  the  Detnise  of  Esdaile  and  Others^ 
^"  ^^  *  against  Mitchell  and  Another. 


The  bargtio  ry  ECTMENT  tried  before  Thomson  C.  B.  at  the  last 
^mratttioncr*  assizes  for  Surrey^  for  certain  freehold  lands  of  one 

pf 'J'ba'^wT  B.J.MUduU,  a  bankrupt,  of  whom  the  lessors  of  the 
ropt'sfrcchoUl  P^^i'^tiff  were  tlie  assignees,  and  the  demise  was  laid 
lands,  doe*  not    ^fter  the  date  of  the  commission,  but  before  the  general 

relate  to  the  ^ 

act  of  bank-       assignment,  and  also  before  the  bargain  and  sale  of  the 

ruptcysoatto     _       ,    .  .       ,        i  .    .  t  • 

vest  the  title  in  lafius  m  question  by  the  commissioners  to  the  assignees. 
frotn*that ^e.  And  lipon  exception  taken  that  the  demise  was  insuffi- 
?nejJ«^mentbV  ^ient,  the  learned  Judge  directed  a  nonsuit. 

the  assignees 
upon  a  demise     . 

laid,  after  the         And  now  Lowes  moved  for  a  new  trial  on  the  ground 

ruptcy  but  be-    that  the  bargain  and  sale  when  executed  shall  relate  to 

and  sale,  a2*"*  the  act  of  bankruptcy,  and  so  the  demise  which  was 

jugedtli.  ^f^^^  ^g  commission,  and  of  course  after  the  act  of 

bankruptcy,  was  well  enough.     And  he  said,  that  die 

case  oi  Perry  v.  Bcmes  {a\  on  which  the  learned  Judge 

formed  his  opinion  at  the  trial,  did  not  sustain  the  ob« 

jection  to  which  he  dien  yielded,   because  that  case 

C«)  r.  Jms»  Z96.     &  C.  I  Fentr.  360.    See  also  EUki  r.  ZMj;, 

turned. 
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turned,  not  upon  the  relation  of  the  baigain  and  sale  to        1814. 
the  act  oif  bankruptcy,  but  on  the  relation  of  the  inrol-        — — 
ment  to  the  bargain  and  sale^  which  inrolment  being        against 
expressly  enjoined  by  the  stat.  x  3  Eliz.^  of  bankrupts,  was 
held  not  to  enure  by  relation  like  the  common  case  of 
bargain  and  sale  inroUed  under  the  stat  H.  8.  of  inrol* 
tnents.     But  in  this  case,  after  the  execution  of  the 
bargain  and  sale,  in  the  same  manner  as  after  an  assign- 
ment by  the  commissioners  of  the  bankrupt's  goods  (a), 
the  assignees  were  in  by  relation  to  the  act  of  bank*  ' 

ruptcy;  and  so  it  was  argued  and  not  denied  in  Doe  v. 
TeUi7ig{b)i  but  that  being  the  case  of  an  insolvent  debtor 
where  the  act  of  parliament  vests  his  estate  in  the  clerk 
of  the  peace  until  conveyance,  the  doctrine  was  held  not 
to  apply. 

7%e  Court  inquired  if  there  was  any  authority  extend- 
ing the  doctrine  of  relation  to  the  conveyance  by  the 
commissioners  of  the  bankrupt's  freehold,  for  without 
some  authority  it  would  be  going  too  far  to  carry  it  to 
that  extent ;  and  (no  authority  being  cited)  they  said 
that  it  remained  in  the  bankrupt,  though  not  benefi- 
cially, until  taken  out  of  him  by  the  conveyance. 

Rule  refused* 
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1814. 


'm^'^IL  I^^Ej  o"  th^  Demise  of  Eliz.  Hick,  against 

Dring.* 


Devise  of  all 
and  singular 


^JECTMENT  tried  at  the  Lent  assizes  1813  for 
my  eiTecMof  Norfolk,  before  Grose  J.,  when  a  verdict  was  found 

what  nature  or    -        ,         i   .     ./«•        «  .  ^  .    .  ^    i      ^ 

kindtoever,"  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on 

rhc'redrsute.  the  following  cose: 

bJ  cofiicted  ""*'       Sobert  Hick  being  entitled,  as  heir  at  law  to  one  *^ 

from  the  will  scpA  Hicky  to  the  undisposcd  of  reversion  in  fee  of  cer- 

itsclfthatsuch 

wasthc  tc$ta-  tain  freehold  estates  in  Norfolk  and  Cambridgeshire,  ex- 
pectant on  the  death  of  Ann  the  widow  of  the  said 
Joseph,  who  was  tenant  for  life  under  the  will  of  the  said 
Joseph,  which  estates  were  in  1776,  at  the  death  of  the 
said  Joseph,  of  about  the  yearly  value' of  40/.,  married 
the  lessor  of  the  plaintiff,  by  the  name  of  Elizabeth 
Watte,  widow,  whose  former  husband,  Isaac  Watte,  was 
then  living;  but  that  fact  was  unknown  to  both  parties. 
Afterwards  the  said  Robert  made  his  will,  dated  the  6th 
oi  April  1807,  and  properly  executed  by  him  in  the 
presence  of  and  attested  by  four  witnesses,  in  the  follow* 
^  ing  words :  "  I  Robert  Hick  of,  &c.  do  declare  this  to 
^*  be  my  last  will  and  testament,  by  which  I  do  give 
^^  and  bequeath  to  my  wife  Elizabeth,  or  reputed  wife, 
•«  all  and  singular  my  effects  of  what  nature  or  kind  «o- 
"  ever,  to  her  own  use  and  enjoyment  during  her  natu- 
'*  ral  life,  and  at  her  death  to  be  equally  divided  between 
*^  our  surviving  children."  The  testator  died  900a 
after  the  making  of  his  will  without  revoking  or  altering 
the  same,  and  leaving  the  lessor  of  the  plaintiff  his 
supposed  wife,  and  three  sons  now  living,  namely,  Jo^' 

sephy 
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seph^  Eobert^  and  John^  all  baptized  as  their  children,        1814. 
and  having  obtained  that  reputation  in  the  lifetime  of        ' 
the  testator,    jinftf  the  tenant  for  life,  died  in  181 1.         agaast 
The  defendant  John  Dring  is  the  son  and  heir  at  law  of 
SusannaAy  the  sister  of  and  hen:  at  law  to  the  testator, 
who  married  one  John  Dring.     The  testator  died  pos* 
sessed  of  personal  estate  to  the  amount  of  about  iiS/., 
and  in  his  lifetime,  and  in  the  lifetime  of  Ann  the  tenant 
for  life,  had  an  offer  made  to  him  for  the  purchase  of 
his  reversionary  interest  in  the  estate  in  question,  which 
he  declined  to  accept. 

The  qu^tion  for  the  opinion  of  the  Court  Is,  whether 
the  reversionary  interest  of  the  said  Robert  Hick  does  or 
does  not  pass  under  and  by  virtue  of  his  aforesaid  will 
to  his  widow,  the  lessor  of  the  plaintiff.  If  it  does,,  the 
verdict  to  stand ;  but  if  not,  a  verdict  to  be  entered  for 
the  defendant.  ~  .  ^ 

This  case  was  argued  in  last  Hilary  term  by  Blosset 
Serjt.  for  the  plaintiff^  and  Best  for  the  defendant, 
when  the  Court,  in  the  absence  oi Dumpier  3>y  gave  TuesJay^Feh.u 
judgment  in  favour  of  the  defendant;  but  some  days 
afterwards  they  intimated  to  the  counsel  for  the  plain- 
tiff, that  if  it  was  desired,  they  would  hear  a  second  ar-  Tuesday, Fa.%. 
gument ;  and  so  the  case  was  again  argued  on  this  day 
by  Holrojfd  for  the  plaintiff,  and  Best  for  the  defendant. 
For  the  plaintiff  it  was  argued  in  substance  as  follows : 
The  reversionary  estate  of  the  testator  passed  to  the 
lessor  of  the  plaintiff  under  the  word  effects.  That  the 
word  effects  is  capable  of  carrying  the  real  estate, .  if  it 
be  used  with  that  intent,  is  clear  as  well  from  the  rule 
of  law  as  from  authcMrities.  The  rule  of  law  is  this,  that 
the  words  which  a  testator  uses,  who  is  supposed  to  be 

Vol.  IL  H  h  inop? 
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1814.       inops  cpnsilii,  shall  not  be  taken  strictly,  but  shall  give 
way  to  the  intent,  notwithstanding  they  may  not  be  apt 

^ainft        to  such  an  intent,  but  may  even  be  repugnant  to  it. 
Therefore   in  Doe  v.  To/ield{a)  the    words  personal 
estate  were  held  to  carry  the  real;  and  so  the  word 
legacy  may  signify  a  devise  of  land  (£)•      Now  in  order 
to  collect  the  intent,  the  Court  will  look  not  only  to  the 
words  of  the  wilt,  but  also,  considering  the  situation  and 
circumstances  of  the  testator,  to  the  frame  and  object  of 
it ;  which  in  this  case  was  clearly  for  the  provision  of 
his  wife,  or  her  whom  he  reputed  to  be  such,  during  her 
life,  and  for  his  children  after  hen    And,  the  greater 
value  of  the  real  property  as  compared  with  the  per- 
sonal  is  also  material  in  this  case,  to  enable  the  court  to 
judge  whether  it  was  likely  that  the  testator  should  have 
overlooked  it  {c) ;  and  to  the  same  end  it  is  stated  that 
an  offer  was  made  him  for  the  purchase  of  his  rever- 
sion, to  shew  that  it  is  not  probable  that  he  could  have 
forgotten  he  had  such  an  estate.     Again,  the  will  is 
executed  and  attested  in  such  a  form  as  of  necessity 
imports  an  intent  to  pass  the  real  estate.    For  all  which  . 
reasons  it  is  submitted  that  there  is  an  apparent  intent 
to  pass  the  real  estate,  and  if  so,  the  word  ejfects  is 
sufficient  for  that  purpose.    And  as  to  there  being  no 
introductory  clause  in  this  will  expressive  of  the  inten- 
tion to  dispose  of  every  thing  which  the  testator  had,  it 
has  been  truly  said  that  very  little  inference' can  be  drawn 
from  mere  formal  wonk  of  introduction  {i).    But,  2dlyt   • 

(«)  XX  Eaf,  246.  {*)  X  Maft,  37.  note  (*). 

(()^Per  Cbamkrt  L  in  Xoe  ▼.  Tend,  %  N.  Jt,  %%u 
\fi  Per  Lord  SlUdorwib  C.  J.  14  £01/,  37^ 

inde* 


XliUMa, 
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independently  of  any  intention,  the  word  effects^  as  it  is        x8i4« 
found  in  this  will,  does  of  itself  pass  the  real  estate.       -«-— 

'  Doe 

The  words  all  and  singular^  and  of  what  nature  or  kind  exainft 
soever^  with  which  it  is  coupled,  shew  at  least,  that  it 
was  intended  to  bear  the  largest  possible  construction 
that.the  word  is  capable  of.  And  there  is  nothing  A 
tI  termini  to  confine  its  construction  to  things  personal, 
as  contradistinguished  from  things  real.  In  Bex  y. 
Adett  (a)  Lord  Atoanky  said,  **  effects  is  a  very  large 
and  general  term,  and  is  confined  to  no  particular  de- 
scription of  property  either  in  specie  or  value.'*  In  its 
etymology  it  is  derived  firom  efftcio^  to  accompltsb,  and 
means  such  things  which  a  man  has  gained  or  acquired, 
and,  in  a  more  general  sense,  which  he  hath;  it  is  sy- 
nonimous  with  a  man's  substance,  or  all  he  is  worth ; 
and  a  devise  of  all  he  is  worth  has  been  held  per  se  to 
pass  the  real  estate  (&).  So  in  Hogan  v.  Jackson  (c) 
Lord  Mansfield  took  effects  to  be  synooimous  with 
worldly  ^substance,  which,  he  said,  meant  whatever 
could  be  turned  to  value ;  and  therefore  real  and  per- 
sonal effects  meant  all  a  man's  property ;  and  yet  it  is 
observable  that  that  was  a  devise  of  <<  all  the  effects  both 
real  and  personal  which  he  should  die  possessed  of," 
which  therefore  imported  a  chattel  interest;  and  the 
tesutor  died  possessed  of  leases  whidi  would  have  satis« 
fied  the  word  <<  eflfects"  in  a  more  restrained  sense; 
neverthdess  it  was  held  to  carry  the  fee.  That  there* 
fyre  is  a  strong  authority,  deciding  upon  the  natural 
import  of  the  word  ffiets^  and  shews  that  «  effects  of 
what  nature  or  kind  soever,'*  in  the  present  instanocL 
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1814*  must  mean  all  his  property ;  for  what  difference  is  theie 
between  a  man's  saying  all  mf  ^fficts  real  and  personal^ 
and  his  saying  all  mtf  ^cts  qf  vAai  nature  or  kind  jo- 
ever  ?  If  in  that  case  real  ^ecU  meant  real  prc^per^', 
and  carried  the  fee»  in  this,  ^cU  must  mean  jptpe?^/ 
and  the  word  property  will  carry  a  fee ;  Doe  v.  Lan^ 
lands  (a).  So  in  Doe  \.  White  (6),  and  Doe  v.  Troid{cU 
the  word  ^ects^  and  in  Doe  v.  Lainchbmy{d)^  both  pnh 
perty  and  effecisy  were  held  to  comprehend  the  real 
estate.  And  Carnfield  v.  Gilbert  (e)  does  not  decide 
more  than  this^  that  the  sense  of  the  word  effect$  may 
be  restrained  by  the  context  It  is  so  restrained  in 
seTeral  of  the  bankrupt  statutes,  where  it  is'  used  in 
contradistinction  to  estate;  but  that  is  no  reason  for  re- 
jtraining  it  in  all  cases. 

For  the  defendant,  it  was  denied  that  the  Court  .could 
look  to  circumstances  dehors  the  will  in  order  to  collect 
the  intention ;  and  therefore  it  was  said  that  this  was  a 
mere  question  upon  the  construction  of  the  w<xd{|^ki£% 
simply,  and  as  it  stood  alone,  without  any  thing  to  mark 
ih  what  particular  soise  the  testator  used  it;  and  that 
ttnless  the  word  e^cts  did  prqprio  vigore  pass  the  real 
Mate^  the  rule  that  the  heir  at  law  shall  not  be  disin- 
lierited  but  by  express  words  or  necessaiy  implicalioa^ 
must  (Hrevail.  But  it  was  insisted  that  ^ff^cts^  in  its  na- 
tural and  legal  acceptation,  is  confined  to  personaltjr  ^ 
and  all  the  cases  where  it  has  been  carried  fiuther,  will 
be  found  to  have  depended  upon  context,  and  therefivre 
not  to  help  this  case^  wiiere  the  coiatniction  is  nerd/ 
tipon  the  word  itself.    And  someiiftM^  asitkadaiktedi 

{a)  uSatt,  370.  (h.  l  Snt,  33.  («)  ZiM^at,  39^ 

{d)  It  MasiriSO,  («)  3  JItff/,  ji6, 

contest 
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context  will  restrain  injitead  of  enlarging  the  sense  <^  1S14. 

general  words ;  as  in  Doe  v.  Buehner  (a)»  and  HiUon  v.  — — — 

KemoorUy  {b).    But  independently  of  all  context,  when-  agMutt 
ever  the  Court  has  bad  occasion  to  consider  the  pri- 
mary import  of  the  wprd  effectSi  it  baa  always  hel4  it  t# 
relate  to  things  personal  only. 

Lord  EixENBOBOUGH  C.  J.  No  case  has  ever  ytf 
eome  before  the  Court .  touching  either  a  will  or  any 
other  subject,  that  I  am  aware  of,  where  the  Court  havB 
been  called  upon  to  pronounce  on  the  technical  meaning 
of  the  word  effects,  denuded  as  it  is  here  of  all  conteai^ 
unless  indeed  the  words  <^  of  what  nature  or  kind  soever^ 
can  be  considered  as  context  and  e3q>lanatory  of  it  In 
CdmfiM  V.  Gilbert,  and  Do^  v.  Lainchbwy,  it  was  taken 
for  granted  that  efiects  in  it9  natural  signification  im* 
pcHts  personal  effects;  and  no  case  has  yet  occurred  in 
which  that  signification  unaided  by  context  has  been 
extended  to  r^al  estate.  Where  a  testator  has  used  the 
general  introductory  words  <<  as  to  all  my  worldly  sub* 
atance,"  and  the  word  effects  has  been  coupled  with  the 
words  '*  real  and  persimal,*'  as  in  Ifogan  v.  Jackson^ 
there  it  has  been  considered  that  the  context  ^ve  it  a 
more  enlarged  and  comprehensive  sense  than  it  would 
otherwise  have  bome^  and  the  w<Md  effects  has  ^om  the 
declared  intention  of  the  testator  been  holden  to  pass 
the  whole  interest  in  the  lands.  And  so  in  Doe  i. 
Chilcot  V.  White  the  words  <<  aaid  effects"  by  reference 
to  the  aateoed«it  bequest,  which  comprehended  both 
real  and  personal,  were  hidden  to  indude  the  real  also ; 
but  that  waa  so  held  by  the  Court  noc  i^n  the  Import 

0>)  ( r. M'  foa   .     (^  I »»t.S5> 

H  h  3  of 
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18 14«        of  the  word  effectn  simply,,  but  as  it  dmved  force  from 
^^^  the  reference  that  was  given  to  it.    On  the  other  hand 

'g^i'^  it  may  be  said,  that  in  Cornfield  v.  Qilbert  the  Court  in 
holding  that  the  word  effects  did  not  extend  beyond  the 
personalty,  did  not  decide  upon  the  general  import  of 
that  wordf  because  there  was  some  context  which  fa- 
voured the  narrower  construction,  for  the  testatrix  ex- 
cepted out  of  her  eflfects  her  wearing  apparel  and  plate^ 
whidi'  was  an  exception  clearly  of  a  personal  nature^  and 
also  directed  that  her  efiects  should  be  divided  by  her  exe- 
cutors. In  the  present  case  therefore,  for  the  first  time^ 
the  Court  is  called  upon  to  give  it  a  sense  unaided  by 
context  We  have  a  familiar  meaning  attached  to  the 
word  effects,  in  its  common  use,  and  as  it  is  used  in  the 
statutes  relating  to  bankrupts,  where  estate  and  effects, 
reddendo  singula  singulis^  denote,  the  one  things  per- 
sonal, the  other  things  real ;  and  I  am  not  aware  of  any 
case  where  it  has  been  holden  in  its  primary  and  original 
signification  to  mean  things  real.  In  the  present  case, 
if  I  were  asked  my  private  opinion  as  to  what  this  testa- 
tor really  meant  when  he  made  use  of  the  word,  I  must 
suppose  that  he  meant,  diat  which  lus  duty  prescribed 
to  him,  to  convey  all  his  property  for  the  maintenance 
of  his  family;  but  sitting  in  a  court  of  law  I  am  not  at 
liberty  to  collect  his  meaning  from  matter  dehors,  but 
cnly  from  the  expressions  used  on  the  face  of  the  will. 
The  rule  of  law  is  peremptory  that  the  heir  shall  not 
be  disinherited  unless  by  plain  and  cogent  inference 
ansing  from  the  wovds  of  the  will.  Here  the  subse- 
quent words,  *^  xxt  what  nature  or  kind  soever,"  are 
tacitly  implied  in  the  preceding  word  **  aU,''  and  carry 
the  sense  no  farther;  they  are  not  an  expansion  of  the 
ward  eflbcfar  beyond  its  natural  meaning.  Admitting 
10  that 
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that  they  import  that  it  shall  be  taken  in  its  most  en*         1814. 


Dob 


larged  sense,  I  am  content  to  take  it  so^  but  I  cannot 
go  bejrond  its  natural  sense.  It  is  no  doubt  a  matter  of  agmma 
great  regret  to  be  compelled  so  to  decide,  because  one 
cannot  but  feel  that  such  a  decision  may,  and  perhaps 
wUl,  disappoint  what  ought  to  have  been  and  what  pro- 
bably was  the  intention  of  the  testator;  but  we  cannot 
yield  to  our  wishes  and  overstep  the  fair  rule  of  con- 
struction, in  order  to  give  to  the  word  a  sense  more 
agreeable  to  our  inclinations  and  the  testator's  duties, 
which  sense  it  does  not  of  itself  bear^  We  are  bound  by 
the  terms  which  he  has  used,  and  cannot  look  beyond 
them  into  extrinac  matter  for  their  interpretation;  and 
in  the  two  cases  which  I  at  first  mentioned  it  was  con- 
sidered that  effects  primarily  imported  only  personal 
effects.  I  think  therefore  that  there  must  be  the  same 
judgment  as  we  before  pronounced. 

Le  Blanc  J.  If  the  Court  were  at  liberty  to  look  to 
extrinsic  circumstances,  to  the  nature  or  comparative 
value  of  the  real  and  personal  property,  or  to  the  situar 
tion  in  which  the  testator  stood  witli  regard  to  his  fa- 
mily, in  order  to  see  what  disposition  of  his  property  he 
probably  intended  to  make,  they  would  undoubtedly  be 
inclined  to  say  that  he  must  have  intended  to  pass  his 
real  estate.  But  that  would  be  a  very  dangerous  rule 
to  go  by^  because  it  would  be  to  say  that  the  same  words 
should  vary  in  their  construction  according  to  the  quan- 
tity of  the  property  or  the  situation  of  the  party  dis- 
posing of  it:  and  that  the  will  of  one  man  who  had  a 
lawful  wife  and  Intimate  children,  and  the  will  of  an- 
other man  who  had  lived  with  a  woman  not  lawfully 
but  reputedly  his  wife^  and  who  had  illegitimate  chil- 
H  h  4  dren, 
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i8r4«  dren,  and  died  seised  and  possessed  of  real  and  personal 
propertj,  sbould  receive  a  difierent  construction.  There* 
fore  to  avoid  an}'  such  incongruity  the  Court  sedcs  the 
construction  in  the  words  alone  of  the  will.  In  the 
present  case  there'  is  no  introductory  clause^  and  the 
.  circumstance  of  the  attestation  by  four  witnesses  is  not 
enough  of  itself  to  shew  a  dear  intention  by  the  lestator 
to  devise  his  real  property.  Hien  the  words  of  the  de- 
vise are,  **  all  and  singular  my  efficts  of  what  nature  or 
Itind  soever."  The  (Juestion  is,  what  b  the  meaning  of 
the  wonl  effects.  If  the  Court  can  see  that  the  testator 
meant  by  it  to  pass  his  real  estate,  then  the  judgment 
must  be  for  the  plaintiff;  but  if  we  are  not  perfectly  sa-^ 
tisfied  upon  that  point,  then  the  judgment  must  pass  for 
the  heir.  It  has  been  argued  on  behalf  of  the  plaintiff, 
that  we  are  to  construe  the  wol^  (ff^ects  by  looking  to 
the  diflPerent  ways  in  which  different  testators  may  have 
used  it  in  the  several  cases.  But  I  doubt  if  that  be  a 
safe  rule :  tlie  safer  rule  is  to  abide  by  such  construction 
as  courts  of  justice  have  put  on  the  word.  Referring  to 
decided  cases  we  cannot  but  collect  from  two  of  then  at 
least,  decided  at  considerable  intervals,  tliat  (iie  Conrt 
has  treated  the  word  effects  in  its  primary  sense  as  pass- 
ing only  the  personal  and  not  the  real  estate.  If  that 
be  so,  let  us  see  whether  in  this  instance  it  can  be  ck* 
tended  beyond  its  primary  sense  to  carry  the  real  estate^ 
Without  going  through  the  cases  which  have  been 
stated  at  the  bar  and  commented  on  by  my  Lord,  it  is 
enough  to  observe  that  they  all  turned  upon  the  con- 
struction which  was  due  to  the  word  efficts  as  it  was 
aided  by  the  context.  But  there  is  not  the  aid  of  con* 
text  in  this  case,  but  the  question  resolves  itself  into 
what  is  its  priipary  signification ;  and  that  I  take  it  is 

1 1  confined 


baiMo. 
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cotifiiied  to  thingfr  personal.    It  has  been  ^ao  used  in        1814. 
several  acts  of  parliainent»  and  particularly  in  tbe  acts        ■" 
^elating  to  bankrupts.    Upon  the  whole  I  cannot  see      '  ^g^!^ 
my  way  clearly  enough  to  say  that  in  this  instance  the 
word  was  used  with  intent  to  pass  the  real  estate;  and 
therefiMre  there  nust  be  judgment  for  tbe  defendant. 

Bayley  J.  I  have  entertained  considerable  doubts 
upon  this  case.  It  seems  to  me  however  that  the  plain* 
ti£f  is  not  entitled,  but  that  the  defendant  is.  In  order 
to  entide  tbe  plaintiff,  we  must  be  satisfied  that  k  was 
the  intention  of  the  testator  to  pass  his  real  property. 
Ifthatisleft  indoubt  oQthefaceof  the  will,  tbeneces-> 
sary  consequence  is  that  we  ought  not  to  diange  the 
possession,  and  take  it  from  tbe  heir  and  give  it  to  the 
devisee.  There  is  not  any  case  in  which  effids  per  se 
without  context  has  been  holden  to  pass  real  property. 
There  are  many  cases  where  the  word  is  used,  and  being 
a  word  of  an  equivocal  nature  it  may  be  aiade  to  paas 
the  real,  or  may  be  confined  to  personal  prcqierty. 
This  is  the  first  case  where  the  word  presents  jtself 
nakedly  to  be  considered.  Here  are  no  introductory 
words  shewing  an  intention  in  the  testator  to  dispose 
of  the  whole;  the  probability  is  indeed  in  almost  all 
cases  that  the  testator  means  to  pass  the  whole  of  his 
property;  but  that  is  not  enough  imless  he  use  words 
to  diew  clearly  that  he  so  intends.  Here  tbe  preceding 
wotds  are  all  and  singulttr^  which  to  a  certain  degree 
are  words  of  division,  and  perhaps  iqson  a  critical  ck- 
amination  have  referenoe  rather  to  a  chattel  intereft 
than  tbe  entire  intorast  in  kods.  Then  follow,  tf%tlkat 
imture  or  kind  soever^  which  I  asn  net  aa^are  have  ever 
been  decided  to  enlaige  the  anse  id  efeoU  beyond  its 

natural 


458  CASES  IN  EASTER  TERM 

1814.  nfltural  import,  and  make  it  oompreheod  the  real  estate. 
"        In  Cornfield  v.  Gilberi  the  accompanying  word&  were  of 

against  larger  extent  than  here;  tb^  were,  wkeretoever  and 
whatsoeoerj  and  of  what  naiure^  kindj  or  quality  soever ; 
and  though  it  is  true^  as  it  has  been  observed,  that  they 
were  restrained  by  the  context,  yet  the  case  shews  that 
such  general  words  as  those  do  not  necessarily  indicate 
an  intention  to  diqxwe  of  the  real  estate.  In  Hogan  y. 
Jackson  Lord  Mansfield  certainly  considered  ^ects  as  a 
word  of  very  general  and  extensive  signification,  and  if 
his  authori^  stood  alone^  I  should  be  inclined  to  think 
that  he  considered  the  word  efficis  as  sufficient  in  itself 
to  pass  the  real  estate.  But  the  subsequent  eases  of 
Camfidd  v.  CHlberi^  and  Do^  v.  LaincAbury^  have  treated 
it  otherwise,  and  as  applying  only  to  personalty  in  its 
primary  signification.  It  is  of  great  importance,  and 
particularly  so  in  the  transmission  of  real  property,  that 
settled  rules  of  construction  should  be  observed ;  and  I 
do  not  find  according  to  these  rules  such  a  clear  inten- 
tion apparent  on  the  iace  of  this  will  as  will  extend  the 
word  efiects  beyond  its  ordinaiy  legal  acceptation. 

Dampier  J.  I  have  had  considerable  doubts  upon 
this  case.  The  external  circumstances  of  this  family 
would  have  led  me  to  wish  that  an  authority  could  have 
been  found  to  justify  our  concluding  that  this  testator 
intended  to  pass  his  real  estate.  But  I  agree  with 
what  has  fidlen  firom  my  Brother  />  BlanCf  and  that 
we  cannot  look  fer  such  intention  beyond  the  words  of 
the  wilL  The  heir  at  law  has  an  interest  to  be  taken 
away  firom  him  only  by  dear  expressions  in  &vour  of 
the  devisee.  All  the  cases  which  depend  upon  context 
seem  to  me  to  have  no  bearing  upon  the  present^  be- 
cause 
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cause  they  all  turn  upon  the  intention,  and  not  upon  1814. 
the  natural  import  of  any  particular  expression;  so  ■ 
much  80^  that  in  one  of  the  cases  which  has  been  alluded  ^^^^f 
to,  even  the  words  personal  estate^  which  are  clearly  re-  i>»m<o. 
•trictive^  were  held  to  carry  the  real  estate  by  reason  of 
the  clear  intention  manifested  by  the  context.  But  in 
this  case  there  is  no  context  to  indicate  any  intention ; 
the  words  are,  ^<  all  and  singular  my  effects;"  and  there 
does  not  appear  to  be  any  decision  upon  these  words 
nakedly  and  without  context,  extending  them  to  the 
passing  of  real  property.  In  many  acts  of  parliament 
the  word  effects  is  used  as  a  kind  of  sweeping  word, 
after  enumerating  the  several  species  of  personal  pro- 
per^, and  so  it  is  often  used  in  wills.  Here  it  has  no 
adjunct  but  <^  of  what  nature  or  kind  soever,"  the  im- 
port of  which  is  before  comprehended  in  the  word  all, 
and  expressio  eorum  quae  tacitd  insunt  nihil  operatur. 
It  only  shews  that  the  testator  meant  to  use  efiects  in 
its  largest  natural  sense.  In  Camjleld  v.  Qilberi  the 
words  were  *^  of  what  nature,  kind,  or  quality  soever,'^ 
the  latter  of  which  is  a  comprehensive  word,  but  on 
the  other  hand  there  were  also  the  restrictive  words^ 
"  to  be  divided  by  my  executors."  The  question 
here  is,  whether  these  accompanying  expressions  shall 
extend  the  sense  of  the  word  effects  to  real  property* 
In  my  opinion  they  are  not  sufficiently  clear  and  ex- 
plicit to  that  intent,  and  to  disinherit  the  heir  at  law. 
They  do  not  give  a  new  sense  to  the  word  efiects,  but 
only  enlarge  its  ordinary  sense. 

Judgment  for  the  Defendant 
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May  4th. 


The  King  against  The  InhabiUnU  of  Mount* 

SORRELL. 


Where  the 
fither  agreed 
with  Je.  that 
X.  shooU  take 
his  son  for  nz 
years  to  teach 
him  the  trade 
of  a  frame- 
work knitter, 
and  he  was  to 
allow  X,  91.  a 
week  for  the 
first  three 
years,  for 
teaching  him 
and  Kis  board 
and  lodging. 
Held,  that  this 
was  a  defective 
contract  of 
apprenticeship, 
and  therefore 
the  son  did  oot 
gain  a  settle- 
ment under  it. 


TTPON  appeal  against  an  order  for  the  remoYal  of 
Millieeni  the  wife  of  G.  Swain^  and  her  two  children, 
trom  MoufUsorrell  to  Q^uomdon,  the  sessions  for  the  . 
county  of  Leicester  discharged  the  order,  sobject  to 
the  opinion  of  this  Court  on  the  following  case : 

G.  Swain  the  husband  was  bom  at  Wanlip^  where 
his  father  was  legally  settled.  When  he  was  about  13 
years  old5  his  father  made  an  agreement  with  one 
Baaiings  of  Qfiomdon^  that  IL  should  take  his  son  for 
six  years,  to  teach  him  the  trade  of  a  framework- 
knitter,  and  he  was  to  allow  R.  nine  shillings  per  week 
for  the  first  three  years,  for  teaching  him  and  his  board 
and  lodging*  G.  Swain  accordingly  served  R.  six  yean 
in  the  whole  in  Qjuomdon.  And  whether  6.  Swain  was 
settled  in  Qfwmdon  was  the  question. 


Beauderk  and  G.  Marriott^  in  support  of  the  order 
of  sessions,  relied  on  Bex  v.  Laind(m  (a),  to  shew  that 
this  was  a  ddective  contract  of  apprenticeship,  and  noc 
a  huing  and  service.  That  always  must  depend  upon  the 
intention  of  the  parties  to  the  contract ;  the  justices 
have  determined  by  their  finding  what  their  intention 
was;  and  surely,  for  the  first  three  years  at  least  it  was 
nothing  more  than  a  contract  for  teaching  the  son  his 
trade ;  and  if  it  was  intended  as  an  apprenticeship  for  the 
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first 
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Ant  three  yean,  it  ca&not  afterwazds  enure  as  a  hiring        1814. 
and  service.  " 

The  Kino 
against 

Header  (with  him  DayreU)  relied  on  Bex  v.  JUule     The  inhiM- 

jBo/^Ofl  («).  MOUNT- 


But  the  Court  distinguished  the  case  from  Bex  t. 
Little  Bolton^  inasmuch,  as  by  this  contract  the  son 
was  entitled  to  none  of  his  earnings,  and  instead  of  re- 
ceiving wages  from  his  master,  his  master  was  to  receive 
wages  from  him  as  the  price  of  teaching  him ;  it  was  a 
hiring  of  the  master  to  teach  the  apprentice.  The 
whole  contract  with  the  father  was  bottomed,  and 
had  for  its  object,  the  instruction  of  the  son  and 
nothing  else. 

Order  of  Sessions  confirmed. 

«  CM  367. 


lOKRILU 


The  King  against  The  Inhabitants  of  Standok.    fredntsda^. 

May  4th. 

A  N  order  of  two  justices  for  the  removal  of  Ann^   where  a  son 
widow  of  Jowpk  Fkrmer,  atid  their  three  diiHreti,   i^' pSfch«e  a^ 
irte»  Ann  a«d  nhtie^  Qew:ge  aged  seven,  and  Charles  piec^ofhad 

o  o        f^  for  5j/,  ,p, 

Med  four  vears,  from  the  parish  of  EcckshaH  to  the  plied  to  his 

®  "^  ^  father,  who 

consented  to 
advance  so/, 
left  to  his 
wife^  on  con- 
dition, thar  a 
house  should 

b«  hailt  by  the  ion  on  the  Und,  which  the  father  and  mother  were  to  have  for  their  lives 
«iid  1A1C  Itfb  of  Che  flsnriTec  and  afterwanls,  (he  tame  to  go  to  the  son,  but  the 
fiither  and  mother  were  not  to  sell  or  dispose  of  it,  nor  to  take  any  other  family  into  the 
kooefei  tat  llik  sgfVMieiie  wai  ooly^y  ^loli  And  aaeiwarda  the  father  advanced  the 
aoLt  and  the  son  completed  the  purchase,  and  the  Jand  was  conveyed  to  him  in  fee,  and 
lie  bidlt  ft  boMe,«r  which  the  fkther  and  mother  took  ponesslon  with  his  oonfent,  and  lived 
in  it  for  three  yean,  wkhottt  paying  any  rent,  when  the  lather  died,  and  the  mother  con- 
tinned  in  positssjon  :  Held,  that  the  father  did  not  gain  a  settlement  by  the  rciidence  on 
the  Uad|  flor  wm  Uw  oMlhor  sntilkl  m  mi^  m  it  ifiMiomUy. 

Ann 


pfttish  €f  StanAm^  wks  confirind  at  the  qnarter  ses- 
«iois  fe  tiie  county  ^  Stujgimd^  snbject  to  the  opinion 
of  this  Cottft  on  Cke  IbUowiaf  oim: 
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Ann  ia  the  widow  of  Joseph  Farmer  decease^y 
who  about  five  years  ago  was  settled  at  StanAnu 
aiainsi  Aboot  that  time  Joseph  their  eldest  son  agreed  to 
untsof^'  give  6$L  for  a  piece  of  land  containing  three  roods 
Standon.  j^j  jj  perches  situate  in  EedeshaU^  which  was 
offered  to  sale  by  the  commissioners  under  an  in- 
closure  act;  but  not  having  sufficient  money  himself 
he  applied  to  his  father,  who  consented  to  advance  20/. 
(which  had  been  left  to  his  wife  Ann)  upon  the  follow- 
ing conditions :  viz.  that  a  house  should  be  built  by  the 
son  upon  the  land,  which  the  father  and  mother  were 
to  have  for  their  lives,  and  the  life  of  the  survivor; 
after  whose  death  the  same  was  to  go  to  the  son ;  but  it 
was  also  agreed  that  the  father  and  mother  were  not  to 
sdl  or  dispose  of  the  place,  nor  to  take  any  other  &mily 
into  the  house*  The  &ther  was  at  that  time  advanced 
in  years,  and  theson  wished  to  shew  his  good  will  towards 
him  and  his  modier  and  to  assist  them  all  he  could. ' 
This  agreement  was  not  reduced  into  writing,  but  the 
&ther  having  advanced  the  20L  to  the  son,  the  whde 
65/.  were  then  paid  by  the  son  for  the  purchase  and 
the  land  was  conveyed  by  the  award  of  the  commissionerB 
to  the  son  in  fee.  The  house  was  built  immediateh^ 
afterwards  at  the  son's  expenc^  but  the  fiuher  assisted 
personally  in  building  it  When  finished,  the  fiuher 
and  mother  took  possession  of  it  with  the  consent  of  the 
son,  who  did  not  think  himsdf  at  liberty  to  turn  then 
out,  nor  did  he  ever  attempt  to  do  so.  The  son  lived 
in  anoth^  house,  and  his  fiither  and  mother  paid  no 
rent  to  any  person,  and  after  having  resided  in  the 
house  about  three  years,  the  father  died*  and  the 
mother  continued  to  live  in  it  as  before  with  the  son's 
muenty  imtil  her  removal  under  the  order  to  Steiuim 

FOU 
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Petit  Bud  Barnes^  in  support  of  the  order  of  se9-        1814. 


The  Kino 


sio^is,   contended    ist,   that  whatever  interest   in    the 

land  the  father  miirht  be  supposed  to  derire  under  the        os^^nst 

^  ^      7        1  i-   t  ,  ^  .The  'nhabi- 

agrcement  and  by  the  advance  of  the  2o/«  to  the  son,  it  tants  of 
was  not  an  interest  that  would  confer  a  settlement,  be-  ""^a^oo"* 
cause  it  was  acquired  by  purchase  for  less  than  30/., 
and  so  was  within  the  stat.  g  G.i*  c.y.  5. 5.  And  the 
nature  of  the  mother's  interest  was  not  changed  by  sur- 
vivorship, bt.'cause  she  being  a  joint  purchaser  with  her 
husband,  took  by  entirety,  and  the  whole  interest  vested 
in  her  as  survivor  by  purchase  (a).  Therefore  the 
utmost  that  she  could  be  entitled  to  would  be  a  right  to 
reside  irremoveably  on  the  estate  with  such  child  as 
was  within  the  age  of  nurture;  which  would  leave. the 
other  two  children  removeabIe^6).  But  2dly,  they 
contended,  which  was  the  main  point,  that  the  pauper 
had  not  such  an  interest  as  was  sufficient  to  entitle  her 
to  reside  on  the  estate  irremoveably.  By  the  statute 
of  frauds  (c),  this  agreement,  being  by  parol,  could  not 
have  the  effect  of  creating  either  in  law  or  equity  a  greater 
estate  than  an  estate  at  will;  that  would  not  be  suffi- 
cient: or  supposing  it  could  be  considered  as  a  lease 
from  year  to  year,  that  would  not  do^  because  the  pre- 
mises are  not  found  to  be  of  the  yearly  value  of  loL 
But  it  cannot  be  denied  that  an  equitable  interest  is  sul^ 
ficient  in  many  cases  to  give  the  party  a  right  to  resida 
on  the  land(c{};  which  was  an  extension  of  the  prja- 
ciple,  originally  applicable  to  the  freehold  only,  in  favor 
of  paupers  at  a  time  when  thqr  were  removeable  as 
likely  to  become  chargeable  i  bat  now  the  ttat  35  Aj. 

(a)  Mat  T.  XhrnOrnxbt  Airr.  8.  C.  553. 

{h)  Am  ▼.  BmHagm,  Cdi  6.  S.  C»  i  Aifil  9.  a.  a* 

(c)  S9  C0-.  a.  c.  3.  i.  t. 

(iO  iBr«  ▼•  Ate  ^Mf  ^«wr,  i(  J^,  is^.,  ^  U.  JMM^Mf A  C  J^ 
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i8i4«        c.ioi.  has  altertd  the  law  in  that  respect,  and  made 
any  further  extensicm  unnecessary.    Therefore,  how- 

dgaiast  ever  it  may  be  in  those  cases  where  there  is  a  clear 
tiDtsof  equitable  interest,  yet  if  it  be  doubtful  whether  the 
occupier  would  be  entitled  in  equity  to  a  conveyance  of 
the  legal  estate^  this  Court  has  never  yet,  and  will  not, 
in  this  collateral  manner,  decide  that  question.  Now 
here  the  purchase  money  being  only  iui  part  paid  by  one 
•person,  and  the  whole  legal  estate  being  conveyed  to 
another,  there  could  not  be  a  resulting  trust  by  opera- 
tion of  taw  for  the  person  who  paid  such  part  {a)  so  as 
to  bring  the  case  within  the  proviso  of  the  ei^th  section 
of  the  statute  of  frauds.  Then  taking  this  to  be  an  execu- 
tory agreement,  within  the  fourth  section,  the  question 
would  be  whether  the  party  could  compel  a  specific 
performance  in  a  court  of  equity.  And  it  may  be 
asked,  is  that  a  fit  question  for  the  sessions  to  determine? 
Whether  by  delivery  of  possession  ^id  other  acts  of 
the  parties  such  an  agreement  be  executed  (&),  or  taken 
out  of  tlic  statute,  depends  upon  nice  considerations 
of  equity,  upon  which  even  this  Court  is  not  competent 
to  decide ;  the  principles  on  which  courts  of  equity 
decree  beings  so  inseparably  connected  with  their  forms 
of  proceeding,  that  they  cannot  be  applied  by  a  tri- 
bunal, which  does  not  proceed  according  to  those 
fonna.  It  was  this  consideration  which  probably  in- 
fluenced Lord  Hardmcke^  when  he  said  in  Rex  v.  TbA- 
Jbrd{€)  *^  that  the  jttstices  «re  not  to  inquire  concern- 
ing finaud  between  the  parties;  for  that  would  make 
diem  a  court  of  dMaoery  •"    To  instance  in  a  few  par* 


(c)  Lltylw.  SpWet,  %  Aih.  150.     Crpp  w.  Norton^  ihid,  74. 
(h)  Butcher  ▼.  BiOcber,  x  rertm^  363.    f^kc  t.  J^iUiam^  %  Kfiw.  455- 
Ciimm  ▼.  CMi,  t  Stbol.  t^TLefr,  41.  {c)  Mwr.  &  C.  60. 

ticulars 
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dculars  only,  how  widely  difierent  are  the  rules  of  pro-        1 8 1 4* 
ceeding  in  law  and  equity  upon  a  question  like  the       — — 

_.  .  .         .<•     1        3  /•      1  ^  The  Kino 

present.  Rrst,  in  equity,  if  the  defendant  were  to  against 
deny  tKat  any  parol  agreement  took  place,  a  Court  of  ,  J^t"  of '"^ 
Equity  would  not  inquire  into  the  truth  of  that  denial;  Stanooit. 
a  witness  could  not  be  heard;  or  if  heard,  unless  his 
testimony  were  supported  by  special  circumstances, 
giving  greater  weight  to  it  than  the  denial  by  the  an- 
swer, the  CSoort  would  not  make  a  decree  (a).  Again 
in  equity  if  the  party  admits  the  parol  agreement,  but 
insists  upon  the  statute,  it  seems  to  be  the  better 
opinion  that  he  shall  not  be  compelled  to  answer  as  to 
the  part  performance  (6).  At  the  sessions  he  would  be 
bound  to  answer  evety  question  (c).  Again  it  has 
been  considered  in  equity  that  the  payment  of  money 
is  not  to  be  deemed  part  performance  to  take  a  case 
out  of  the  statute  (d) ;  and  that  nothing  is  a  part  per- 
formance which  does  not  put  the  party  into  a  situation 
that  is  a  fraud  upon  him,  unless  the  agreement  is  per- 
formed (e).  And  it  lies  very,  much  in  the  discretion  of 
a  Court  of  Equity  whether  they  will  compel  a  specific 
performance  or  not,  and  many  times  they  will  not,  but 
remit  the  party  to  his  remedy  at  law  for  the  purchase 
money.  From  all  which  considerations  it  is  clear  that 
the  sessions  do  not  proceed  according  to  the  rules  of 
Courts  of  Equity,  but  oftentimes  the  very  reverse; 
they  can  only  decide  upon  the  general  balance  of  tes-^ 
dmony  without  reference  to  the  forms  of  proceeding, 
or  rules  of  evidence  in  Courts  of  Equity;  and  there- 
fore not  only  shall  they  not  be  required,  but  shall  not 
be  permitted,  to  enter  upon  doubtful  questions  of  Equity. 

{a)  Ofth  ▼.  Jackson  6.   Fes.  39.        (5)  ihid  37,        {c)  46  G.j.  c.37. 
(4  Cliium  ▼.  Co^e  I.    SM,  4j- Ltfroj  40.  \t)  ikid.  41. 

Vol.  II.  •        I  i  Neither 
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1814,        Neither  will  diis  Conrt  introduoe  a  new  head  of  aettle- 

ment  h^  omtract  instead  of  estate;  where  it  is  doubt- 

^tftMf        fill  whether  the  par^  by  going  to  a  Court  of  EqdQr 
^ uouof^     could  compel  a  specific  per&rmance  of  that  contract. 
Stammm.      ^q  ^g^  ||3g  decided  in  &vor  of  that  point  though 
BuUer  J.  touched  upon  it  in  Bex.  v.  Lcpenl{a) 

PeaJke  and  PuUtr^  contra^  upon  the  first  pointy  oonp 
tended  that  this  was  not  a  purchase  within  the  ^G*  !• 
c«  7.»  not  being  for  money  only,  but  also  in  considerar 
tion  of  natural  loveand  affection,  for  so  the  case  states, 
that  the  son  wished  to  shew  his  good  will  to  his  £aither 
and  mother :  therefore  the  fiitber  gained  a  settlement 
by  residence  on  the  estate.  2dly.  The  mother  was 
irremovable.  And  that  certainly  depends  upon,  whether 
a  Court  of  Equity  would  not  have  decreed  a  conv^ance. 
Whatever  di£Sculties  may  be  supposed  to  obstruct  the 
inquiry  in  the  Court  below,  this  Court  surely  is  capably 
by  reference  to  known  rules  and  decided  cases  in 
'equity,  of  forming  a  judgment  upon  that  sulgect.  In 
Rex  V.  BetterUm^  (i)  hord  Kenjfon  profisssed  to  decide 
a  question  of  settlement  upon  reference  to  what  a  Court 
of  Equity  would  have  done  in  that  case.  So  here  by 
reference  to  die  rules  of  equity^  it  seems  that  this  would 
be  considered  a  trust  by  operatien  of  law,  and  so  not 
within  the  statute  of  firauds ;  for  the  h^^al  interest  is 
in  another,  but  the  purchase  money  has  been  paid  by 
a  third  person;  it  is  therefore  a  resulting  trust  for 
him  who  paid  the  money  {c) ;  and  it  is  stated,  that 
there  has  been  a  port  performance  by  delivery  of 
possession,  as  well  as  paym^it  of  the  money  to  take  the 

(«)  %  r.  R.  581.  (*)  6  r.  R.  554. 

(c)  WilUi  ?.  WUln^  %  M*  71.  th^  ▼.  SfWet,  ihil  150. 

agreement 
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ilgreement  out  of  the  8t&tate(a);  so  that  a  Court  of  18x4. 
Equity  would  decree  performauoe,  that  i%  a  conveyance  -— - 
of  a  eonditional  estate  for  the  lives  of  the  fiidier  and  mo-  t^ahst 
ther,  and  the  survivor^accordingto  the  terms  of  the  agree-  Wtsof  " 
meat.  Thus  a  devise,  that  </.&  his  wife  and  children  fhall 
have  free  liberty  and  power,  during  their  natural  lives, 
to  dwell  in  the  same  house  they  now  live  in,  has  been 
adjudged  to  give  an  estate  toJ.&  (6).  And  as  to  the 
condition  annexed  to  this  agreement,  that  the  &ther 
and  mother  should  not  take  in  any  other  £imily,  it  is 
nothing  more  than  the  common  case  of  a  grant,  with  a 
proviso  that  the  grantee  shall  not  assign,  or  let  in  any 
•ther  person  upon  the  premises. 

Lord  Ellenborough  C.  J.  It  appears  clearly  from 

the  very  learned  and  ingenious  argument  with  which 

the  case  was  opened,  that  no  estate  either  l^al  or  equi«* 

table  was  conveyed  to  the  &ther  or  mother,  nor  any 

such  interest  probably  as  a  Court  of  Equity  would  have 

decreed  to  be  conveyed.    They  had  nothing  more 

than  a  conditional  and  qualified  licence  by  parol  to 

occupy,  irrevocable  perhaps,  except  on  breach  of  the 

condition  not  to  let  in  any  other  person.    This  is  not 

like  the  case  of  a  devise ;  here  is  no  gift  or  grant  of  an 

interest  in  the  land;  and  the  parties  seem  to  have  been 

aware  of  that,  for  they  stood  by  and  su£kred'the  whole 

to  be  conveyed  to  the  son,  resting  merely  on  his  parol 

licence  that  they  should  live  there. 

Le  Blanc  J.    The  ground  on  which  this  case  is 
rested,  is  that  a  party  cannot  be  removed  from  his  own 

(a)  Guntefv.  Hahey,  Anibl.s^^* 
.^)  Jt€x  ▼.  iToobum^  Burr.  S.  C.  785. 

I  i  2  estate. 
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estate.  The  coses  decide  that  if  a  party  has  clearly  an 
equitable  estate  he  fball  net  be  removed  from  it.  But 
the  Court  must  see  clearly  that  he  has  an  equitable 
estate  which  would  be  perfected  in  him  by  the  interven- 
tion of  a  Court  of  Equity.  I  think  the  argument  here 
has  failed  in  shewing  that  these  parties  could,  by  re- 
sorting  to  a  Court  of  Equity^  have  obtained  a  coil- 
veyance  of  the  legal  estate. 

Per  curianh  Order  uf  Sessions  confirmed. 


The  King  against  the  Inhabitants  of  Streat- 


May  4th. 

HAM. 

f.107.  (respect-   TJPON  appeal  against  an  order  for  the  removal  of 

Z^ch]bamt'  r.  Laker,  his  wife  and  children,  from  Clapham  to 

where  ihc  Streatham.  the  sessions  for  the  county  of  Surrey  con- 

yearly  rent  or    ,  ^  J  Cf 

▼alue  of  any       firmed  the  order,  subject  to  the  opinion  of  this  G>urt 

hou^c  in  the  1      #•  n       . 

parish  shall  not   on  tlie  foUowmg  case: 

or  where  any  '  7  •  Loker  being  legally  settled  at  Streatham  at  CHrisi^ 
ever  year l^rcnt  ^'^^  ^^^^  ^^^^  ^  house  in  Clapham  at  the  yearly  rent 
be  lc't"ouVto*"  ^f  ^^  guineas,  and  continued  to  reside  in  and  occupy 
weekly  or         j^g  game  with  his  wife  and  family  until  his  removal  in 

monthly  te-  "^ 

nants,  at  a  rcct  August  1813.     By  the  5 1  G. 3.  c.  107.  «  for  the  better 
assessing    and   collecting  the  poor  and  other  paro- 


chial rates  of  the  parish  of  Clapham/*  it  is  enacted  (a), 


shorter  period 
than  quarterly, 
or  shall  be  let 
out  in  whole 
or  in  pait  in 

\o6g\ngs,  the  chnrchwsrdenSi  ftc*  may  compound  with  the  landlord  for  the  parochial 
rates  at  a  reduced  rental,  and  if  the  laudlord  shall  refuse  to  compound  he  shall  be 
deemed  the  occupier  and  shall  be  rated  and  pay  the  samey  and  his  goods  and  also  the 
goods  of  his  tenant  shall  be  distrained  for  the  same,  and  the  tenant  shall  deduct 
the  same:  Proviso  that  no  tenant  of  any  house  as  before  mentioned  shall,  by 
reafon  of  his  residing  in  or  occupying  the  same,  or  by  payment  of  any  such  rate  in 
manner  aforesaid  or  which  shall  have  been  compounded  for,  be  deemed  to  acquire  a  set- 
tlement in  the  parish,  but  in  efery  such  ease  the  landlord  shall  be  deemed  to  have  paid 
the  same,  ike  Held  that  this  protiso  did  not  restrain  a  person  from  gainj^g  a  settlement ' 
in  the  parish,  by  occupying  a  house  at  the  yearly  leot  of  i%  goioeas,  ^hlch  was  not 
compounded  for  nor  refused  to  be  compounded  [or. 
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•«  that  where  the  yearly  rent  or  value  of  any  house,  te*         1814. 
nement  or  hereditament,  within  the  said  parish  shall  not        •"— - 
amount  to  2o/.,  or  where  any  bouse^  occ  (whatsoever        ^aimt 
the  yearly  rent  or  value  may  be)  shall  be  let  to  any        tints  of '' 
weekly  or  monthly  tenants,  the  rent  whereof  diall     STtEATji4it. 
become  payable  at  any  shorter  period  than  quarterly, 
or  Ihall  be  let  out  either  in  the  whole  or  in  part  in 
lodgings,  or  in  separate  apartments,  then,  and  in  every 
such  case,  the  churchwardens  and  overseers  (if  they 
shall  think  proper)  may  compound  with  the  landlord 
or  owner  of  all  and  every  or  any  such  house  or  houses,, 
&c«,  for  the  payment  of  the  poor  rates,  and  all  other 
parochial  rates  at  such  reduced  yearly  rental  as  they 
shall  think  reasonable^  so  that  no  such  houses  &c*  be 
rated  at  less  than  one  third  or  more  than  three  fifths  of 
the  annual  value;  and  the  landlord  or  owner  of  all- 
such  houses,  8u;«,  is  required  to  enter  into  such  compo- 
sition :  and  in  case  such  landlord  or  owner  shall  refuse 
I|e  shall  be  deemed  and  taken  to  be  the  occupier  of 
such  premises,  and  shall  be  rated  to,  and  pay,  the  saic( 
rates  charged  upon  his  premises,  according  to  a  faixy 
and  equal  assessment  to  be  made  upon  the  same.    And 
then  the  act  authorises  the  churchwardens  and  over* 
seers  to  levy  such  rates  by  distress  and  sale  of  the  land* 
lord's  or  owner's  goods,  provided  that  no  such  landlord 
or  owner  shall  be  charged  for  any  increased  rent  re« 
served  to  him  on  account  of  his  having  agreed  to  pay 
the  rates  heretofore  charged  on  the  occupiers  of  suck 
premises,  and  that  the  goods  of  the  occupier  of  any 
such  house  for  the  rates  of  which  the  landlord  or  owner 
is  made  liable,  shall  be  liable  to  be  distrained  for  sa 
much  of  the  rates  as  become  due  during  his  occiqpation, 
to  the  amount  of  the  rent  due  by  hira,  wd  he  shall 

I i  3  deduct 


470 


CASES  IN  EASTER  TERM 


The  Kino 

against 
The  InlMbW 

ttncs  of 
Strbatbam. 


deduct  the  same  firom  the  rent  then  or  thereafter  dne^  &c« 
And  then  comes  the  following  proviso;  provided  also, 
that  no  tenant  or  occupier  of  any  house,  Sfc.  as  before 
mentioned  shall  by  reason  of  his  residing  in  or  occupy- 
ing of  the  same,  or  by  his  pajrment  of  any  such  rate  in 
manner  aforesaid,  H>r  which  shall  have  been  compounded 
for  as  aforesaid,  be  deemed  to  acquire  any  settlement  in 
the  said  parish ;  but  in  every  such  case  the  landlord 
or  ovmsT  of  the  premises  ihaU  be  deemed  and  consi-^ 
dered  to  have  paid  the  same^  any  law,  or  statute  U> 
the  contrary  hereof  in  any  wise  notwithstanding/'  It 
was  not  proved  that  the  landlord  of  the  pauperis  pre- 
mises had  compounded  or  refused  .to  compound  for  the 
parochial  taxes  imposed  on  the  said  house.  The  ses- 
sions were  of  opinion,  that  the  pauper  did  not  gain  a 
settlement  in  Clapbam  by  his  residence  in  the  house. 
And  the  question  was  whether  by  reason  of  this  pro- 
viso the  tenant  of  any  house  within  the  parish  under 
the  yearly  rent  or  value  of  zoL  is  prevented  from  gain** 
Ing  a  settlement;  or  whether  the  proviso  is  ccmfined 
to  such  houses  as  the  churchwardens,  &c.  shall  have 
compounded  for  with  the  landlord,  or  the  landloid 
have  refused  to  compound  for. 


Ccndey  in  support  of  the  order  of  Sessions  contended, 
that  the  proviso  was  general  as  to  all  houses  undar  the 
yearly  rent  or  value  of  20/.  without  regard  to  whether 
compounded  for  or  refused  to  be  compounded  for.  And 
he  observed  upon  the  wording  of  this  proviso  that  it 
was  general,  <*  no  tenant  of  aty  house  as  before  mei>* 
tioned,  shall  be  deemed  to  acquire  a  settlement,"  Stc. 
and  one  of  the  classes  of  houses  before-mentioned  is  that 
where  the  yearly  rent  is  under  ao/.    But  in  the  other 

parts 
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pirto  of  the  act  where  it  clearly  speaks  of  houses  com^        18x4. 

pounded  for  or  refused  to  be  compounded  for,  it  uses 

the  words  such  houseSf  and  in  the  former  proviso  that        Mgimut 

the  Inhibi- 

**  no  such  landlord^*  &c.  unts of 

•  Stabatham. 

'  Lord  Ellenbobouoh  C.  J.  Whatever  the  legisla* 
ture  has  enacted  we  must  abide  by,  and  must  give  it 
the  fiur  construction  which  is  required;  but  we  shali 
not  feel  disposed  to  go  one  step  beyond  that,  in  order 
to  give  an  extraordinary  effect  to  an  act  of  parliament 
abridging,  in  fraud  of  all  the  other  parishes  of  the 
kingdom,  the  general  right  of  all  His  Majesty's  sub- 
jects to  acquire  a  settlement  in  this  parish.  A  vast 
number  of  attempts  has  been  made  to  introduce  similar 
clauses,  but  they  have  been  met  with  a  commendaUe 
industiy.  Here  it  is  very  clear  that  the  parish  do  not 
bring  themselves  within  the  terms  of  their  own  act,  and 
therefore  the  general  law  of  the  land  attaches  upon  them* 

Le  Blanc  J.  Although  the  proviso  in  words 
restrains  the  tenant  of  am/  house^  and  not  such  house^ 
from  gaining  a  settlement,  it  is  very  clear  what  is  meant 
by  that,  for  it  not  only  says  as  before  mentioned  but  adds 
that,  in  every  such  case^  the  landlord  or  owner  shall 
be  deemed  to  have  paid  the  rates. 

Dampieu  J.  <<  Any  bouse  as  before  mentioned,"  I 
take  to  be  equivalent  to  *^  such  house ;"  if  the  one  is  re- 
strained so  is  the  other. 

Per  Curiam^  Order  of  sessions  quashed* 

Lafwes  and  Nolan  were  against  the  order  of  sessions. 
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nrednrsJay,        The   KiNG  cgoinst  The   Inhabitants  of  Sea- 

Miij  4th.  ^ 


CROFT. 


Where  a 
person  en- 


T  7  PON  a  qaestion  touching  the  settlement  of  5.  Jackh 
gaged  himiclf  son^  widow,  and  her  four  children,  which  came  on 

as  waiter  at  an  •       .       . 

hftf'l,  and  had    before  the  justices  at  sessions  for  the  West  Riding  of 
Tilers  of^sclling    York^  upon  appeal  against  an  order  for  their  removal, 
TeliSThe     the  case  was  this: 
for  hoidb  "t hV       ^^^  husband  of  the  pauper  while  renting  and  occupy- 

ljq»ior$,  which     ing  a  housc  in  Leeds  of  the  yearly  value  of  61^  en- 
had  a  separate         **  .  .  ^        ^    ^ 
tntrance  aod  of  gaged  himself  as  waiter  at  the  hotel  in  Leeds :  and  at 

the  key,  and  the  same  time  bad  the  tap,  that  is,  the  privilege  of  selling 

adoif  o'f  waVteT  "^^^  liquors  there ;  and  for  the  convenience  of  holding 

and  wllw^thc''  ^^  liquors,  had  the  use  of  the  cellar  belonging  to  the 

yearly  turn  of  hotel,  which  had  a  distinct  and  separate  entrance,  and 

6o/.:  held  that       ^        •,    ,       ,  • 

this  was  not       of  which  he  kept  the  key.     He  paid  in  the  whole  for 

•uch  an  occupa-    -  ,      .         .  .  <■    «         •  <■       i^  « 

tion  of  the  cellar  his  Situation  as  Waiter,  and  for  the  tap  and  cellar^  the 
"tUeme"nr*  yearly  sum  of  6o/,  The  annual  value  of  the  cellar 
not  u*^"a  ca»e  ''^^®P®'^<l®'^tly  of  the  privilege  of  the  tap,  was  upwards 

•tated  presame     of  six  pouuds* 
a  hiring  for  a 
year,  for  that  is 

found  by  the  The  question  before  the  justices  was  whether  the 

husband  gained  a  settlement  in  Leeds :  and  they  being 
of  opinion  that  he  did  not,  confirmed  the  order  of  re- 
moval  to  Seacr(^^  his  former  settlement,  subject  to 
the  opinion  of  the  Court  upon  the  above  case. 

Liitledale  in  support  of  the  order  of  sessions,  said, 
that  the  cellar  was  merely  a  perquisite  attached  to  the 
office  of  waiter,  and  not  a  holding  of  it  as  a  tenant. 

1 6  ScarUti 


sesnons. 
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«  Scarlett  contra,  contoided  ist,  that  the  Court  might 
presume  from  the  &cts  stated  that  he  was  a:igaged  as 
waiter  by  the  year ;  and  2dly.,  that  the  husband  must  be 
considered  as  having  rented  the  cellar  during  the  time 
that  he  was  engaged  as  waiter;  the  rent  was  included 
in  the  annual  sum  he  paid  for  his  situation  as  waiter; 
and  he  had  a  distinct  possession,  for  he  kept  the  key. 
And  it  makes  no  difference  that  he  held  it  only  for  so 
long  as  he  should  continue  waiter,  because  a  tenancy 
at  \^l  is  sufficient  to  confer  a  settlement ;  the  question 
is,  whether  he  did  not  come  to  settle  on  a  tenement  of 
loL  a  year. 


473 
1 8 14. 

The  King 

The  Inhabt'^ 
Unts  of 

SSACROVT. 


The  Court  said  on  the  first  point,  that  the  ses- 
sions and  not  this  Court  were  the  proper  forum  to 
draw  the  presumption  of  a  hiring  for  a  year,  which 
they  had  not  done ;  2(]ly.,  that  there  did  not  appear  to 
be  any  taking  of  the  cellar  as  a  tenant,  but  the  use  of 
it  was  only  a  privilege  allowed  him  in  respect  of  the 
pnncipal  thing  which  was  the  hiring  himself  as  a 
waiter.  That  before  a  party  can  be  said  to  come  to 
settle  in  a  tenement,  there  must  be  something  like  a  taking 
of  it  asa  tenant 

Order  of  Sessions  confirmed. 


Doe  against  Jones. 

I^EBT  against  the  Marshal  for  an  escape  of  one 
Shemn  in  execution  for  damages  and  costs,  in  an 
action  of  Doe  v.  Shemn  for  mesne  profits. 

Tindal  moved  for  a  rule  nisi  to  set  aside  the  pro- 
ceedings, in  order  to  question  ^whether  this  action  for 

an 


Mttf  4th. 

The  nominal 
plaintiff*  in 
ejectment  in 
whose  name  the 
mesne  profits 
hare  been  re- 
coTered  may 
sue  for  an  escape 
of  the  defendant 
in  execution  for 
such  mesne 
profits. 
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an  escape  could  be  brought  in  the  name  of  Doe  the 
nominal  plaintifl^  instead  d[  the  leal  plaintiff  who 
sustains  the  injury. 

But  the  Ck>urt  refiised  the  rule;  for  if  the  ^lominal 
plaintiff  may  sue  for  mesne  piofitSi  he  nay  also  sue  in 
this  action. 


rkandm,        Sfoonee   Eiid   Others  against  Garland  and 
^^  othc^ 

^Hd towt^  T> ULE  to  set  aside  the  execution,  on  the  ground 

a^anvM*  of  its  having  issued  pending  a  writ  of  error, 

penaiiwa  After   judgment   for    the   plaintifisi    the  defendants' 

whm  ancT*  attorney  in  last  Hilary  Term^  proposed  that  the  de- 

I^ISr^cnd-  fend^^«  should  give  a  cognovit  for  the  debt  and 

anti,  their  1^  ^^^8  payable  m  Easter  Term,   which  the  pbdntifi* 

to  pre  a  cogr  attorney  declined*    Afterwards  the  defendants*  attorn^ 

debt  audeosts  made  a  second  application  to  him  to  take  the  cognovit 

Sta!!^UnM?and  as  proposed,  and  ofiered  to  sign  it,  observing  at  the 

itfoSi^ing  °  ■«™®  ^^  ^*^  ^®  (^^  plaintiflfe*  attorney,)  would  save 

thatitwouM  ^  great  expence  to  the  parties,  as  he  (the  defendants' 

the  parties,  as  attorney)  should  otherwise  be  under  the  necessity  of 

wisebeunder  bringing  a  writ  of  error  in  parliament,  to  obtain  the 

brinringTwrk  ^^®  ^^  ^^  requested  under  the  cognovit  proposed,  for 

ti^'th' ? *ehe  ^*^  ^^  ™^^  obtain  time.    The  question  was,  whether 

had  requested  the  defendants'  attorney  had  not  admitted  the  writ  of 

inthecopiovit,  1^,1 

for  that  he  aau&t  error  to  be  merely  for  delay. 

•btain  time. 

TadAf  iu  support   of  the  rule  cited  BamUm  v. 
Perry  (a),  and  observed  that  what  was  said  by  the  de* 

fendants' 
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fendant^  attorney  was  pending  a  negociation,  and  before        1 8 14. 


Spoon BK 

agabut' 

Garlawv* 


the  suing  of  the  writ  of  error. 

Lord  Ellenborough  C.  J.  Loose  conversations  of 
the  attorney  would  certainly  not  be  sufficient  to  fix  the 
party  with  a  purposed  object  to  delay;  but  when  such 
a  conversation  as  this  is  held  at  a  period  of  the  cause 
when  a  writ  of  error,  if  delay  was  intended,  became 
most  material  and  necessary  for  obtaining  such  delay, 
it  is,  I  think  accredited  by  the  time  of  holding  it. 

Batley  J.  referred  to  Pool  v.  Chamock  (&)• 

Dampier  J.  referred  from  memory  to  a  case  where  a 
party  applied  for  time,  and  upon  the  other  side  re- 
&8hig  to  give  it,  he  said  then  I  must  bring  a  writ  of 
error,  and  that  was  holden  for  delay.  Here  the  party 
has  declared  that  he  must  serve  the  necessary  process  for 
delay,  with  a  view  of  driving  the  other  side  to  accq)t 
the  cognovit. 

Per  Curiam^  Rule  discharged. 

Marryat  was  against  the  rule. 
(j)3r.A7f» 


HOLCOMBE  against  LaMBEIK.  Monday, 

.  .  Artfjf,9tn. 

13ULi£   for    discharging   the   defendant   on  filing  Affidavicto 

common  bail,  upon  the  ground,  ist  that  «  gentle-  ^ga^nlt  the  do- 

man  of  Chelsea'*  was  an  insufficient  description  of  the  fcn<>*"tw«c: 

•^  ctptor  of  a  bill 

deponent   in    the    affidavit   to   hold   to    bail;    next  of  exchange 

^  .        1      ,  i«    ,  """'^  ^^^^  ^^^^ 

that  the  affidavit  was  against  the  defendant  as  acceptor  the  bUiwudnt. 

of 


4j6 
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i8i4* 

Hot.COM  BE 

agtunst 
Lambun. 


of  a  bill  of  exchange  drawn  by  the  deponeDt^  bat  did 
not  shew  that  the  bill  was  due. 

Espinasse  shewed  cause,  and  relied  on  Damson  v. 
March  {a)  in  answer  to  the  last  objection,  the  Court 
having  intimated  that  there  was  nothing  in  the  first 


Marryai  contra,  referred  to  Jackson  v.  Yate  {b)  where 
the  Court  had  taken  the  distinction  between  Davison  v. 
March  which  was  the  case  of  an  indorsee,  and  the  pre^ 
sent  case  which  was  that  of  an  acceptor;  and  expressly 
decided  upon  that  distinction  in  favour  of  the  objection. 

And  the  Court  assented  to  that  and  made  the 

Rule  absdute. 


W  tN.R.ish 


{h)  Aate,  14^ 


Hawkins  against  Snuggs. 


Maj  9th. 

]!S  on  ^t    R^^^  ^  ^  ^^®  *®  execution  issued  after  aDow- 
«eTTcd  with  jmce  of  a  writ  of  error,  and  restore  the  money  to 

proceM  decUred  '  ^ 

to  plaintifl'*  at-  the  defendant    The  action  was  brought  upon  a  bill  of 

torney  he  could  ^         *^ 

not  pB7,  that  it  exchange  due  March  1813.  The  defendant  when 
served  with  process  informed  the  plainti£P's  attorn^ 
that  he  could  not  pay,  that  it  was  useless  to  go  on  with 
the  action  as  he  would  delay  it  all  he  could,  and  when 
he  (the  plaintiff's  attorney)  had  obtained  judgment,  he 
would  bring  a  writ  of  error  and  put  it  off  all  in  hn 


was  uielcit  to 
go  on  with  the 
action  as  he 
would  delay  all 
he  coulda  and 
when  he  had 
got  judgment 
would  bring  a 
Wf  it  of  error 


and  put  it  off* 
all  in  hiB  power, 

and  afterwards  brought  a  writ  of  error,  and  on  the  plaintiff's  proceeding  to  accntioo, 
requested  hiBA  to  keep  it  secret,  and  acknowledged  that  he  had  shewn  him  lenity,  and 
requested  that  he  might  pay  the  money  by  instaiments :  Held  that  the  defendant  had  ad- 
mitted that  the  writ  of  error  was  for  delay,  so  as  to  prerent  its  being  a  supenedeas. 

power. 
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power.     In  the  progress  of  the  suit  many  dilatory  steps        1 8 1 4. 
were  taken  by  the  defendant,  and  time  was  given  to  pay  ■ 

at  the  request  of  his  attorney.  After  judgment  sagned  t^t^* 
and  allowance  of  a  writ  of  error  served  on  the  plidn-  Skw^oi. 
tiff's  attorney,  he  went  to  the  defendant's  attorney,  and 
told  him  .that  as  the  defendant  had  admitted  the  writ 
of  error  was  brought  for  delay,  he  would  issue  execu- 
tion unless  the  defendant  would  pay ;  when  the  attorney 
said  you  had  better  take  care  of  the  defendant  he  is  a 
desperate  fellow,  and  don't  mind  trifles,  and  he  will 
oppose  you  by  affidavit,  and  declares  he  will  indict  you 
for  peijury  if  you  swear  he  ever  made  such  admission. 
Afterwards  upon  execution  going  in,  the  plaintiff's  attor- 
ney saw  the  defendant  who  requested  him  to  keep  it  secret 
as  it  might  injure  his  credit,  acknowledged  that  he  had 
■hewn  him  lenity  and  requested  that  he  might  pay  the 
money  to  the  officer  by  instalments,  which  was  con- 
tented to,  and  so  received  without  exposure;  no  notice 
being  given  to  the  slieriff  till  payment  of  the  last  part 
of  the  debt.  The  question  was  whether  the  defendant 
had  admitted  that  the  writ  of  error  was  for  delay,  so  as 
to  prevent  its  being  a  supersedeas. 

*  Best  who  shewed  causey  admitted  that  in  some  of  the 
cases  it  appeared  that  the  declaration  of  the  party,  that 
the  writ  of  error  was  for  delay,  had  been  made  after  the 
writof  error  brought(a);  and  so  he  said  it wasineffiset 
m  this  case ;  but  according  to  Pool  v.  Ckamock  {J>\  it  is 
Bot  necessary  that  it  should  be  made  after  the  writ  oiTerror* 
Curwood  contra^  contended  that  it  was  not  enough 
Aat  die  party  in  an  early  stage  of  the  cause  has  da* 

(«)  Set  Law  ▼.  Smith  t^t  £vans  t.  Gilbtrty  4  7*  ^'  43^  «•  e.    Master^ 

dared 
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1814.        clared  he  will  ddayand  bring  a  writ  of  error.    The 
■  rule  is,  thmt  it  must  be  apparent  to  the  Court  that  the 

^^^J^i*  writ  of  error  is  brought  merely  for  delay  (a),  and  that, 
Sm  V6GS.  )yy  ^  declaration  of  the  par^  himself  or  his  attorney  (6). 
But  where  that  declaration  is  made^  as  h^re,  at  the 
c<Mnmencement  of  the  suit,  it  cannot  uppear  to  the 
CkMirt  that  the  writ  of  error  was  for  delay,  because  non 
amsiat  that  there  may  not  be  error  nnoe,  and  at  the 
time  of  the  jpdgment  And  in  Christif  y.  Richard- 
son  {c)  Lord  Kenyon  said  that  every  sulgect  has  a  ri^ 
to  have  his  cause  reviewed  in  a  court  of  error.  What- 
ever suspicion  therefore  may  be  excited  by  the  defen- 
dants' declaration,  that  is  not  enough ;  and  as  to  what 
passed  after  the  writ  of  error,  upon  the  execution 
going  in,  that  appears  to  have  been  done  only  with  a 
view  of  securing  secrecy.  The  plaintiff  under  these 
circumstances  ought  at  least  to.have  applied  for  leave  to 
take  out  execution,  when  both  sides  might  have  been 
heard. 

Lord  Ellenborovoh  C.X  Siqppoaiiig  the  Court 
were  incUned  to  adopt  the  rule  that  a  previous  dedaied 
purpose  of  suing  out  a  writ  of  error  for  delay  would  be 
insufficient,  and  that  there  must  be  a  deckration  ^  the 
purpose  subsequently  to  the  time  of  issuing  it,  let  us  see 
here  if  there  is  not  something  equivalent  to  it  After 
the  execution  issued,  it  appears  that  the  defendant  ac- 
knowledges that  he  had  been  fairly  dealt  with,  and  re- 
quests time  to  pay  the  money  by  instalments;  and  does 
not  an  irresistiUe  inference  arise  fit>m  thence^  that 
the  writ  of  error  was  merely  brought  for  the  pufpose. 


{a)  Per  Butler  I.  in  KempUmi  t.  MnemUj^A  7**  ^-  AZ^> 


which 


Snums. 
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which  he  had  heSate  declared,  of  delay  ?  At  present  I  1814* 
can  see  no  harm  in  laying  down  the  rule  thus,  that  if  — — 
the  party  has  declared  he  will  bring  a  writ  of  error  for  !^^?* 
delay,' and  afterwards  sues  one  out,  it  shall  be  incum* 
bent  on  him  to  shew  a  reasonable  ground  of  error  to  the 
Court,  or  at  least  that  there  is  scMne  colour  for  his  writ 
of  error.  I  am  not  aware  however  of  any  case  esccept 
Pool  v.  Churhockf  where  there  was  nothing  more  than 
a  dedaraticm  before  writ  of  error. 

Le  Blanc  J.  The  party  comes  to  set  aside  the  pro- 
ceedings ;  it  was  competent  to  him  now  to  have  shewn 
wherein  the  error  lies,  but  he  can  shew  none. 

Per  Curiam^  Rule  discharged,  (a) 

(«}  9fmiitr  ▼•  Ogrltmdg  «nt»,  474. 


£x  parte  Bowness  in  the  Matter  of  Phillips,  a  iyw^, 
Bankrupt.  ^^ 

T^HiZLiTV  and  jFfawfo'ns  were  bankers  in  partnership  Thestit.46 

together;  Phillips  also  carried  on  the  business  of  a  ^^^not^n^'^' 
wine  merchant  on  his  sm^arate  account    Phillips  and  "•*»■  *  creditor 

*  *  from  proving 

Hawkins  as  such  bankers  were  indebted  to  Penfidd  on  under  a  com- 

simple  contract  in  the  sum  of  40oo7.    Phillips  com-  bankrupt,  a 

mitted  an  act  of   bankruptcy  which  was  known  to  beforTtheYct^ 

Penfdd:  after  which  Phillips  and  Hawkins  executed  onwfc^™St^* 

joint  and  several  bonds  to  Penfold  to  secure  the  4000/.  commission 

•'  ^  •  issued,  l>ut  aficf 

and  interest.    Afterwards,  Phillips  still  continuing  his  notice  of  a  prior 
trade  of  wine  merchant,  became  indebted  to  Baamess  in  roptcy. 
80c/.,  and  committed  another  act  of  bankruptcy,  on 
which  a  commission  issued  against  him  on  the  petition  of 
BononesSf  and  he  was  declared  bankrupt*    There  was  a 

joint 


48o  CASES  m  EASTER  TERM 

1814.       jo^^  ^^d  belonging  to  the  banking  partnership,  as  well 
'  as  separate  funds  belonging  to    each    partner,   and 

Bow^Esl  Hanskins  was  not  a  bankrupt.  PenfUd  proved  under 
PhiUip^s  commissk>B  4094^  f  os.  412.,  (being  the  amount 
of  principal  and  interest  due  on  the  bonds),  against 
the  separate  estate  of  Philip.  Upon  the  petition  of 
Baamess  to  the  Lord  Chancellor  to  expunge  the  proof  of 
Penfvld^s  debt,  his  lordship  directed  the  following 
question  for  the  opiition  of  this  Court :  whether  the 
said  PenfiHd  was  entitled  by  virtue  of  the  said  bonds, 
to  prove  his  said  debt  under  the  said  commision,  as  a 
fq>arate  debt  due  from  the  said  Phillips. 

Giffbrd^  who  argued  on  a  former  day,  maintained  the 
affirmatiye,  and  that  Penfold  was  not  precluded  by  the 
Stat.  46  6.|3.  r«  135.  5.2.  (a),  from  proving  this  debt. 
He  said  there  could  be  no  doubt  that  before  the 
statute  this  debt  would  have  been  proveable  tmder  the 
commission,  notwithstanding  the  prior  act  of  bank- 
ruptcy, because  it  waft  a  debt  contracted  before  the  act 
of  bankmptqr  on  which  the  oommiBsion  issued;  and 
ssch  debt  would  have  been  barred  by  the  certificate. 
Debts  proveable  under  the  commission,  and  debts  to  be 
discharged  by  the  certificate  are  convertible  terms ;  but 
ddi)t8  not  due  at  the  time  of  the  act  of  bankruptcy 


(«)  &  s;  eiiMtiy  *■  in  ill  oiaes  of  commiaiooi  of  b«nkrapt  hereafter  to 
be.i«ied,'al]  and  erery  penoa  with  whom  »  banknipt  thall  have  really  and 
honifide  contracted  any  debt  before  the  date  and  foing  forth  of  such  com- 
mission, which » if  oontracted  before  any  act  of  bankruptcy  committed, 
might  hare  been  proted  under  such  commissions  shall  notwithstanding 
any  prior  act  of  bankruptcyt  be  admitted  to  proTe  such  debt,  and  to 
stand  and  be  a  creditor  under  such  commission  to  all  intent*  and  pur- 
poses whaterer,  in  like  manner  as  if  no  such  prior  act  of  bankruptcy 
had  been  committed,  prorided  such  creditors  had  not  it  the  thne  of 
such  debt  being  contraaed,  any  notice  of  any  prior  act  of  binkntpCcy.** 

were 
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Were  not  affected  by  the  commission,  and  consequently         1814. 
not  provcable  under  it ;  Bamford  v.  Bwrel  («).     And       — — 

£x  paitc>Bow« 

with  respect  to  the  petitioning  creditor's  debt,  tlie  law  ncss. 

Btill  requires  that  it  should  bo  a  subsisting  debt  at  the 
time  of  the  act  of  bankruptcy  on  which  the  commission 
issues ;  Moss  v.  Smith  (6).     But  as  to  the  proof  of  debtst 
the  Stat.  46  G.3.  c.  135. 5*2.  has  afforded  this  remedy^ 
which  is  in  relief  both  of  the  creditor  and  bankrupt,  that 
debts,  contracted  before  the  date  and  issuing  of  the  com- 
mission, shall  be  proVeable  under  the  commission,  not* 
withstanding  the  act  of  bankruptcy  on  which  the  com- 
mission issues  is  prior  to  the  contracting  of  the  debt, 
in  like  manner  as  they  would  have  been,  if  such  act  of 
bankruptcy  had  not  been  prior }  such  in  substance  is 
the  effect  of  that  enactment     It  is  a  remedial  law,  not 
a  restrictive  one ;  it  is  to  enable  those  to  prove  who  be« 
fore  the  statute  could  not  prove,  not  to  impose  a  limita^^ 
tion  on  those  who  could*     And,  therefore,  though  the 
words  "  notwithstanding  any  prior  act  of  bankruptcy" 
are  general,  they  shall  not  be  intended  to  mean  that 
wherever  there*  has  been  any  act  of  bankruptcy  prior 
to  the  contracting  of  the  debt,  a  creditor  shall  only  be 
admitted  to  prove  his  debt  under  the  condition  there 
imposed ;  because  that  would  be  to  restrain  the  proof  of 
debts  and  not  to  enlarge  it ;  for  it  has  already  been  stated 
that  no  such  restriction  before  existed.     Yet  that  must 
be  the  argument  to  shew  that  tliis  party  is  not  entitled 
to  prove  this  debt*     It  may  further  be  observed,  that  a 
mere  act  of  bankruptcy  not  followed  up  by  any  com- 
mission or  proceeding  is  of  none   effect;    Foster  v. 
AUanson  (c) ;  and  it  would  be  very  strange  if  in  con- 

(rf)  %  Sts.  &  Pull  X.    {h)  I  Camfb.  K.  P,  C.  489.    (c)  2  T.  JR.  4?9» 
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1814.        sequence  of  an  enactment  which  was  intended  to  relieve 
"'—^        both  the    creditor   and   bankrupt,   the  aasiffnees   or 

El  parte  Bow-  «^  ^ 

NBss  petitioning  creditor  should  be  enabled  to  set  up  an  act 
of  bankruptcy  in  derogation  of  tlieir  own  titles  which 
before  the  statute  they  could  not  have  done^  in  CHrder 
to  defeat  the  creditor  gX  his  proo(  and  the  bankrupt  of 
his  discharge. 

Marryai  contra,  dmed  ist,  that  this  debt  would 
have  been  proveable  under  tlie  commission  before 
the  statute;  adiy,  supposing  it  would,  the  statute  has 
prevented  it,  by  drawing  the  distinction  between  a  cre- 
ditor who  does  or  does  not  know  of  a  prior  act  of 
bankruptcy,  ist.  He  said  that  the  general  rule  was,  that 
if  the  debt  be  contracted  subsequently  to  any  act  of  bank- 
ruptcy, not  to  the  act  alone  on  which  the  commission  is 
founded,  it  is  not  proveable  under  the  commission ;  and 
until  this  statute  (5.5.)  even  the  commission  itself  was 
avoided  .by  an  act  of  bankruptcy  prior  to  the  petition- 
ing creditor's  debt  Therefore^  this  debt  being  con- 
tracted after  a  prior  act  of  bankruptcy,  was,  by  the  ge- 
neral rule,  not  proveable  under  the  commission.  The 
statute  was  intended  to  give  a  partial  relief  in  this 
respect,  that  is,  to  such  creditors  as  had  not  notice  of 
any  prior  act  of  bankruptcy;  consequently  it  cannot 
aid  in  this  case,  because  the  creditor  had  notice*  But 
adly,  supposing  the  debt  would  have  been  proveable 
before  the  statute^  yet  the  statute  has  interfered  to  pre- 
vent it;  because  the  enactment  is  general,  "  in  all  cases 
of  commissions,  &c.  all  and  every  person  shall  be  ad- 
mitted to  prove  a  debt  contracted  before  the  commis* 
sion,   notwithstanding  any  prior  act  of  bankruptcy, 

provided 
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piovided  he  had  not  any  notice  of  any  prior  act  of       18 14* 
.bankruptcy/'     Thei^efore   the  enactment  cleaxly  im-  ■ 

ports  that  in  all  cases,*  where  he  has  such  notice,  he  *^n«w.^^' 
shall  not  be  admitted  to  prove.  And  this  constructioqi 
seems  reasonable^  in  respect  botjb  of  the  creditor  and 
the  bankrupt;  for  if  the  creditor,  knowing  a  man  hag 
committed  an  .act  of  bankruptcy,  chooses  notwith- 
standing to  give  him  credit,  he  cannot  be  supposed 
to  give  credit  to  his  effects ;  and  so  also  if  the  bank- 
rupt become  indebted  under  those  circumstances,  he 
cannot  complain  that  he  remains  liable;  which  cer- 
tainly would  be  the  consequence  of  such  debt  not  bein^ 

proveable  under  the  commission. 
» 

Giffbrd  in  reply,  in  maintenance  of  his  first  proposi- 
tion, that  this  debt  would  have  been  proveable  before 
the  statute,  referred  to  stat.  5  G.2.  c.30.  ^.7.  which  dis- 
charges the  bankrupt  from  all  debts  due  at  the  time  he 
did  become  bankrupt,  therefore,  the  converse  follows 
that  the  debt  would  have  been  proveable :  he  also  cited 
Donaoan  v.  Difff{a\  and  Ex  parte  D(maoan{b%  to 
shew  that  it  did  not  lie  in  the  mouth  of  the  assignees 
to  set  up  the  prior  act  of  bankruptcy.  But  he  princir 
pally  insisted  as  before  upon  the  act  being  remedial, 
whereas  the  construction  contra  would  make  it  an  act 
for  narrowing  the  proof  of  debts. 

Lord  Ellenborouoh  C.J.  The  argument  with 
which  the  counsel  has  concluded,  and  which  he  origin 
ginally  relied  on,  is  I  think  decisive.  It  certainly  was 
the  object  of  the  act  of  parliament  to  facilitate  and  give 

(a)  9  £asU  ax-  (h)  1$  ^<ri.  6. 

Kk  2  a  greater 
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£x  parte  Bow« 

NKSf. 


a  greater  capacity  of  proving  debts  on  certoin^  termr^ 
and  not  to  abridge  it.  I  feel  it  unnecessary  to  go  inter 
any  other  question.  If  it  had  not  been  doubted  by  die 
learned  mind  who  has  directed  this  case,  I  should  not 
have  much  hesitated.  However,  as  it  is,  we  will  look 
at  it  again  before  we  certify. 


The  following  certificate  was  sent : 

We  have  heard  this  case  argued  by  counsel,  and 
have  considered  it,  and  are  of  opinion  that  Penfold  was ' 
entitled^  by  virtue  of  the  said  bonds,  to  prove  his  said 
debt  under  the  said  commission  as  a  separate  debt  due 
from  the  said  Phillips^ 

ElXENBOROUGH. 

S.  Le  Blanc. 
J.  Baylet. 
H.  Damfier. 

l&ypth,  1 8 14* 


May  loth* 

Plea  in  abate- 
fhent  after  ge- 
neral impar- 
lance ih  bad, 
and  miy  be 
taken  adf  an- 
tage  of  on  spe- 
cial clcmurrer 
though  not 
AMigncd  as  a 


Llotd  against  Williams  and  Others. 

r\ECLARATION  o{  Easter  Term,  in  assumpsit  for 
work  and  labour  as  an  attorney,  with  the  money 
counts.  After  a  general  imparlance  to  Trinity  Term, 
the  defendants  plead  in  abatement  that  the  supposed  pro- 
mises were  made  jointly  with  others  not  named  in  the 
bill,  and  pray  judgment  of  the  bill  and  declaration. 
Demurrer  assigning  for  cause  that  the  defendants  ought 
to  have  pleaded  in  abatement  of  the  bill  onty,  and  to 
have  prayed  judgment  of  the  bill  only  {a).    Joinder. 

(«)  Lee  T.  Barnes^  5  Mei*  Z44«    Mofat  y.  Fan  MiUin^en,  %S.4rP< 

»  Lord 


I.LOYD 


Williams. 
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I:<ord  Ellevborough  C.  J.  inquired  how  this  plea 
in  abateineot  could  be  supported  after  a  general  im- 
parlance. And  Dumpier  3.  referred  to  Buddie  v.  _*^g^mt 
Wilson  (a)  where  on  a  general  demurrer  the  Court 
held  tliat  the  plea  in  abatement,  which  otherwise  might 
have  been  supported,  was  bad,  because  pleaded  after  a 
general  imparlance;  which  case,  ^e  said,  was  precisely 
in  point,  and  was  founded  on  Dacres  v.  Duncomb, 
I  Ventr»  236.  And  Bayley  J.  added,  that  you  need 
aever  demur  specially  to  a  plea  in  abatement. 

Judgment  quod  respondeat  ouster. 

Puller  was  in  support  of  tlie  demurrer. 

Twiss  contra. 

[a)  6  T.  X.  369.    See  £vans  ▼.  Stevens,  4  T,  R»  2 44* 


Hagedorn  against  OLiVERSoy.  ^^''loth. 

A  SSUMPSIT  on  a  policy  of  assurance  tried  before  ^^^*;7dPj*'"„^l^ 
Lord  Ellenborough  C.  J.  at  the  London  sittings  after  sarance  on  &iiip 
MichaelTnas  Term,  when  a  verdict  was  found  for  the  own  name  ns 
plaintiff  for  200/.  the  amount  of  the  defendant's  sub-   name  of  all  and 
scription,  subject  to  the  opinion  of  the  Court  on  the  ^^^^^]^l  i„ 
following  case :  i'»«  «"j  ^o*?. 

^  for  the  Kenefit 

of  S,  an  alien 

The  policy  was  effected  By  the  plaintiff  (a)  on  or  eneiny,  and 

about  the   2d  of  Atigust  18 10,  as  well  in  his  own  cc^^o  lega- 
lize the  voyagCi 
and  a  loss 
happened,  and  two  yean  afterwaxdi  8,  by  letter  to  the  pUintiiT  adopted  the  insur- 
ance:  Held  that  the  pla^ntifT  might  recorer  against  the  underwriter,  averring  the 
interest  in  8, 

(c)  It  was  stated  upon  the  argument,  and  so  taken^  that  the  plaintiff 
ga^e  the  orderto  tlie    bipker  to  effect  the  insus^ncc. 

K  k  3  name 
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^914.       name  bA  for  and  in  the  name  and  names  of  all  and 

HacTT        every  other  person  and  persons  to  whom  the  same  doth,- 

agaifut        majs  or  shall  appertain,  &c,  in  the  usual  form,  upon 

OUTERSOir. 

the  ship  FiescOy  valued  at  2,306/.  at  and  from  Gbiclc^ 
stadii  and  any  port  and  ports  in  the  river  Elbe,  to  any 
port  or  ports  in  the  United  Kingdom,  with  liberty  to 
carry  simulated  papers,   &c.  sail  under  any  flag,  &c. 
The  declaration  averred  the  interest  to  be  in  J^.  S. 
Schroeder  (a),  and  a  loss  by  capture.     At  the  time  of  ef- 
fecting the  policy  Schroeder  was  and  is  a  subgect  of  the 
King  of  Denmark^  then  and  now  at  war  with  Great 
Britain.     In  order  to  legalize  the  voyage  the  plaintiff 
had  procured  a  licence,  which  was  granted  to  him,  by 
the  name  of  J.  P,  H.  Hagedom  of  London^  on  behalf 
of  himself  or  other  British  or  neutral  merchants,  per- 
mitting a  vessel  bearing  liny  flag  except  the  French  to 
proceed  with  a  cargo  from  within  certain  specified 
limits,  within  whidi  GluckstaBi  wasj  to  any  port  of  this 
kingdom  north  of  Daver^  &c.     The  ship  was  loaded 
at  Gluckstadt  in  July  1810  with  a  cargo  oh  British  and 
neutra}  account,  and  sailed  firom  thence  under  Danish 
colours  for  London  on  the  26th  of  that  month,  and  was 
captured  by  enemies,  carried  into  a  port  of  Holland^ 
and   condemned.      The  policy  was  eflected  for   the 
benefit  of  Schroeder^  but  no  letter  or  order  was  proved 
from  Schroeder  before  the  loss^  biit  a  letter  from  him  to 
tlie  plaintifi^,  dated  the  26th  of  July  1812,  before  the 
,  Commencement  of  this  action,  was  produced,  who'ein 

he  adopted  the  insurance  in  the  following  terms: 

"  I  may  now,   I  hope,  expect  that  you  have  ef- 
fected a  final  settlement  with  the  underwriters  per 

W  See  Hagedom  ▼.  Metd^  ante,  toL  1. 567.  by  which  it  appears  that 
Schroeder  wos  mteretted  io  a  moiety  of  the  ship.  * 

Fiesta 


Olivcrson, 
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Fiescoy  and  request  you  to  lay  out  the  amount  for  me        ioi4* 
In  coffee.-  hZTITrh 

No  other  evidence  was  ffiven  of  the  connection  of    ^  ^s^^**^^ 
Schroeder  with  this  policy.    The  question  for  the  opinion 
of  the  Court  is  whether  the  plaintiff  is  entitled  to  re- 
cover; if  the  Court  shall  be  of  that  opinion,  the  verdict 
is  to  stand;  if  not,  a  nonsuit  is  to  be  entered. 

TcLdAf  for  the  plaintiff  said  the  question  was,  whether 
this  insurance^  having  been  ef&cted  without  a  previous 
order  or  authority  from  Schroeder^  could  be  available  for 
his  benefit.  And  he  admitted,  that  in  general  the 
benefit  of  a  contract  made  with  one  person  cannot  by 
law  be  transferred  to  another ;  though  that  is  not  uni- 
versally so  in  the  law  merchant,  as  bills  of  exchange 
&C. ;  and  it  should  seem  by  analogy  to  torts  that  where 
a  contract  is  made  originally  for  the  benefit  of  a  third 
person,,  though  withput  his  order,  it  may  enure  to  his 
benefit  if  he  afterwards  agrees  to  it.  Thus  in  7  H.  4. 
3;.  upon  an  inquest  between  two  parties  on  a  writ 
of  trespass  for  taking  cattle^  the  defendant  justified  as 
bailiff  for  services  due  to  the  lord,  and  the  plaintiff  trar 
versed  that  he  was  bailiff  at  the  time  of  the  taking,  and 
shewed  in  evidence  that  the  defendant  took  them  upon 
a  claim  of  a  heriot  due  to  himself^  so  that  he  could  not  be 
bailiff  at  the  time  to  another ;  and  GascaigneJ.  said  that  if 
when  he  took  them  heclaimed  property  for  a  heriotto  Atm- 
sdff  although  the  lord  agreed  afterwards  to  the  taking  for 
services  due  to  him,  yet  could  he  not  be  his  bailiff  for 
that  time.  But  if  he  had  taken  them  mthout  command 
for  services  due  to  the  hrdy  and  the  lord  had  afterwards 
agreed  to  this  taking,  he  should  be  adjudged  his  bailiff, 
K  k  4  though 
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1814.         though  he  had  never  been  his  bailiff  before."     And  the 
'         same  was  holden  in  Godb.  109.     So  here  the  plaintiff 

Haoedorn 

agaimt .  without  Command  has  made  this  policy  for  the  benefit 
of  Schroeder^  and  Schroeder  has  afterwards  agreed  to  it, 
therefore  the  plaintiff  shall  be  adjudged  his  agent  for 
this  purpo&e.  And  here  also  the  policy  being  effected 
for  the  benefit  of  all  persons  concerned,  perhaps  the 
mere  shewing  that  he  was  a  person  concerned,  would 
have  entitled  him  to  adopt  it ;  a  fortiori  therefore  where 
it  is  shewn  that  his  benefit  was  individually  contemplated 
in  the  making  of  it  This  case  is  very  similar  to  Wo^ 
V.  Horncastle  (a)  which  was  decided  upon  the  maxim 
omnis  raiihabitio  retrotrakituvy  &c,  and  falls  within  the 
3ame  maxim.  And  by  his  letter  adopting  the  insurance 
Schroeder  has  made  himself  liable  for  tlie  premiiun. 

Scarlett  contra.  The  case  from  the  year  books,  and 
that  in  Godb^  are  founded  on  this,  that  if  a  trespass  be 
done  for  the  benefit  of  another,  who  agreeth  to  it  after 
it  be  done,  his  agreement  subsequent  amounteth  to  a 
commandment,  and  in  that  case  the  maxim  omnis  ratiha^ 
bitio^  &c.  applies  (&).  But  that  is  not  so  in  contracts, 
.unless  the  party  who  contracts  for  the  benefit  of  another 
be  his  general  agent;  in  which  case,  if  he  adopts  the 
contract  it  will  be  evidence  for  him  that  be  autho- 
rized the  making  it.  Such  was  the  case  of  Wolff  v. 
HoiifkcasiLe ;  the -plaintifib  were  general  f^ents  of  the 
consignor,  and  made  insurance  for  his  benefit,  and  he 
afterwards  approved  of  it,  and  therefore  they  were  held 
to  be  the  persons  who  received  the  order  to  make  it.  So 
in  Lucena  v,  Craitfurd{c)j  which  was  cited  for  the  plain^ 

M  3  J5.  c5r  P.  3 16.     (*)  4  Init.  3 1  y.      {c)  i  Tattn.  3»j.  a  iV.  A  269. 

tiff 


HAfiKUnnN 

Olivkksom. 
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tiff  at  the  trial^  the  Dutch  commissioners  were  general  ^  1814. 
agents  for  the  interests  of  the  crown;  and  besides  in 
that  case  an  order  was  given  contemporary  with  the  in- 
surance, so  that  this  question  did  not  properly  arise. 
And  in  Eoui/i  v.  Thompson  (a)  there  was  also  an  order 
to  insure  from  the  prize  agent  appointed  by  the  captors, 
who  not  having  any  interest  themselves,  were  consi- 
dered as  having  appointed  him  as  agent  on  the  part  of 
the  crown,  and  on  that  the  decision  turned.  But  here 
no  such  order  is  stated,  neither  does  it  appear  that  the 
plaintiff  was  the  agent  of  Schroeder  in  any  way ;  and  the 
presumption  is  against  his  being  so,  for  Schroeder  is  an 
alien  enemy.  The  question  therefore  comes  to  tin's, 
whether  if  a  total  stranger  to  A,  make  assurance,  he  shall 
be  at  liberty  to  say  that  he  made  it  for  A,  without  she^ng 
any  order  for  that  purpose  from  A.  but' only  a  letter 
from  A,  adopting  the  insurance  Xwo  years  afterwards, 
and  after  a  loss  has  happened  when  it  was  clearly  for 
the  advantage  of  A.  to  adopt  it.  Now  that  appears  to 
be  directly  against  the  stat  28  G.3.  c*^6.  which  re- 
quires persons  effecting  insurances  to  insert  in  the 
policy  the  name  either  of  the  consignor  or  consignee^ 
or  of  the  person  who  shall  receive,  or  of  the  person  who 
shall  give  the  order  for  such  insurance* 

Toddy  in  reply  said,  that  if  Schroeder  might  adopt 
the  act  of  the  plaintiff  then  the  statute  would  be  satis- 
fied, because  the  plaintiff  whose  name  was  in  the  policy 
was  the  person  who  gave  the  order  to  the  broker  to 
effect  the  insurance.  And  he  maintained  that  Lucena 
r.  Craufurd  Siiidi  Bouth  v^  Thompson  {b)  were  authorities 


(m)  13  Bait,  274.  (*)  13  -Stfi/,  474. 

in 
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1814.  in  point,  to  shew  that  he  might  adopt  hb  act,  and  thai 
the  subsequent  ratification  shall  be  referred  to  the  prior 
order. 


Haobdorn 

against 
Olivxrsok. 


Lord  Ellenborough  C.  J«  The  difficulty  in  this 
case  arises  from  the  situation  of  Sckroedetp  because  he 
might,  by  refusing  to  adopt  the  policy  in  case  the  ship 
had  arrived,  have  got  dear  of  the  premium,  fcM*  if  the 
plaintiff  had  brought  an  action  against  him  to  recover 
it,  I  do  not  see  how  he  could  have  succeeded.  That 
constitutes  something  of  an  anomaly,  because  in  one 
event,  namely,  that  of  a  loss,  he  might  secure  himsd^ 
and  nevertheless  might  have  avoided  the  payment  of 
the  premium,  in  the  other  event  of  the  ship's  arrival,  by 
declaring  that  he  chose  to  stand  his  own  insurer.  But 
I  do  not  think  that  consideration  governs  the  case  now 
before  us  between  this  plamtiff  and  the  underwriter. 
The  plaintiff  had  a  right  to  effisct  an  insurance^  on  the 
chance  of  its  being  adopted,  for  the  benefit  of  all  those 
to  whom  i<  might  appertain ;  which  are  the  words  of 
the  policy.  He  might  insure  for  those  who  were 
actually  interested,  and  possibly  for  those  who  might 
be  interested.  Sehrdeder  was  interested,  and  might  be- 
come privy  to  the  benefit  of  this  Insnrance  by  subse- 
quent adoption,  according  to  Lucena  v.  Cna^d  and 
Bouih  V.  Thmp$m.  He  has  adopted  it,  and  now  it  is 
made  a  question,  whether  he  can  become  privy  to  the 
benefit  of  it  It  appears  to  me  upon  those  authorities 
that  he  may,  and  may  make  use  of  the  name  of  the 
person  at  the  head  of  the  policy,  as  the  person  who  had 
given  the  order  to  eflfect  the  insurance,  which  will  satisfy 
the  Stat.  28  G.  3.  c.^S.  It  seems  to  me^  therefore,  that 
this  action  is  maintainable  for  the  benefit  of  Sch'oeder, 

15  who 
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ivho  was  interested  at  the  time,  and  has  become  privy         1814. 
by  adoption;  ' 

Hagcdohn 

itgaiitsf 

Le  Blanc  J.  The  difficulty  thrown  in  the  way  of 
the  plaintiff  has  been  this,  that  if  Sckroeder^  in  the  event 
of  the  ship's  arrival,  had  chosen  to  repudiate  instead  of 
iMlopt  the  contract,  he  might  have  done  so,  and  there 
would  have  been  no  means  of  coming  upon  him  for  the 
premium.  But  this  policy  was  effected  for  the  benefit  of 
all  persons  interested,  and  Sckroeder  was  a  person  in- 
terested; and  I  take  it,  that  after  the  ship  sailed  on  the 
voyage  insured,  the  plaintiff  was  bound  by  the  insurance, 
and  could  not  have  recovered  back  the  premium  from  the 
underwriter,  by  averring  that  this  was  a  policy  without 
interest;  the  answer  woidd  have  been  Sckroeder  is 
interested,  and  he  may  elect  to  adopt  the  insurance. 
I  therefore  conceive  the  underwriter  would  have  had 
a  right  to  retain  the  premium.  Then  Bauth  v.  Thomjh^ 
50»  is,  I  think,  an  authority  to  shew  that  Sckroeder  being 
interested  might  subsequently  adopt  the  insurance  made 
by  the  plaintiff.  There  the  crown  adopted  it  after  a 
loss;  and  the  distinction  taken  in  that  case,  that  the 
party  making  the  insurance  was  appointed  by  the  captors 
who  had  no  insurable  interest,  and  therefore,  that  he 
stood  in  the  relation  of  agent  on  the  part  of  the  crown, 
whose  agents  the  captors  were,  does  not,  I  think,  make 
any  difference.  Here  the  plaintiff  was  not  unconnected 
with  the  insurance;  he  obtained  a  licence  and  made  in- 
surance for  the  benefit  of  the  owners^  though  without 
temmunicating  with  them.  Sckroeder^  who  is  an  owner, 
afterwards  adopted  it  That  case  is  an  authority  to 
shew  that  he  might  afterwards  adopt  it.  This,  it  must 
be  remembered,  is  a  question  between  the  plaintiff  and 
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the  underwriter,  and  not  Schroeder  and  the  underwriter; 
and  unless  we  saw  that  the  underwriter  would  not  have 
§gainu  been  entitled  to  retain  the  premium,  we  cannot  say  that 
the  plaintiff  is  not  entitled  to  his  contract,  unless  It 
could  be  shewn  that  this  is  a  mere-gaming  policy. 

Bayley  J«  I  think  this  is  a  case  in  which  the  de- 
lendant  ought  to  pay,  and  the  plaintiff  ought  to  re- 
ceive for  a  loss  under  the  policy.  A  loss  has  bappeneci^ 
upon  which  the  defendant  undertook  to  pay,  and  if  the 
premium  could  not  have  been  recovered  back  from  the 
defendant,  there  is  not  any  circumstance  here  wluch 
should  exonerate  him  from  liability.  I  think  the  plain- 
tiff never  could  have  recovered  back  the  premium  from 
the  underwriter,  because  of  the  uncertainty  whether 
Schroeder  would  adopt  the  assurance,  in  respect  of 
which  the  underwriter  would  have  incurred  the  risk. 
While  the  contract  was  in  Jieri  there  was  not  any 
disposition  on  the  plaintiff^s  part  to  have  the  policy 
vacated,  and  if  there  had  bec»,  it  would  have  been 
an  answer  to  him,  that  Schroeder  might  have  adopted  it. 
Then  comes  the  question  whether  Schroeder  is  entitled 
to  take  the  benefit  of  this  insurance;  It  is  stated 
that  it  was  effected  for  his  ^benefit,  therefore  it  was  in* 
tended  to  cover  his  specific  interest  at  the  time. 
Schroeder  had  an  interest  at  the  time,  and  although 
there  was  not  any  specific  communication  at  the  time^ 
yet  as  Schroeder  was  connected  in  the  concern,  it  was 
reasonable  for  the  plaintiff  to  expect  that  Schroeder 
would  adopt  an  act  which  could  be  done  with  no  other 
view  than  lor  his  benefit.  Schroeder  must  be  considered 
as  under  a  moral  if  not  a  l^al  obligation  to  adopt  it 
although  the  ship  arrived.    Being  under  that  obUga- 
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tion  in  all  events,   he  thinks  that  he  is  warranted  in  1814. 

adopting  it  even  after  a  loss,  and  has  adopted  it.    The  -»— 

case  of  South  v.  Thompson  shews  that  if  a  policy  be  agaiHst 

effected  with  reference  to  the  benefit  of  a  person  in-  ^^^^^^^^^' 
terested, '  an  adoption  of  it  by  such  person  after  the  loss 
will  be  sufficient. 

DampiekJ.  The  plaintiff  placed  himself  in  an 
awkward  situation  by  advancing  his  money  for  the 
premiums,  upon  the  expectation  that  Schroeder  would 
adopt  his  act,  which  Schroeder  might  have  reftised  to  do 
in  the  event  of  the  ship's  arrival;  and  if  he  had, 
I  do  not  see  that  the  plaintiff  could  have  recovered 
back  the  premiums.  The  question  then  is  whether 
Schroeder  had  an  interest  in  the  policy.  He  was  owner 
of  the  ship,  and  the  policy  Was  effected  for  his  benefit; 
that  seems  to  me  to  give  him  an  interest.  If  then  he 
had  an  interest,  his  subsequent  adoption  will  be  good. 
Routh  V.  Thonq>son  is  a  fiiU  and  clear  authority  to  that 
point;  there  the  agency  was  only  a  constructive  agencyt 
and  it  does  not  appear  to  me  to  afford  any  distinction^ 
because  the  insurance  did  not  come  within  the  scope 
of  his  agency.  Therefohe  it  seems  to  me  to  govern 
this  case;  there  is  no  distinction  in  reason  though 
there  may  be  a  difference.  All  the  averments  in  this 
declaration  are  certainly  fiilly  proved^  and  therefore 
the  plaintiff  is  entitled. 

Judgment  for  the  Plaintiff. 
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May  loth-^ 

Where  by 
agreement 
dated  1656,  be- 
tween the  lord 
and  certain 
tenants  of 
customary  tene- 
ments within 
a  manor,  the 
tenants covc- 
nantedy  that 
they,  their 
heirs  or  assigns, 
would  not  cut 
down,  seilt  or 
dispose  of  any 
wood  standing 
or  growing,  or 
hereafter  to 
stand  or  grow, 
without  the 
licence  of  the 
lord,  and  the 
lord  covenanted 
to  set)0ttt  yearly, 


Blackett,  Bart,  against  Mary  Ann  Lowes. 

'J^ROVER  for  wood.  Pica  general  issue.  At  the 
trial  at  the  last  Northumberland  assizes  before  Wood 
B.  a  verdict  was  found  for  the  plaintiff  for  60^  (the 
value  of  the  wood)  subject  to  the  opinion  of  the  Court 
on  the  following  case : 

By  articles  of  agreement,  dated  1656,  between  Francis 
Neville  then  lord  of  the  manors  of  Ridley  and  Tiomr^ 
grafton  of  the  one  part,  and  certain  persons  named  and 
described  as  tenants  of  certain  customary  tenements 
within  those  manors  of  the  other;  reciting  that  suits 
and  differences  were  likely  to  arise  between  them, 
touching  the  fines,  customs,  and  services  which^ought 
or  were  claimed  to  be  paid  and  performed  for  their  re- 
spective tenements,  for  prevention  whereof,  and  for 
T*  t  nantsi'  ^  settling  and  ascertaining  the  same^  it  was  covenanted 
sufficient  for  the   ^xid  aiireed  by  the  said  parties,  that  it  should  be  lawful 

repairing  of  ^  " 

their  houses,       for  the  said  lord,  his  heirs  and  assigns  at  all  times 

&c.  and  other 
necessary  uses 
in  and  about 
the  said  tene- 
ments, and  that 
io  case  any  of 
the  tenants, 
their  heirs,  or 
Assigns,  should 

plant  any  wood  upon  the  said  tenements,  it  should  be  lawful  for  them  to  cut  down,  use, 
and  dispose  of  all  or  any  such  wood  for  repairing  their  houses^  &c.,  or  for  any  other  their  ne- 
cessary uses  without  disturbance  of  the  lord :  Held  that  defendant,  who  was  tenant  of  one 
of  the  customary  tenements  comprised  ill  the  above  agreement,  was  not  entitled  withont 
licence  of  the  lord  to  cut  down  md  ull  wood  which  had  been  planted  on  the  tenement  by 
a  tenant  shite  the  agreement,  and  that  having  so  done,  the  lord  might  maintain  trover 
against  her  for  the  wood. 

Evidence  thtt  the  tenants  of  defendant's  estate  for  30  years  and  upwards  had  publicly. 
and  without  interiuption  from  the  lord,  and  with  his  knowledge,  cut  and  sold  the  planted 
wood  on  the  estate  in  large  quantities,  was  held  to  be  admissible  in  this  case,  and  there- 
fore a  new  trial  was  granted ;  but  evidence  of  reputation  that  the  tenants  of  defendant's 
csutc  had  the  right  m  cutting  and  selling  planted  wood  was  held  not  to  be  admissible. 

ments 


thereafter,  to  take  and  dispose  of  any  woods  or  under* 
woods  within  their  tenements  without  any  interruption 
from  them,  their  heirs  or  assigns ;  he  the  said  lord,  his 
heirs  and  assigns,  leaving  suflBcient  upon  the  said  tener 
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xnents  for  the  necessary  uses  and  occasions  of  the  respec-        1814. 
live  tenants,  and  also  giving  reasonable  satisfaction  unto  " 

them  for  all  such  loss  and  damage  as  they  should  sus-  agaUji 
tain  by  occasion  of  taking  of  carrying  away  of  any  such 
woods  or  underwoods;  and  the  said  tenants  covenanted 
and  agreed,  that  they,  their  heirs  and  assigns,  or  any 
of  them,  should  not  nor  would  at  any  time  or  times 
thereafter,  cut  down,  sell,  or  otherwise  dispose  of  any 
timber,  wood^  or  other  wood  standings  growing,  or 
being,  or  which  should  thereafter  stand,  grow,  or  be  in 
or  upon  their  respective  tenements,  or  any  of  them, 
without  the  licence  and  consent  of  the  lord  of  the 
manors  for  the  time  being,  or  his  steward  or  bailiff 
first  had  and  obtained,  save  as  thereinafter  was  ex- 
pressed ;  and  the  said  lord,  for  himself,  his  heirs,  execur 
tors,  and  administrators,  covenanted  and  agreed  witli  the 
said  tenants,  their  heirs  and  assigns,  that  he,  his  heirs 
and  assigns,  or  his  and  their  bailifis  and  officers,  should 
and  would  yearly  from  thenceforth  for  ever,  upon  the 
request  of  the  said  tenants,  &c.  set  forth  and  allow 
sufficient  timber,  wood,  and  other  wood  growing  upon 
their  several  tenements,  as  oflen  as  need  should  require, 
as  well  for  the  necessary  repairing  their  houses,  sheals, 
and  sheds,  as  of  their  hedges  and  fences  within  the  said 
manors,  and  for  all  other  necessary  occasions  and  uses 
whatsoever,  in,  upon,  or  about  the  said  tenements ;  and 
that  in  case  any  of  .the  said  tenants,  their  heirs  or 
assigns,  should  at  any  time  thereafter  set  of  plant  any 
wood  upon  any  lands  or  grounds  within  or  belonging 
to  thdir  tenements  within  the  said  manors,  or  either  of 
them,  it  should  be  lawful  for  such  tenant,  his  heirs  and 
assigns,  at  any  time^  at  his  and  their  wills  and  pleasures, 
to  cut  down,  use,  and  dispose  of  all  or  any  such  wood 

so 
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1814.         so  planted,  for  the  repairing,  upholding,  or  maintaining 


BLACKr-TT 


of  their  houses,  hedges,  and  fences,  or  for  any  othe^ 
agahst         tlieir  necessary  Uses,  without  any  denial,  interruption, 
or  disturbance  of  the  said  lord,  his  heirs  or  assigns,  oi* 
of  any  of  his  or  their  officers  or  servants.      These 
articles  of  agreement  were  ratified  and  confirmed  in 
1656  by  a  decree  of  the  Court  of  Chancery^   The  plain* 
tiff  is  lord  of  the  said  manors,  and  the  defendant  one 
of  the  customary  tenants  of  the  manors,  or  one  of  them^ 
in  respect  of  three  farms  which  are  part  of  the  ancient 
customary  tenements  of  the  said  manors^  or  one  of 
them,  and  at  the  time  of  making  the  above  agreement 
belonged  to  some  or  one  of  the  parties  thereto  described 
as  tenants.     About  March  last  the  defendant,  ivitbout 
the  licence  of  the  plaintiff,  cut  and  sold  wood  of  the 
value  of  60L  growing  upon  two  of  the  farms,  or  one  of 
them,  which  wood  had  been  planted  by  some  or  one  of 
the  customary  tenants  of  the  same,  since  tlie  making  of 
the  above  agreement.  The  defendant's  counsel  at  the  trial 
tendered  evidence  to  prove  that  there  were  upon  the  de* 
fendant's  estate  about  forty  acres  of  planted  wood;  that 
for  thirty  years  and  upwards  tlie  tenants  of  the  estate 
&r  the  time  being,  had  openly  and  publicly,  and  without 
any  interruption  whatever  on  the  part  of  the  lord,  cot 
and  sold  planted  wood  growing  upon  the  estate  in  large 
quantities;  that  this  was  done  with  the  knowledge  of  tlie 
lord  whose  bailiff  lived  in  tlie  immediate  neighbourhood^ 
and  that  the  bailiff's  son  was  for  several  years  employed 
in  cutting  and  working  up  for  the  purchasers  the  wood 
so  cut  and  sold,  and  that  the  general  reputation  of  the 
country  as  far  back  as  living  memory  extends  had  been 
that  the  tenants  of  the  defendant's  estate  had  the 
right  of  cutting  and  selling  planted  wood  at  their  free 
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will  and  pleasure.  This  evidence  was  tendered  as  1814* 
evidence  from  which  a  grant,  release^  or  other  agreement  — — 
between  the  lord  and  the  tenants  or  tenant,  authorizing  agmnst 
such  use  and  disposition  of  the  planted  wood  might  and 
ought  to  be  presumed.  The  evidence  was  rejected.  It 
appeared  by  a  note  in  the  handwriting  of  one  W.Lonsoes 
deceased,  under  whom  the  defendant  claimed  that  iu 
Feb.  1767  the  said  W^Lcfmsj  having  occasion  for  five 
ploughs  and  various  other  implements  of  husbandry^ 
directed  an  application  to  be  made  to  the  bailiff  of  the 
then  lord  of  the  said  manors  desiring  him  to  set  out 
wood  for  that  purpose. 

The  question  for  the  opinion  of  the  Court  was 
whether  the  evidence  tendered  ought  to  have  been  re^ 
ceived;  if  the  G)urt  should  be  of  opinion  that  it  ought, 
there  was  to  be  a  new  trial,  unless  they  should  think 
iqx)n  the  evidence  received,  that  the  plaintiff  was  not 
entitled  to  recover,  in  which  case  a  nonsuit  was  to  be 
entered ;  otherwise  the  verdict  was  to  stand. 

Scarlett  for  the  plaintifi^  contended  that  the  evidence 
was  properly  rejected;  because  if  received  it  would  not 
have  justified  any  presumption  amounting  to  a  defence; 
for  the  utmost  that  could  have  been  inferred  firom  it 
would  have  been  this,  that  the  tenants,  who  cut  and 
sold  the  planted  wood  with  the  knowledge  of  the  lord,, 
did  it  under  a  licence  from  the  lord,  or  taking  it  most 
strongly  against  him,  under  a  grant  or  release  made  to 
the  particular  tenant  or  tenants  who.  so  cut.  But  what 
&ir  presumption  could  have  arisen  firom  this  exercise  of 
the  right,  that  it  was  more  than  a  grant  or  release  to 
the  particular  tenants  exercising  the  right,  and  ex- 
tended not  only  to  them,  but  to  their  successors  for  ail 
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1 814.      *  time?  The  evidence  therefore  was  inadmisBible^  as  not 
leading  to  any  conclusive  inference  upon  the  matter 


Blackett 
agfiinsL  m  issue. 
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G.  Marriott^  contra,  besides  insistii^  upon  the  de- 
fendant's right  to  a  new  trial  upon  the  rejciption  of  the 
evidence,  claimed  farther  to  enter  a  nonsuit ;  ist,  because 
it  appeared  to  be  the  intention  of  the  parties  to  the  agree- 
ment 1656,  that  the  tenants  should  have  a  controul  over 
the  wood  planted  by  them  to  cut  and  sell  it.  It  is  apparent 
from'  the  instrument  that  some  distinct  privileges  as  to 
the  power  of  cutting  down  and  selling  the  wood 
planted  by  the  tenants  were  int^ded,  probably  as  an 
inducement  to  them  to  plant ;  for  there  is  a  saving  as 
thereafter  expressed  out  of  their  general  covenant,  not 
to  cut  down,  sell,  or  otherwise  dispose  of  any  timber, 
wood,  &c.,  which  saving,  as  it  appears  afterwards,  re- 
lates to  the  planted  wood;  for  as  to  that  the  lord 
covenante  <^  that  it  shall  be  lawful  for  the  tenants  to 
cut  down,  iise,  and  dispose  of  such  wood,  not  only  for 
repairing,  &c.,  but  also  for  any  other  their  necessary 
uses."  Therefore  upon  a  liberal  construction  of  this 
covenant  in  favour  of  those  for  whose  benefit  it  was 
made,  and  upon  comparing  it  with  the  more  strict 
covenant  applicable  to  the  other  wood,  as  well  as  upon 
the  reason  of  the  thing,  it  shall  be  intended  that  in  re- 
spect of  this  species  of  wood  the  tenants  were  meant 
to  have  a  more  beneficial  enjoyment.  But  sec(»idly, 
admitting  that  to  be  otherwise,  still  the  lord  cannot 
maintain  trover.  Although  the  tenants  right  to  cut 
down  the  planted  wood  was  qualified  as  to  the  pur- 
poses for  which  they  might  cut  it  down,  it  was  not 
qualified  as  to  quantity;  they  might  cut  down  the 
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whole  for  those  purposes.  And,  therefore,  HoU  C.  J.  1814. 
in  Ashnicad  y.  Ranger  {a)  took  the  distinction,  that  if  — — 
H.  have  aU  the  thorns  in  such  a  place  for  estovers,  he  ^gaimt 
may  maintain  trespass  against  any  one  who  cuts  them 
down,  even  against  his  grantor,  but  ivhere  //.  hath 
only  estovers  to  be  taken  in  such  a  plape^  an4  th^s 
grantor  cuts  the  whole,  he  may  have  case  but  not 
trespass.  So  here  the  tenant  had  all  the  planted  wood 
upon  her  tenement  for  repairing  and  other  necessary 
purposes,  and  might  have  maintained  trespass  even 
against  the  lord  for  cutting  it  down ;  therefore  the  pro- 
perty at  th^  time  of  cutting  was  in  her  and  not  in  the 
lord ;  and  its  subsequent  misi^plication  by  her  will  not 
vest  the  property  in  the  lord.  And  this,  as  was  said 
by  Lord  Kenyan  in  Gordon  v.  Harppr  (ft),  is  not  like 
the  case  of  tenant  for  years,  where  if  timber  be  cut 
down,  the  owner  of  the  inheritance  may  maintain 
trover  for  it  notwithstanding  the  lease,  because  there 
the  only  right  of  the  tenant  is  to  the  shade  of  the  trees 
when  growing;  and  even  in  that  case  according  to 
Laiurence  J.  (c),  it  was  a  long  time  in  great  doubt 
whether  the  landlord  had  such  a  p^s^ession  on  which 
he  could  maintain  trover,  but  it  was  finally  determined 
that  he  had,  because  the  interest  of  the  lessee  in  it  re- 
mained no  longer  than  while  it  was  growing. 

Lord  Ellenborouoh  C.  J.  Although  the  whole  of 
the  planted  wood  is  the  foud  out  of  which  the  tenant  u 
entitled  to  cut  down,  and  he  might  maintain  trespass 
agaii^t  a  jitranger  who  cut  them  down,  yet  if  he  being 
only  entitled  to  cut  them  as  estovers,  cuts  tl^em  down 
for  aliene  purposes,  the  lord  will  be  entitled.     As  soon 

{a)  %  Salk,  638.  W  7  ^.-R.  "•  U)  «W  13. 
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x8i4,  aft  the  tenant  cuts  down  for  a  foreign  purposCi  his  right 
„  """"^       determines  and  the  lord's  riffht  commences.     Now 

^Mtnsi  here  the  tenant's  right  to  cut  is  for  repairing  and  for 
any  other  necessary  uses;  and  can  it  be  argued  to  be- 
for  a  necessary  use  when  the  tenant  cuts  down,  not  for 
any  botes,  but  for  a  purpose  perfectly  aliene  ?  It  seems 
to  me  that  it  cannot;  and  ther^re  by  the  cutting  the 
tenant's  right  determined.  As  to  the  rejection  of  the 
evidence;  reputation  is  certainly  out  of  the  question, 
because  the  tenants  right  could  only  arise  by  some 
grant  or  deed ;  but  as  to  the  rest,  I  own  my  impression 
would  have  been  to  have  admitted  it.  Chough  I  should 
probably  have  advised  the  jury  that  it  was  not  of  much 
weight  against  the  plaintiff's  evidence ;  but  still  if  there 
be  any  species  of  grant,  which  being  presumed,  would 
have  authorized  the  tenant  to  deal  with  the  wood  as  she 
has  don^  she  ought  to  have  had  the  benefit,  whatever 
that  may  be,  of  the  evidence. 

Baylet  J.  Suppose  it  had  appeared  that  a  succession 
of  tenants  had  been  cutting  down  considerable  quantities 
of  the  wood  with  the  knowledge  of  the  lord,  would  not 
that  have  raised  a  presumption  of  a  grant  from  the 
lord  to  that  extent. 

Dampier  J.  Under  the  agreement,  certainly  the 
tenant  could  only  cut  for  her  own  use  and  not  for  the 
purposes  of  sale;  but  I  am  afraid  the  other  evidence 
was  admissible,  though  perhaps  its  effect  when  opposed 
to  the  plaintiff's  evidence  would  not  have  been  great. 

Per  Curiam^  Rule  absolute  for  a  new  trial. 
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1 8 14. 

The  King  against  The  InhabiUnts  of  Kilbv.     ^J^/^' 

T  TPON  appeal  against  an  order,  removing  John  Nor-  Y^^^^^^  P*' 

tony  his  wife  and  child  from  Kilbjf  to  Great  fVigstony  wishing  to  pat 

the  sessions  for  the  coun^  of  Leicester  discharged  the  the  ngc  of  nine 

order,  subject  to  the  opinion  of  this  Court  on  tlic  fol-  tui^u^T^he"" 

lowing  case:  ^±^^;^ 

The  pauper  was  bom  at  Kilby.     His  faUier  died  d«w  her  parish 

allnwance,  bnC 

when  the  pauper  was  four  or  five  years  old,  and  the  two  yean  after- 

parish  relieved  the  widow  with  two  shillings  per  week  being  able  to 

till  he  was  nine  years  old ;  at  which  time  the  parish  wenTto  the 

officers  wished  to  put  the  pauper  out  apprentice,  but  J*a  ronSnud 

the  widow  objected  on  account  of  his  ace.    In  conse-  1®.***'  *®"'' 

"  ^  being  put  out 

quence  of  her  objectinir  the  parish  officers  took  off  the  two  »»<>  *>y  J«»>rc  «^ 
sbulmgs  per  week,  and  refused  to  give  her  any  more  ccr  chose  a  mas- 
relief.      When  the  pauper  was  about  ii  years  old,  the paillhdE- 
the  widow  being  no  longer  able  to  support  him,  and  "^g*fjJJ^  '^|. 
his  younger  brother,  and  the  parish  refusing .  to  relieve  "«»*»  ^^-j  •"<} 
her  until  the  pauper  was  put  apprentice^  went  to  the  the  partiei  met 
parish  officer  and  told  him  she  would  consent,  that  her  the  jnstices, 
son  should  be  put  apprentice.     He  bid  her  chuse  a  Jhat  thcTmalfcr 
xnaster,  and  she  chose  one  Dand  of  Great  J^inston^  to  ^^i  already  a 

'  o        »  sumcient  nuiu- 

whom  the  parish  officer  agreed  to  give  three  guineas  in    ^^^  ^^  apprcn- 
xnon^,  and  other  things  to  the  amount  in  the  whole  of  bind  the  son, 

mt  •  1        «»  L  1  •  1  1     whereupon  the 

4/.     Toe  parish  omcer,  the  pauper,  bis  mother  and   parish  officer, 
Dand  met  together,  proposing  to  have  the  boy  bound   i/he  could  not 
before  the  justices,  and  went  before  them  for  that  pur-   thlre'^hTwoJd 

elsewhere,  took 
the  patties  to 
an  inn,  ind  procured  an  indcntore,  which  was  filled  up  and  executed,  and  the  son  with 
his  mother's  consent  bound  himself  for  seven  years :  Held  that  the  sessions  were  not 
warranted  in  finding  fraud  lo  as  to  defeat  the  settlement  under  the  indenture. 

L  1  3  pose; 
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pose ;  but  the  jastices,  finding  upon  examination  that 
Dand  had  as  many  apprentices  as  they  thought  he 
could  do  justice  tO|  would  not  let  him  have  any  more. 
The  parish  officer  then  declared  if  he  could  not  have 
him  bound  there,  he  would  have  him  bound  in  another 
place,  and  accordingly  took  all  the  parties  to  an  inn, 
procured  an  indenture  stamp,  which  was  regularly  filled 
up  and  executed,  and  the  pauper  with  the  consent  of 
his  mother  bound  himself  to  Dand  for  seven  years. 
The  premium  three  guineas  and  the  other  things  making 
up  the  4/.  were  to  be  delivered  to  Dand  at  the  expira- 
tion of  six  weeks  from  the  executibil  of  the  indenture, 
at  which  time  Dand  went  to  KiUy  and  received  them  of 
the  parish  officer.     The  duty  paid  was  15.  6ef.,  being 
6d.  in  the  pound  upon  the  3/.,   and  all  expences  of 
binding  were  paid  by  the  parish.     Tlie  pauper  served 
Dand  in  Great  Wigston  a  sufficient  length  of  time  to 
gain  a  settlement  if  the  binding  were  good.     The  ses- 
sions founded  their  judgment  on  the  ground  of  fraud 
tipon  the  above  fiicts; 


Dayrell  and  Gumey  in  siippoH  of  the  order  of 
sions  contended  that  what  had  been  done  by  the  parish 
was  in  evasion  of  the  stat  43  Eliz.  which  directs  the 
parish  officers  with  the  assent  of  two  justices  to  bind, 
&c.  and  that  if  this  could  be  permitted,  all  the  good 
dfects  of  that  statute  ^ould  be  defeated.  This  was 
the  mere  act  of  the  parish  officer  forced  upon  the  par- 
ties themselves  by  his  withdrawing  the  parish  allowance^ 
and  therefore,  as  it  regarded  them,  done  under  constraint 
and  not  of  their  free  will ;  and  it  was  also  in  defiance 
of  the  judgment  of  the  justices  who  are  appointed  by 

the 
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the  statute   to  apprdve  in  these  matters..    Accord-        1814. 
ingly  in  Rex  v.  Hamstall  Ridware{a),  Lord  Kenyan      ^^^^^ 
said|  that  it  was  one  of  the  most  serious    subjects         agmmt 
that  fell  under  the  cognizance  of  the  justices;   who       untsof 
ought  to  judge  of  the  fitness  of  the  persons  to  whom 
poor  children  are  apprtoticed,    and   not   the   over- 
seers.     I^  is  clear  that  this  was  intended  to  be  a 
parish   binding  if  the  justices  had   assented;  it  was 
effected  with  parish  money,  and  at  the  parish  expence ; 
and  now  that  the  justices   have  disapproved  the  act 
intended,  it  shall  not  be  referred  to  one  which  was  not 
intended,  but  shall  remain,  that  which  it  really  is,  an  im- 
perfect parish  binding;  otherwise  it  would  be  competent 
at  any  time  for  the  parish  officer  to  supersede  the 
statute* 


Reader  and  Beaucleric  contra,  maintained  that  this 
indenture  was  a  legal  instrument  in  itself,  and  the  mis- 
conduct of  the  parish  officer  would  not  prevent  its  legal 
efl^  to  cioiifer  a  settlement ;  if  the  parish  officer  had 
'acted  illegally  he  might  be  indicted^  So  in  the  case  of 
a  marriage  obtained  by  the  fraud  of  the  parish  officers^ 
they  may  be  indicted  for  it,  but  the  fraud  has  never 
been  held  to  defeat  the  settlement. 

Lord  Ellenborouoh  C.  J.  This  does  not  appear 
to  have  been  intended  to  be  a  binding  as  a  parish  ap^ 
preivtice ;  if  it  did,  it  might  be  defective.  But  it  is  in-, 
dependendy  of  the  statute  a  binding  with  the  consent  of 
the  mother,  the  son,  and  the  master.  The  justices 
hftve  indeed  found  fraud,  but  there  are  no  circum- 

L  1  4  stances 
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stances  to  warrant  todi  a  conclusion,  cxo^t  that  when 
the  parties  could  not  obtain  the  binding  before  the 
justices,  they  went  elsewhere,  and  perfected  it  in  another 
way.  It  is  said  this  was  the  parish  m<Hiey,  and 
perhi^  there  has  been  a  misapplication  of  it,  but  sdll 
there  has  been  a  valid  binding,  for  die  pauper  with  his 
mother's  consent  binds  himself.  If  the  mother  had  be^i 
a  party  to  the  indenture,  and  the  action  had  been 
brought  against  her  upon  it,  I  do  not  see  how  she 
could  have  effectually  pleaded  jperyraMfem,  or  per  minas^ 


Le  Blanc  J.  It  appears  that  the  mother  chose  the 
master,  and  it  is  not  stated  that  the  diild  was  of  an  age 
not  fit  to  be  bound  apprentice. 

Baylet  J.  Aftor  the  allowance  was  withdrawn,  the 
mother  might  hare  obtained  rdief  by  application  to  the 
justices,  if  she  had  been  entitled  to  it. 

Per  Curiam,  Order  of  Sessions  quashed. 


ivedntii'M,         The  King  against  The  Inhabitants  of  Wilby. 

May  nth. 

The  mother  of  TjPON  appeal  against  an  order  of  two  justices  re- 

liolci°r*undcr*^'  moving  Mory  Ann  BedwU,  the  widow  of  John 

to\rgl^r^dfan  ^^^'^^^  ^^^  their  children,  Mary  aged  14,  John  aged 

by  law  of  the  ,,     ^^d  Others  under  that  aire,    from  Debenham  to 

copyhold,  there  ^^ 

being  no  custom    JViUnj,  both  in  the  county  of  SuffoUcj  the  sessions  con- 

of  the  mAMor  ^  u/ 

for  appointing 

a  gnatdian,  and  therefore  entitled  to  reside  irrexnoveably  on  the  estate.    A  grant  of 

parcel  of  the  Tvaste  of  the  manor  to  hold   to  B,  and  his  heirs  by  way  of  increase 

to  hU  copyhold,  by  such  setYiccs  as  the  copyhold  was  subject  to,  for  which  B,  paid  a 

fine  of  los ,  w;is  held  not  to  enure  as  copyhold,  there  being  no  custom  to  warrant  such 

grmt  nor  as  an  estate  in  fce-fimple. 

^(xre  ir  separate  purchases  may  be  added  together,  to  makpone  purchase  of  30/.  witli- 
i.i  Mat.  9G.  I.e.  7.  J.i. 

prmeq 
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firmed  the  order  except  as  to  the  youngest  soU|  subject        1 8 14. 
to  the  opinion  of  this  Court  on  the  following  case  : 


The  KiNa 


tanis  of 

WlLBT. 


In  1794,  Joftn  Bedwell  a  settled  inhabitant  of  Willn/f         a^ainu 
went  with  a  certificate  to  reside  in  Dehenham.    In  1 807,  *"  "  *  **' 

he  purchased  of  one  Smith  a  copyhold  estate,  holden  of 
the  manor  of  Bloodhall  in  Dcbenham^  for  which  he 
paid  25/.  to  Smithy  2L  for  a  fine  to  the  lord  of  the  manor, 
and  2/.  35.  for  steward's  fees,  which  regularly  would 
have  amounted  to  3/.  105.  6d.,  but  the  steward  re^ 
mitted  i/.  7^.  6d.  in  consideration  of  his  circumstances. 
Afterwards  in  2809,  Bedwell  made  a  conditional 
surrender  of  the  said  estate  to  secure  the  sum  of  40/.  In 
xSii  a  piece  of  ground  20  feet  in  lengtli  and  12  in 
breadth,  parcel  of  (he  waste  of  the  before  mentione4 
manor  was  granted  to  Bedwellf  to  hold  to  him  and  his 
heirs,  by  way  of  increase  to  his  copyhold  messuage  and 
hereditaments,  holden  of  the  lord  and  lady  at  their  will, 
by  such  fealty,  suit  of  Court  and  other  services,  as  the 
copyhold  messuage  and  hereditaments  were  then  stibject 
to ;  for  which  he  paid  i  o^ .  for  a  fine  to  the  lord,  and  i  /.  6s. 
for  fees  to  the  steward.  The  aggregate  sum  which  he 
paid  for  the  whole  of  these  premises,  (including  fines  and 
fees,)  amounted  to  30/.  195.,  and  he  was  proprietor  of 
them  until  181 3,  when  he  died  intestate.  After  his 
decease,  his  widow  and  family  continued  to  reside  on 
the  premises  for  the  period  of  143  days,  and  until 
their  removal  by  the  present  order.  No  instance  ap-» 
peared  on  the  rolls  of  any  actual  assignment  of  dower; 
but  it  was  usual  for  femes-covertes  to  join  with  their 
husbands  in  securities  {a)  of  estates  possessed  by  such 
husbands  in  their  own  right  within  the  said  manor, 

(a)  Securities  wm  the  word  stated  in  tbe  caie,  but  perlups  suncnderi 
by  way  of  security  would  be  more  correct. 

though 
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1 8 1 4.        though  never  expressly  stated  in  bar  of  dower ;  and  iht 

■        pauper  had  actually  joined  with  her  husband  iti  the 

against         before-mentioned  conditional  surrender  of  these  pre- 

tants  of  '     mise^.     By  the  custom  of  the  manor,   all   copyholds 

holden  of  the  manor  descend  to  the  youngest  son. 

Marryat   and   Storksj  in  support  of  the  order  of 
sessions,    contended  on  a  former  day,  that  the  stat. 
9  G.  I.  C.7.  5.5.,  which  restrains  the  gaitiing  of  settle^ 
ments  by  estates  acquired  by  purchase  for  less  than  30/.^ 
meant  a  purchase  amounting  to  30/.  made  a€  one  time, 
lind  therefore  two  separate  purchases  made  at  several 
times,  each  being  of  less  amount,  could  never  be  tacked 
together  so  as  to  form  one  purchase  oT  the  fiill  amount ; 
more  especially,  where  it  appeared  that  the  first  pur- 
chase had  been  mortgaged  before  the  last  was  acquired^ 
Separate  tenements  taken  at  different  times,  may  in- 
deed be  added  together  so  as  to  form  one  tenement 
of  the  aggregate  yearly  value  of  10/.,  and  the  renting 
of  them  will  confer  a  settlement,  but  then  there  must 
be  a  renting  of  all  at  the  same  time ;  but  the  same  rule 
will   not  apply  to   separate  purchases,  and  therefore 
if  they  may  be  joined,  any  number  of  purchases  for  the 
most  trifling  consideration  might  be  made  from  time  to 
time,  until  the  whole  amounted  to  30/.,  and  that  would 
confer  a  settlement,  though  they  were  parted  with  as 
soon  as  made,  and  the  party  never  held  at  the  same 
time  more  than  one  of  them.     But  that  would  be 
directly  against  the  statute  which  restrains  any  person 
from  gaining  a  settlement  by  virtue  of  any  purchase  of 
any  estate  whereof  the  consideration  for  such  pur- 
chase does  not  amount  to  30/.     2dly,  Supposing  these 
purchases  may  be  joined^  still  the  aggregate  considera- 
tion 
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iion  did  not  amount  ib  36/.     The  steward's  fees  cannot        1 8 14. 
make  a  part  of  the  t^dnsideration :  for  they  are  nothing:         " 
more  than  the  expences  of  the  conveyance;    and  it         agMthst 
might  as  well  be  argued  that  a  demise  at  the  yearly        taut?  of*' 
rent  of  9/.  is  a  demise  at  10/.  105.9  because  the  de- 
mise is  written   upon    a    305.    stamp;    but   the    act 
means  by  the  consideration  for  the  purchase,    that 
which  passes  from  the  purchaser  to  the  seller  only. 
And  though  in  St.  PatiVt  Waldm  t.  Kempton  (a),  the 
fees  paid  to  the  Court,  formed  part  of  the  price  of 
the  copyhold  tenement,  it  does  not  appear  that  that  wa^ 
made  an   objection,   but  the  case  was  decided  upon 
another  ground.     If  the  widow's  right  to  dower  should 
be    set  up   as  giving  her  a  settlement  during  Iier 
quarantine;  the  answer  is,  that  in  respect  of  the  copy- 
hold, she  could  have  no  such  right  without  a  special 
custom,  and  no  special  custom  is  stated;  and  as  fo  the 
waste,  if  the  grant  of  it  be  not  good  as  copyhold,  it 
Caniiot  be  good  for  the  inheritance,  or  for  more  than  an 
estate  at  will; 

Nolan  and  Eagle^  contra,  admitted  that  if  the 
husband  had  parted  with  his  first  purchase  before  he 
acquired  the  last,  that  would  have  made  a  di£Perence. 
But  here  it  appeared  that  the  sturender  was  only  con- 
diticmal,  and  so  &r  from  divesting  him  of  his  estate, 
that  upon  his  death,  it  has  descended  to  his  customary 
heir.  Therefore  he  was  in  possession  of  this  as  well  as 
the  other  purchase  to  the  time  of  his  death ;  and  if  the 
word  tenement  comprehends  several  takings  if  they  be 
holden  together,  why  may  not  purchase  include  as 
much  ?  It  cannot  mean  that  the  estate  must  be  created 

{a)  Foley »  ^54- Z^fd, 

by 
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by  one  and  the  same  act,  or  vest  at  one  and  the  same 
time.  Suppose  A.  purchases  of  joint-tenants  or  tenants 
in  common  for  a  valuable  consideration,  and  one  of 
them  conveys  to  him  his  estate  at  one  time,  and  the  other 
at  another  time;  or  suppose  A.  purchases  an  equity 
of  redcmpticMi,  and  afterwards  the  mortgagee  releases  to 
him  the  estate ;  would  not  each  of  these  be  purchases 
capable  of  conferring  a  settlement,  and  yet  none  of  them 
would  accrue  at  the  same  time  or  by  the  same  act. 
Then  as  to  the  including  the  foes  in  the  consideration, 
the  case  of  Paulas  Waldcn  is  a  direct  authority  to  that 
point,  for  it  states,  that  with  the  fine  and  fees  the  con- 
sideration amounted  to  30/. ;  and  the  purchase  was  held 
good  to  confer  a  settlement.  As  to  the  widows'  right 
of  dower,  it  is  not  claimed  as  frcebench,  for  that 
certainly  must  be  by  custom;  but  in  respect  of  the 
waste,  which  though  granted  to  hold  as  copyhold,  can* 
not  enure  as  a  grant  of  copyhold  without  a  special 
custom  to  warrant  it  (a),  because  copyhold  cannot  be 
created  at  this  day;  but,  nevertheless,  being  to  hold 
to  tlie  grantee  and  his  heirs,  it  shall  enure  as  a  grant 
of  the  inheritance,  of  which  the  grantee  dying  seised, 
his  widow  became  dowable.  But  if,  as  it  has  been 
objected,  the  grant  cannot  have  that  effect  by  reason  of 
its  being  an  insufficient  conveyance  to  pass  the  free- 
Iiold,  then,  lastly,  the  pauper  has  gained  a  settlement 
by  residence  on  the  copyhold,  as  guardian  for  nurture 
to  the  infant,  to  whom  the  copyhold  has  descended. 
In  Rex  V.  Oakley  {a)  it  was  considered  that  the  resi- 
dence of  guardian  in  socage  had  that  effect;  and  in 
IaUw.  1 190.  the  Court  agreed  that  the  lord  cannot 
grant  the  guardianship  of  his  infant  copyholdef*,  with- 


er} Roe  T.  Kiwnum  %  H^ils.  I SJ. 


{h)  io£^j/^49t. 


out 
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out  special  custom;  and  2  BolVs  Abr.  (a)  <<  if  a  copy-         1814. 
hold  descend  to  an  in&nt  within  the  age  of  14,  his  pro^        ' 
chein  any  to  whom  the  land  cannot  descend,  shall  have        axahst 
the  custody  of  the  copyhold,  as  well  as  the  freehold,     '^  unVs^'of^^" 
unless  there  be  a  custom  appointing  it  to  another."     So       ^'<'>^* 
that  it  appears  the  mother,  as  guardian  for  nurture  of 
her  infant,  was  guardian  of  his  copyhold,  there  being 
no  custom,  by  the  same  rule  that  she  would  have  been 
guardian  of  his  freehold ;  and  as  to  the  freehold  the  rule 
is,  according  to  De  Grey  C.  J.  in  Goodtttle  v.  Newman 
{b)j  that  she  has  a  right  to  the  possession  as  being  guar- 
dian by  law,  namely,  the  person  next  in  blood  to  whom 
the  inheritance  cannot  descend.     And  a  guardian  need 
not  be  assigned.''    Therefore  this  case  fisiUs  within  Bex 
v.  Oakley. 

In  the  course  of  the  argument  the  Court  agreed,  that 
without  a  custom  the  second  grant  could  not  enure  as 
a  grant  of  copyhold,  by  reason  of  the  statute  of  Qtiia 
Emptores  (c),  neither  was  it  good  as  a  conveyance  to  pass 
an  estate  of  inheritance^  which  can  only  be  by  feoffment, 
tease  and  release,  &c. ;  therefore  the  pauper  had  not 
any  claim  to  dower;  and  at  the  conclusion  Lord 
JSUenborough  C.  J.  said  that  the  point  last  argued,  viz. 
whether  the  mother  was  guardian  by  law  to  the  copy- 
hold of  the  infimt,  was  the  only  point ;  and  upon  that 
the  Ck)urt  would  take  time  to  consider.    Cur.  adv.  vuU. 

Afterwards  on  this  day  his  lordship  said  that  the 
Court  had  looked  into  the  cases,  and  particularly  Egle- 
ton*s  case(^)   and   that   it  seemed  to  them  that  the 

(«)  40  tit.  GarJe  P.  Cm.  Dig,    Copyhold  £,sbid.  {X-S') 
(b)  3  WiU.$%%^     Geodiitle  v.  Newman.  (f)  x8  £d,  I.  r.  i. 

(d)  %RQl,Abr.  40,    Garde,  P. 

mother 


519  CASES  IN  EASTER  TERM 

lSi4«        mother  was  the  guardian  of  the  infant's  copyhold,  and 
as  sach  was  entitled  to  occupy  the  same  irremoveablj. 

borities  grounded 

Orders  quashed. 


The  Kino 


agmtut        He  added  that  there  were  several  authorities  grounded 

Thelnhabi-  ^  ,        , 

unts  of       on  EgleUm-s  case. 


WiLlY. 


IVeiMtii^j,  CORNFORTH  agatTlSt  RiVETT. 

flliy  XI  ill.  ^ 

inissumpsit  for     A  SSUMPSIT  for  goods  sold  and  delivered,  and  the 

•oods  iiold  and      J-A.  -rxi  i  i  .  •.! 

delivered,  dc-  money  counts.     Plea,  the  general  issue  with  a  no- 

offmoncy  dLf  tice  of  set-off  of  24L  105.  due  on  a  bill  of  exchange 

*^"uncV*ff*   ^^^^  '3^^  ^^  ^*y  '^'3'  P^y^*^^^  *^  ^^^  months,  ac- 
vfhich  defen-      cepted  by  the  plaintiff  and  indorsed  to  the  defendant. 

dant  has  be-  .   1     •     n  ▼        1     -nn     »  »     r-i    r  1 

come  holder  At  the  trial   before  Lprd  ^lenbarough  C.J.  at  the 

aikd^efore^de-  LoTidon  sittings  after  last  term,  the  plaintiff  proved  the 

^oodj  °hou\  ^'®  ^^  *^  goods  on  the  15th  o{  September j  the  delivery 

hehasigrerd  qu  the  i6th,  and  that  he  and  his  attorney  on  the  17th 

to  give  plain  tm  ^ 

ready  money  or  1 8th  went  to  the  defendant  to  demand  payment  of 
28/.  1 05.  being  the  price  of  the  goods.  The  plaintiff 
told  the  defendant  his  situation  was  very  precarious  or 
he  would  not  have  sold  them  so  cheap,  but  he  was  to 
have  ready  monet/y  The  defendant  did  not  deny  that^ 
but  answered  that  he  would  pay  4/.,  and  that  he  had  a 
bill  of  the  plaintiff's  for  24/.  1 05.  For  the  defendant  the 
bill  of  exchange  as  stated  in  th^  notice  of  set-off  was 
produced  and  proved  which  it  was  admitted  had  come 
to  his  hands  between  the  sale  and  delivery  of  tlie  goods, 
and  the  defendant  claipied  to  set  it  off.  It  was  objected 
for  the  plaintiff  that  as  the  payment  was  to  be  in  ready 
money  the  setoff  ought  not  to  be  allowed;  and  his  lordship 

doubting 
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doubting  whetber  if  this  had. been  a  plea  of  sct-oiF  it         1814. 


CORNrORTil 


might  not-  have  been  good  by  way  of  replication  to 
have  pleaded  the  agreement  to  pay  in  ready  moneyi         aj^aimt 
direct<ed  the  jury  to  find  the  whole  sum,  giving  the  de- 
fendant tiberty  to  move  to  reducje  it  to  4/. 

Camyn  accordingly  obtained  a  rule  nisi,  and  cited 
Eland  v.  Karr  {a)  where  such  a  replication  had  been 
disallowed  upon  demurrer. 

Park  and  Ban^aw  she;nred  cause  and  argued  from  the 
circumstance  of  the  bill's  coming  to  the  hands  of  the  de* 
fendant  after  the  sale,  that  it  was  not  obtained  bonajlde, 
but  in  fraud  of  his  agreement  for  the  mere  purpose  of 
setting  it  off;  which  they  said  was  a  presumption  strongly 
fortified  by  the  coincidence  of  the  time  when  the  goods 
were  delivered  with  the  time  of  the  bill's  becoming  due. 
It  was  a  fi;aud  on  the  plaintiff  who  had  contracted  to  sell 
his  goods  at  a  reduced  price  on  account  of  receiving  ready 
money.  And  if  the  plaintiff  might  have  replied  this 
agreement  to  a  plea  of  set-off,  surely  he  shall  not  be 
precluded  by  the  form  which  the  defendant  has  adopted, 
but  shall  have  the  same  advantage  under  the  general 
issue  upon  a  notice  of  set  off  that  he  would  have  had 
by  replication  to  a  plea  of  set-off. 

]L.ord  Ellenborouoh  C.J.  The  way  in  which  it  has 
struck  me  is  this,  that  the  plaintiff  should  have  resisted 
the  taking  away  of  his  goods  without  ready  money, 
which-he  would  have  had  a  right  to  do  by  his  agre«nent. 
But  by  suffering  the  defendant  to  have  them  without 

(tf)  I  Eiutt  Z7S'    See  z6  £aif,  138.  fer  Lwd  Mllenborot^b  C.  J. 

payment 
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RlVlTT. 


1 8 !4«       payment  he  has  receded  from  his  agreement ;  be  should 
-  consistently  with  his  own  stipulations  have  detained  the 

against  goods.  If  he  ouce  parts  with  them  on  credit  he  lets  in 
a  set-off.  Still  the  set-off  may  not  be  good  though  he 
has  sold  upon  credit;  and  supposing  it  could  have  been 
shewn  here  that  this  bill  was  really  the  bill  of  another 
person  put  into  the  hands  of  the  defendant  to  set  off 
against  his  debt,  that  might  have  presented  a  different 
^question. 

Le  Blanc  J.  This  was  the  plaintiff's  own  accept- 
ance w^ich  had  arrived  at  maturity  when  the  goods 
were  delivered. 

The  Attorney  General  and  Can^  were  in  support  of 
the  rule. 

Per  Curiamj  Rule  absolute  on  delivering 

up  the  bill. 


IN  THE   FlFTY-FOtJRTH  YfBAR  OF  GEORGE  III. 


The  King    agatnst  The  Inhabitants    of  the  Tkursdaj, 

Ma;  12th, 

County  of  Kent,  (a) 

1 NDICTMENT  for  not  repairing  Footscray  bridge  in  Where  a  per- 

the  common  highway  over  the  river  Cray.     Plea,  yean  back 
that  long  before  the  time  of  erecting  the  bridge^  in  the  ao^  dam  there 
jsame  place  and  part  of  tlie  river  where  the  bridge  was  ^roGx,  per^pnd, 
afterwards  erected,  there  was,  and  from  time  imiQemorial  **•  deepened  the 

'  '  waterofaford 

until  the  deepening  thewat^  hereinafter  mentioned,  throaghwhich 
had  been  a  public  highway  through  a  ford  in  the  said  public  high  wif, 
river  for  the  subjects  of  the  King  with  their  cattle  and  through  whi^^ 
carriages,  and  that  certain  persons  afterwards  and  be-  J^^j^nlngf  ^* 
ibre  the  erecting  the  bridge,  to  wit,  on  the  first  of  JJ^Selu  a?timcf 
January  1 767,  did  erect  in  and  across  the  river  a  certain  ***  the  public, 

*^      '     '  and  the  miiler« 

mill,   dam,   and  works  iqppertaining  thereto^  and  did  afterwards  built 

a  bridge  over  it* 

thereby /or  their  awnprqfiif  and  for  the  working  of  the  which  the  pub- 
said  mill,  obstruct  and  deepen  the  water  in  the  same  ^nceTucedV 
place,  and  part  of  the  river  where  the  ford  and  high-  "'nty^'nd  n^^ 
way  before  then  was,  and  had  been  for  all  the  time  afore-  ^!*^  "*"*'^  ^*.»? 

/  ,  chargeable  with 

said,  and  where  the  said  bridge  was  afterwards  erected,  the  repaution. 

and  did  by  such  denning  of  the  water  destroy  the 

ford  and  render  the  highway  wholly  impassable;  and  it 

then  and  there  became^   and  was  necessary  for  the 

passage  of  the  subjects  of  the  King  with  their  cattle  and 

carriages,  and  the  duty  of  the  said  persons,  to  erect  a 

bridge  at  the  same  place  over  the  river;  whereupon  the 

said  persons  afterwards,  to  wit,  on  the  first  o{  December 

in  the  year  aforesaid,  did  first  erect  the  said  bridge  in 

(a)  Cause  was  shewn  against  the  rule  at  Serjeanti*  Inn  before  last 
Hilary  term. 

Vol-  IL  M  m  the 


The  inhabU 
tants  of 
Kknt. 
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1814.        the  same  place,  and  part  of  the  rivexv  where  the  ford 
^  and  highway,  befori  the  deepening  of  the  water  of  the 

^ahst  riyer,  was  and  had  been  for  all  the  time  aforesaid,  and 
iaftttad  of  the  highway  and  &rd»  as  a  eosvenient,  iil, 
and  useful  means  of  passage  for  the  subjects  with  their 
cattle  and  carriages  over  the  river,  and  the  said  highway 
^ras  altered  fnom  its  ancient  course  through  the  ford;  unto 
and  over  the  bridge,  and  has  s6  contfntred.  It  then 
averred,  that  B.Harenc  was,  and  still  is  'owser  and 
proprietor  of  the  miD,  dam,  aixi  works,  and  that  th« 
proprietors  of  the  mill,  evw  since  the  erecting  thereof^ 
have  kept  and  continued  the  mil},  dam,  and  works,  and 
have  kept  and  cohtiniied  the  water  so  <>b8tructed  aiid 
deepened,  and  that  B.  Hearent  did,  and  stift  does  k!eep 
and  continue  the  water  so  obstructed  and  deepened. 
&y  reason  of  which  jMremises,  the  owners  and '  pro- 
prietors of  the  mill,  dam,  and  works,  from  the  time  of 
the  bridged  being  erected,  liave  rcfpaived,  JUid  been 
liable  to,  and  ought  to  repair,  and  B^HaMm  i^yi 
oofl^  to  repair* 

Replication  that  the  iidiabiteiits  of  the«oitMf  <M^ 
to  repair. 

At  Ae  trial  before  Lord  £Zfe»&onli^C. Jjy'litdie 
laat  aummer  assiaea  for  Stiny^  it  appeai'ed)  %M  bribte 
Aa  mifi  waa  built,  wbkh  was.  about  fort^^-fi^e  ywis  age^ 
there  waa  a  ford  through  the  rii^er  where  the  bridge  nam 
ataadi,  which  was  a  part  of  die  highway  from  Londim 
to  Maidtione.  It  was  very  deep;  at  flood  times  iMp  to 
the  middle^  and  at  ordinary  times  to  the  knee,  ttd  « 
fioaty  weather  witk  very  umife  for  the  public  After 
the  mill  was  built,  the  water  was  increased,  but  it  did  not 
appear  to  any  greater  extent  than  about  three  inches. 
7  The 
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The  mUler  about  five  yean  afterwards  built  the  bridge,  1814. 

and  there  was  no  doubt  that  the  public  had  since  — — 

used  It  (a).     A  verdict  was  found  for  the  crown ;  and  against 

leave  waa  reserved  to  the  defendatits'  to  move  for  a  tants  of*' 
new  trial. 

Taddyj  in  Michaelmas  term,  obtained  a  rule  nisi  on 
the  ground,  that  there  was  a  continuing  liability  ih  die 
owner  of  the  mill  to  repair  the  bridge  so  long  as  the  ob- 
struction to  the  passage  through  the  ford  remained.  And 
he  compared  it  to  the  liability  arising  in  respect  of  in- 
closurc;  and'  also  referred  to  Rex  v.  Inhabitants  of 
KeniiV),  where  a  similiar  pleA  to  the  present  was 
holden  well,  but  he  admitted  that  was  npon  tlie  con- 
struetion  of  a  ptivate  act  of  parliament.  He  likewise 
t)eed  t  Rol.  ABr.  36S. 

! 

JdatiQ^  shewed  ca«se^  aad  assumed  that  thus  much 
was  ^dwtted.and  proved  by  the  plea  and  evidence^  vib 
that  this  bridge  had  been  used  by  the  public^  aad  wm  a 
^^weoimU  fil»  and  uaefoL  means  of  passage  for  tkem, 
imd  that  its  erection  had  removed  an  inconvenience 
which  before  then  the  public  sustained.  Therefore  he 
oondttded  the  ^esfeion  to  be,  whether  under  these  civ* 
oamslaQoas  the  co«izity  shall  not  be  lidbk  to  the  repara- 
tfra*  altliengjb  Ibe  bridge  wa%  in  the  first  instance,  erected 
forpdvate  conveni0nce^  or  whether  by  reason  that  private 
convenience  was  connected  with  the  public  good,  that 
Aflllynake.tbe  individual  liable^  And  he  distinguiftbed 
Ibis  oase  from  i  Bol.  Jbr.  368*,  because  there  it  was  not 

{a)  It  did  not  appear  by  CYtdence  »t  the  trial  who  had  repaired  the 
bridge,  but  ttpon  the  arpiBient,  it  wss  admitted  on  the  part  of  the 
crown  that  the  miller  had. 

(»)  u  M^r,  saa 

Mm  a  stated 
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18 14.  stated  that  tjie  building  of  the  bridge  remoTcd  any 
previous  Incbnveiiience  which  the  public  suffered;  but 
a^^iusi  the  inconvenience  was  wholly  created  by  making  the 
untsof  '  new  cut,  and  the  bridge  was  only  to  remedy  tliat  in- 
convenience, and  place  the  public  in  statu  quo.  But 
it  docs  not  follow  from  thence,  tliat  in  every  ca&c 
where  a  person  erects  a  bridge  for  his  own  benefit,  he 
shall  be  chargeable  with  its  reparation.  On  the  contrary, 
it  was  resolved  long  ago  in  Regina  v*  Inhabitants  of 
Wilts  (a),  that  <^  if  a  private  person  builds  a  private 
bridge,  which  afterwards  becomes  of  public  convenience^ 
the  whole  county  is  bound  to  repair  it ;"  and  Ncrthey  is 
reported  (ft)  to  have  dted  a  case  wherein  it  was  ad- 
judged to  that  efifect  And  that  has  been  acted  upon 
since  in  the  Ghubume  bridge  case  (c),  in  Bex  v.  Inhabi- 
tants of  W.  R.  of  York  {d\  and  in  Bex  v.  Inhabitants 
of  Glamorgan  {js) ;  in  the  latter  of  whi(h  the  bridge 
was  originally  built  liy  an  individual  for  his  private  ad- 
vantage, and  had  been  constantly  used  by  him,  and  con- 
tinued to  be  necessary  for  the  carrying  on  his  works. 
Also  in  Lord  Portmor^%  case  (/},  the  individual 
benefit  was  joined  with  the  public  convenience.  And  at 
to  the  Medwf  canal  case  {£\  the  answer  has  already 
been  given,  that  the  company  were  only  empowered  to 
act  under  the  condition  of  leaving  a  way  fi^r  the  public, 
and  as  they  were  bound  to  leave  a  way,  it  followed  that 
they  were  bound  to  maintain  it. 

Taddy  and  Berens  contra,  denied  that  the  mere  use  of 
the  bridge  by  the  public  was  enough  to  cast  on  the 

(«)  6  Mod,  307.  4th  resolotion.  (})  S.  C.  x  Salk.  359. 

(f)  5  Bun.  aj94.,  a  Blac.  ^.685.  (i)  %  Bast,  34a. 

(0  Ibtlzs^^n,         (/;  13  -5«/,  »»5.  (/)  13  JE«r/|  »ao. 

15  public 
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public  the  burthen  of  repairing  it.     On  the  contmry     •   1814. 
they  said)  that  as  the  bridge  originated  in  a  wrongful 
act,  and  for  private  benefit,  notwithstanding  the  public        ^^«st 
had  used  it,  they  should  not  be  deemed  to  have  adopted        tants  of 
it  so  long  as  the  private  benefit  continued.     And  there- 
ibre  .^011  J.  in  the  GUisburne  bridge  case  (a),  adverting 
to  the  case  in  JRol,  Abr.  took  the  distinction,  that  there 
the  private  emolument  contbued  to  the  person  who 
erected  it,  and  it  was  not  reasonable  for  him  to  make 
the  county  contribute  to  it,  whilst  the  private  benefit 
continued  to  himself.      And  Lord  EUaiborcugh  C.  J. 
also  r<ecognized  the  same  distinction  as  governing  the 
case  in  BoL  Abr.,  for  he  said,  **  that  was  a  case  where 
the  party  was  guilty  of  a  nuisance  in  the  first  instance, 
in  making  a  new  cut  across  the  highway,  which  the 
public  might  have  prevented,  and  all  along  he  continues 
it  for  his  own  benefit  (£).''     And  he  farther  observed, 
^*  that  Asion  J.  in  bis  judgment  said  nothing  about  the 
adoption  of  it  by  the  public ;  and  that  there  "was  good 
sense  in  not  relying  on  that,  except  as  evidence  of  its 
being  a  public  bridge,  and  of  utility  to   die  public.'' 
It  cannot  make  any  diflerence  that  here  the  passage 
through  the  ford  was  an  inconvenient  passage  to  the 
public,  because  the  county  was  not  bound  to  remove 
that  inconvenience,  but  might  have  treated  the  bridge 
as  a  nuisance ;  and  therefore  being  a  nuisance  that  has 
been  continued  by  sufferance  for  individual  advantage,  the 
individual  shall  be  liable  so- long  as  that  advantage  re- 
mains.   In  like  manner  the  language  of  Lord  Hardmcke 
is,  ^'  that  a  party  may  by  inclosing  part  of  the  way  on  the 
pne,  or  on  both  sides,  be  liable  to  the  repair  of  the 

(«)  s  Bttrr.  1597-  (*)  a  ^<uU  349. 

M  m  3  whole, 


Si8 

1814*  • 

Tlic  Kin  a 

agJtrifi 
The  Inhabi- 
tants of 
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whole,  or  of  part.  And  that  is  only  a  temporary 
charge  till  the  Enclosures  are  thrown  open  (a)."  The 
same  law  will  be  found  in  Bex  v.  ^ioug/tion  (i),  i  RcL 
Abr*  390.,  and  i  Hansk,  P.  C  c.  76.  5.  7. 

•  At  the  conclusion  of  the  argument,  Lord  EUen-- 
borough  C.  J.  said,  that  independently  of  the  case  in 
BoL  Abf\9  he  should  hflive  no  doubt  that  in  strict  con<* 
formity  with  the  Glusbume  bridge  case,  and  the  othtf 
cases,  the  county  was  liable;  but  as  that  case  was 
brought  forward  so  much,  it  would  be  very  material  to 
have  an  inspection  of  the  record,  as  well  as  to  look  at 
the  Layigforth  bridge  case  (r%  which  had  been  men- 
tioned by  Dampier  J. 

Cur.  adv.  vuU, 

Lord  Ellekborough  C.  J.  on  this  day  delivered  the 
judgment  of  the  Court  in  substance  as  follows : 

After  stating'  Aat  this  was  a  motion  for  a  new 
trial  upon  an  indictment  for  not  repairing  a  bridge^  and 
recapitnbtting  the  pleadings.  His  Lordship  said,  the  facts 
proved  at  die  trial  corresponded  in  substance  with  tiliose 
alledged  in  the  plea.  But  being  of  opinion  that  by  the 
Stat  ai  H.  8.  the  county  was  liaUe  to  repair  all  public 
bridges  in  the  county,  unless  they  could  shew  that 
others  were  liable  by  prescription  or  by  reason  of  tenure, 
I  directed  the  juiy  to  find  a  verdict  against  the  defen- 
dants. On  the  argument,  the  Court  was  pressed  by  the 
case  firom  i  RoiPs  Abr.  368.  **  If  a  roan  erect  a  mill 
for  his  own  profit,  and  make  a  new  cut  for  the  water 
to  come  to  it,  and  make  ^^  new  bridge  over  it,  and  the 
subjects  use  to  go  over  this  as  over  a  common  bridge. 


(•)  Anil.  »9^.  {h)  %  Smmd.  ]6«.         (f)  Crp,  Car,  365. 


this 
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this  bridge  oi^ht  to  be  repaired  by  him  who  has  the         i844«^ 
mill,  and  not  by  the  county,  because  he  erected  it  for  ' 

his  own  benefit."  Lord  Rotle  cites  the  8  Ed.  2.  as  alah^^ 
adjudged  in  A  R.  for  B<rjo  bridge  and  Channel  bridge  '^\ll^^lf' 
against  the  Prior  pf  Stratford.  As  that  case  seemed  to  ^^^  ^ 
constitute  an  anomaly  in  the  law,  and  to  be  at  varii^^e 
with  all  the  cases,  though  ft  was  attempted  by  Black- 
stone  J.  in  5  Burr.  2594.,  the  Glusbume  beck  case, 
to  be  reconciled  with  it,  on  the  distinction  between 
an  obligation  to  repair  and  an*  obligation  to  erect, 
founded  on  the  words  of  Magna  Charta,  c,  15* :  "  Nulla 
villa  nee  liber  homo  distringatur  facere  pontes,**  (which 
distinction,  however,  does  not  seem  to  be  well  founded,) 
and  as  we  were  desirous  of  seeing  what  manner  of  ob- 
hgation  was  stated,  and  of  inspecting  that  record,  the 
Court  directed  a  diligent  search  to  be  made,  and  the 
record  has  been  found  in  the  chapter-house  at  West-^ 
minster.  It  is  not  necessary  to  state  the  whole  pro- 
ceedings which  run  to  a  considerable  length.  The 
record  begins  with  a  commission  directed  to  certain 
persons,  to  inquire  who  ought  to  repair,  the  bridges  and 
causeways  between  Stratford  Bovo  and  Ham  Stratford. 
It  appears  from  the  return  whibh  is  continued  to  Easter 
term  9  jBcf  2.,'that  they  had  originttlly  been  bulk  as  an  act 
of  charity,  by  the  Lady  Matilda  then  Queen  of  Englandf 
who  must  have  been  the  wife  of  King  Stepkei^and  not 
the  Empress  Maud*  as  on  first  view  I  thought,  who 


boiigfat  certain  lands,  &c.  for  the  reparation  of  ^e  said 
bridges,  &c. ;  that  she  gave  the  said  lands,  &c  to  the 
Abbess  of  Barking,  on  condition  that  she  and  her 
successors  should  repair  the  said  bridges.  The  Abb^ 
of  Barking  granted  them  to  the  Abbot  of  Stratford  on  the 
same  condition,  and  also  at  a  yearly  rent  of  four  marks 
Mm  4  in 
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18x4.        ui  silver.     It  is  unnecessary  to  go  through  the  whole 
'  record,    which,  however,    contains    matter  of  great 

gainst  curiosity.  It  is  enough  to  state  that  the  Abbot  and 
unts  of**'  Abbess  being  impleaded  on  a  charge  by  reason  of  tenure 
KiHT.  Ijj  p  £j^  2.,  arranged  the  dispute  by  concord.  The 
Abbot  and  Prior,  Proctor  and  Celararius,  came  and  ac- 
knowledged their  signature  to  an  agreement  with  the 
Abbess,  by  which  they  bound  themselves  to  the  King 
and  the  Abbess  for  ever  to  repair  the  bridges,  &c.  The 
words  of  concord  are,  that  the  King  and  his  heirs  may 
distrain  the  Abbot  andJiis  successors  to  the  maintenance 
and  repair  of  the  said  bridges  and  causeway,  &c.  Thus 
it  appears,  the  real  question  was  on  an  obligation  to 
repair,  by  reason  of  the  tenure  of  certain  lands,  and 
that  no  such  question  as  supposed  by  Lord  MoUe,  that 
is,  of  a  legal  obligation  resulting  from  the  building  of 
the  bridge  by  the  mill-owner  for  bis  benefit,  was  ever 
directly  or  indirectly  decided,  or  could  properly  be 
argued.  Laying  that  case  out  of  the  way,  the  authori*- 
ties  from  first  to  last  are  uniform,  and  establish  the  case 
as  cited  by  Northey  Attorney  General  in  Rex  v.  Inhabi- 
tants of  WiUSf  I  Salk*  359.,  that  if  a  private  person 
build  a  private  bridge  which  afterwards  becomes  of 
public  convenience,  the  county  Is  bound  to  repair  it. 
The  consequence  of  this  is,  that  there  must  be  judg« 
ment  against  the  defendauts.  (a) 

{a)  We  have  been  fkYOHrcd  with  a  copy  of  the  record  relating  to 
the  Straifvi  bridge  case,  and  in  compliance  with  the  wishes  of  several 
g^entleman  of  the  profession,  we  have  subjoined  it  in  the  following  note. 

Copy  fi-om    an  Extract  furnished    the  Court    by 
Mr.Dealtry. 

Fleas  before  the  King  of  Baiter  term  6  E4.  %.  Jt9t^$.  King  Eiwmi 
the  1st,  in  (he  31st  year  of  his  r^igq  commanded  Xt^tr  U  Jirdmuctn 
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and  three  other  persons  to  inquire  who  onght  to  repiir  the  brid^t 
and  causeways  in  the  king's  highway  between  Strtifari  Bcrw  and  Ham 
Stratford^  and  about  defect  in  the  maintaining  the  repair  of  the  fame, 
who  tooi^  inquisition  thereupon  by  j%  jurors  of  the  county  of  Euex^ 
and  IS  others  of  the  county  of  MiddUsex- 

And  they  say,  that  the  passage  oYer  the  water  of  Les  at  Stratford 
Sow  antiently  used  to  be  in  a  certain  place  called  Oldfird^  which  is  a 
mile  distant  from  the  place  where  the  bridges  and  canieway  now  are, 
at  which  passage  many  passengers  were  at  divers  times  drowned  and 
put  in  danger. 

And  when  afterwards  notice  of  such  great  danger  came  to  the  Lady 
Matilda  then  Queen  of  EHgland^  shc^pietate  mota,  directed  inquiry  to  be 
made  where  bridges  and  a  causeway  might  be  better  and  more  com  mo- 
dionsly  made  for  the  utility  and  ease  of  the  country,  and  the  ptssen- 
gers,  &c.  Whereupon  the  said  Queen  caused  to  be  built  two  stone 
bridges  over  the  water  of  Lea,  one  at  the  town  of  Stratford  Bew,  and 
the  other  over  another  trench  of  the  same  water  towards  Essex,  which 
is  called  Channel  bridge,  and  a  causeway  between  the  two  bridges,  so 
that  all  passengers  might  pass  well  and  securely. 

And  because  the  Queen  wished  that  the  said  bridges  and  causeway, 
so  built  gratuitously,  might  for  ever  thereafter  be  maintained  and 
repaired,  she  bought  certain  lands,  rents,  meadows,  and  a  water-mill 
called  f^igge  Mulm^  and  constituted  and  ordained  them  for  the  main- 
tenance and  reparation  of  the  said  bridges  and  causeway. 

And  becavse  she  hoped  that  the  maintenance  and  reparation  afore- 
sud  woold  be  better  and  more  securely  pssfermed  by  religious  persons, 
if  they  were  charged  therewith,  than  by  secnlars,  lest  such  secular 
pefMns  and  their  heirs  by  lapse  of  time  might  happen  to  fail,  and 
there  was  not  then  any  lUtgions  house  nearer  to  the  said  bridges  and 
causeway  than  the  abbey  of  Earcking,  (because  the  abbey  of  Stratford 
was  not  then  founded  J  she  gave  the  said  lands,  rents,  and  meadows 
and  mill  with  the  appurtenances  to  the  then  abbess  of  her  house  at 
EarcHng^  so  that  she  and  her  soccesson,  &c.  should  repair  and  sustaui 
the  said  bridges  and  causeway,  when  it  should  be  necessary,  for  ever. 

But  afterwards  Gilbert  de  Mouatftchet  founded  the  abbey  of  Stratford^ 
and  because  the  abbot  of  the  same  hoQse  acquired  the  lands,  &c.  from 
the  said  abbess  because  they  were  near  to  his  abbey,  and  were  situated 
conveniently  for  his  house,  doing  (ss  he  and  his  successors)  the  repair 
and  maintenance  of  the  said  bridges  and  causeway  for  the  said  abbess 
and  her  suecesiors,  and  her  house  of  Sarcking,  &c«  and  rendering  to 
them  besides  four  marks  of  silver  per  annum. 

And  they  say,  that  the  said  abbot  for  sometime  repaired  the  said 
btidges  and  causeway,  by  reason  of  the  said  tenements  and  the  scite 
of'  the  mill  aforenid,  and  afterwards  assigned  one  Godfrey  Priai  to  do 
the  repair  and  mafaitentnoe  thereof  in  the  name  of  him  and  his  house, 
-and  for  that  purpose  deUvercd  to  him  horses  and  a  cart,  and  made  a 
house  for  htm  on  the  causeway,  and-^de  abbatia  sua  de  Stratford 
vngulis  diebut  capiendum  eidem  per  correctam  suaa  dedit,  which 
■aid  Godfrey  for  t  long  time  did  these  repairs  and  maintenance,  but 
^  then 
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Umb  he  often  required  BMuUnce  to  ihic  from  ceitain  paeKogcrs,  bf 
whose  contributHm  the)r^sibrdc4  him  ii<S»taace,  so  ih^t  he  fcquircd 
moch  profit  thereby ;  which  when  the  laid  abbot  perceived*  he  mIiI  to 
the  said  Godfrey  that  he  mi|;hi  do  the  taid  repairs  «pd  maintenaoce 
from  such  his  perquisitet,  witheot  any  aasistauce  from  the  said  abbey, 
and  wholly  withdrew  his  contribntian :  whcteopon  the  said  Goifrej 
afterwards  coiiectcd  a  toll  from  several  paueogcrsi  and  caused  stapUs 
and  bars  to  be  iDnda  opon  the  bridge^  so  that  carriages  and  hor&es 
could  noC  pafli  until  they  had  paid  the  toll,  unless  they  were  magnates, 
whom  he  permitted  to  pass,  and  so  the  tight  and  certain  maintenance 
of  the  said  bridges  and  causeway  ceased. 

They  say  alio  that  three  mills  are  situate  npon  the  cauicway  towards 
the  north,  t.z.  one  a  fulling  mill  by  a  master  of  the  house  of  Sl  Thorny 
dr  Afte,  which  mill,  and  nlao  the  seite  of  another  mill  the  said  master 
BOW  holds. 

And  the  other  two  mills  by  the  keeper  of  LmdM  Btidge,  via.  the 
one  a  water-mill  called  ,  and  the  other  a  fuiling-miil 

called  f/FYvrmm*!  ilA/ef,  which  two  roOls  the  keeper  of  the  said  bridge 
now  holds;  from  which  mills  descend  three  couises  of  water  with 
three  traoks  made  across  the  said  causeway  by  the  said  master  and 
.  keeper  for  a  long  time  after  the  said  causeway  wu  made  1  over  whic^ 
trunks  three  wooden  bridges  were  made  by  the  said  master  and 
keeper,  which  are  in  great  want  of  repair. 

They  say  also  that  one  arch  and  almoit  another  of  the  bridge  at 
Stratford  itow,  towards  Strdtfbrd,  are  obstructed  by  one  Aiiert  at  JMggs, 
and  two  others,  who  have  built  quays  in  the  water  of  Z.fw,  and  oh- 
st meted  the  course  of  the  water,  by  which  the  causeway  in  another  part 
is  much  deteriorated  by  the  diversion  of  the  water  from  its  right  coone. 
It  being  inquired  who  are  bound  to  repair  the  aforesaid  three 
wooden  bridges  made  in  the  causeway,  they  say  as  well  they  who 
hold  the  said  mills  founded  and  plariUd  upon  the  said  thiee  trunks  as 
(he  said  abbot,  who  has  the  profit  of  the  courses  of  water  running 
under  these  bridges  to  the  mill  of  the  said  abbot,  situate  on  the  truuka 
aforesaid,  towards  the  north. 

And  they  say.  that  the  said  abbot  has  the  greater  profit,  because 
that  the  three  mills  aforesaid  of  the  said  vbbot  are  nearly  sustained  by 
the  ttid  trunks,  because  these  mills  had  no  assistance  of  water  withoot 
tticse  trunks,  whereby  they  might  conveniently  be  sustained,  unleas 
by  the  re  Hot  of  the  Thames  at  tides.  And  for  that  reason  it  seems  to 
them  that  the  said  abbot  is  bound  to  repair  and  maintain  two  of  the 
said  wooden  bridges,  via.  towards  Sssex,  and  the  said  master  and 
keeper  the  third  of  the  said  bridges  towards  Straiford  Brm* 

It  being  also  inquired  what  tenemcntJ  the  said  abbot  holds  of  theoiB 
tenements  which  the  said  Queen  gave  to  (he  house  of  Jfarckinj  fiqr 
the  repair  of  the  said  bridges  and  causeway,  they  say  that  he  holds  nit 
thcK  tenements.  It  being  cuqutred  fat  what  time  the  said  reparatioQ 
has  been  withdrawn,  they  say  that  they  are  Ignorant. 

By  reason  of  which  said  inquisition,  it  was  cnrnmandcd  to  the 
sheriffs  of  Miseg  and  Middln€M$  that  they  shmild  ^lusc  to  como 
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before  the  King  in  15  day<  of  Mgsttr  tfie  sstd  Abbot  of  Stnafiri^ 
to  km>w  IT  he  can  s&y  any  thing  why  he  might  not  to  repair  and 
maintaio  the  said  causeway  and  all  the  bridges,  except  dne  wooden 
one,  according  to  the  tenor  of  Che  said  iftqakition.  And  also  to  canse  to 
come  the  said  master  and  keeper,  to  shew  why  they  oaght  not  to  re* 
pair  the  wooden  bridge. 

The  abbot  comes,  and  John  it  Mf/M,  who  prosecutes  for  the  king, 
says,  that  the  said  abbot  ought  to  repair  the  cauieway  and  all  the 
bridges,  eicept  the  one  wooden  bridge  which  the  master  and  keeper  are 
bound  tu  repair ;  for  he  says,  that  the  said  abbot  and  his  predecessors 
have  been  used  to  repair  them,  and  holds  the  lands,  Ace  for  the  rtpair 
and  maintenance  thereof. 

And  the  said  abbot  says,  that  he  is  not  bound  to  repair  the  causeway 
or  any  bridges  between  Stratford  How  and  Ham  Stratford,  except  a 
bridge  called  Channel  Bridge,  nor  have  he  01  his  predecessors  been  used 
to  repair  them,  nor  hold  any  lands  by  which  they  are  bound,  and  pots 
himself  upon  the  country. 

And  the  keeper  of  the  aforesaid  bridge  says,  that  he  1^  the  keeper 
of  London  Bridge  at  the  will  of  the  mayor  ^tid  commonalty,  without 
whom  he  cannot  answer,  and  prays  aid,  &c. 

And  the  said  roaster  says,  that  inasmuch  u  it  Is  found  by  the  said 
inquisition,  that  he  and  the  said -keeper  ought  to  repair  a  certain  wooden 
bridge  in  common,  he  prays  judgment  whether  he  ilone  ought  to 
answer  without  the  said  keeper.'  Wherefore  it  is  commanded  to  the 
iheiiflsof  London  that  they  cause  the  mayor,  &c.  to  come;  the  same 
day  is  given  to  the  said  keeper. 

And  the  sherifT  of  Bisrx  b  commanded  to  summon  a  Jury  between 
the  king  and  the  abbot. 

And  the  jury  being  sworn  say,  that  the  abbot  is  not  bound  to  repair 
the  said  ciuseway  nor  the  bridj^  between  Stratford  Bow  and  ffam 
Stratfordt  l>nt  onl)  one  bridge  cilled  Channel  Bridge,  nor  does  the  abbot 
hold,  nor  have  his  predecessors  held  any  tenements  for  which  they  are 
bound  to  repair  them;  therefore  it  Is  considered  that  the  abbot  go 
without  day. 

Afterwards  In  Michaelmas  term,  7  Ed.%.t  come  the  mayor  and  com- 
monatty,  and  the  master  of  the  house  of  St.Thomas  de  Acre,  and  the 
keeper  o(  London  UtidgCf  and  John  de  Norton  who  sues  for  the  king  says, 
that  they  are  bound  to  repair  the  said  causeway  and  bridges  as  by  the 
inquisition  is  found,  which  they  deny,  and  thereupon  issue  is  joined. 

And  the  king  commands  the  sheri/F  of  '£ssex  also  to  summon  the 
Abbess  of  Barcking 

In  Hil.  term  7  £d,  a.  she  comes  and  sayi,  that  she  is  nbt  bound  to 
repair  and  inaintain  the  said  bridges  and  causeways,  nor  did  she  or  her 
predecessors  take  any  lands  for  the  reparation  or  maintenance  tiiereof. 
And  thereupon  issue  Is  joined,  and  a  jury  summoned  as  well  of  JSssex 
as  of  Middlesex.  And  In  Trln.  term  jBd.%.  the  abbess  challenges  all 
the  jurymen,  and  departs  the  Court  in  contempt  of  Conrt. 

And  in  Trin,  term  J!d,z,t  the  king's  attorney  and  the  abbesf 
appearing,  the  jury  find  that  Queen  Matilda  caused  to  be  made  the 
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1 8 1 4«  ^^'^  bridges  and  ctnseway  if  fonod  hf  the  uqf^iiciotf  ami  IMV^  tbc' 

_  lands,  &C.  for  their  repair,  and  gave  them  to  the  ahben,  that  ihe  aid 

her  SQccessors  might  keep  thsm  in  repair,  and  that  the  present  abhcii, 

atMtta^        hy  reason  of  her  tenorc  of  ihoie lands,  &c  ought  to  repair  and  ottin- 
The  inhabi-       ^^"  ^^^  ^""^^  bridges  and  canseway.    And  the  sheriiT  is  commanded  to 

Unts  of  distrain  her.  ^' 

Kknt.  Andes  to  the  matter  of  the  house  of  ^/. Tiniest  ^crv,  and  the  keeper 

of  Z««dM  Bridget  they  say  that  there  were  three  trunks  made  across 
the  said  canseway  hy  the  said  master  and  keeper  after  the  said  cause- 
way was  made  by  the  said  qneen,  upon  which  tmnki  there  are  thice 
wooden  bridges  made  in  the  said  causeway  by  the  said  master  and 
keeper  by  whkh  the  said  causeway  is  much  deteriorated. 

Afterwards  in  £tUir  term  9  Md.%.  the  abbot  and  prior  proctor 
and  celararios  d  Stratfird aunt  and  acknowledge  their  signature  to  an 
agreement  with  the  Abbeu  of  AtrcUagt  by  which  they  bind  themseWes 
to  the  King  and  to  the  Abbess  for  ever,  in  future  to  repair  the  bridges 
and  cauKway,  and  to  keep  the  Abbess  and  her  successors  dtschargcd 
fiom  the  repair^  for  which  the  Abbess  paid  them  200L  of  silver,  saving 
tiie  rent  of  four  marks  due  to  the  Abbess.  Dated  Friitj  foa  ftOwm 
Falentine  1^1$^^  EiJl.  And  they  cmcfsimntf,  that  the  ktngaatd  his 
Iieirs  and  their  ministers  may  distrain  the  Abbot  and  his  successors  by 
ail  their  possessions  spiritual  and  temporal,  to  the  maintenaccc  and 
repair  of  the  said  bridges  and  causeway,  and  that  they  will  keep  the 
Abbe^  and  her  successors  indeinnified* 


Short  Abftract  of  other  Records  about  the  same  timC} 
relating  to  the  same  subject. 

(Rot.  ss  •  to  Dono.)   The  King's  writ  is  sent  to  the  justices  to  inquire 
Trin^T.  yEd,%*     ^f  ^^^  ^|^  obstructed  the  water  of  Lta  by  building  one  arch  and  a 
half  of  the  bridge  at  Strstfori  Bow,  by  which  the  causeway  bcyotd  the 
bridge  was  deteriorated  for  30  feet. 
(Rot  8a)    The  Abbess  of  JBarkiHX  impleids  the  Abbot  of  Stntfir^ 
8ame  term.  ^^^  ^\^^  tenants  of  the  lands  appointed  for  :he  repair  of  the  bridges, 

to  shew  wherefore  they  do  not  exonerate  her. 
(Rot.7S.)    The  Abbe«  of  Sarkwg  infpleads  the  Abbot  of  Stratford^ 
HiLttrm  ^qJ  other  persons  who  hold  part  of  the  lands,  charged  with  the  repair 

^  of  the  causeway  and  bridges,  to  shew  cause  why  they  do  not  keep  her 

indemnified. 

(Rot. 99.)     She  impleads  the  tenants  of  the  lands,  and  they  not 
Same  term.  appearing,  process  of  attachment  is  awarded  against  them. 

On  Rot  73.  is  entered  a  transcript  of  the  agreement  entered  into 
between  the  Abbess  of  Burldni  and  Abbot  of  Stratftrd  as  hereinbefore 
stated. 
Md,%.  succeeded  to  titc  throne  the  7ih  July  1307, 
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UoE,  on  the  demise  of  Scholefield  and  Others,  ^'*^' ^i,' 
against  Alexander. 

EJECTMENT  on  a  proviso  contained   in  a  lease  "ponalMic 
*^  reset  vm^  rent 

for  re-entry  for  non-payment  of  rent.  payable  aaar- 

At  the  trial  before  Lord  Ellenborough  C.J.  at  th*e  proviso,  that  if 

Middlesex  sittings  after  last  term,  it  appeared,  that  by  arrcar'ai  dajrl 

the  lease  the  rent  was  reserved  quarterly,  with  a  pro-  orpaymwt'^ 

viso,  that  if  the  rent  should  be  unpaid  21  days  next  after  ^f'"^  /*»/»/(? 

'  *  .    #  dcjfLmded,  the 

any  of  the  days  of  payment,  {being  lawfully  demanded^)  J«wr  may  r»- 

,  ,       ,  -    ,  .   ,  _-,  enter :  Held 

the  lessor  should   have  a   nght  to  re-enter.     There  ih^tfire 

were  five  quarters'  rent  in  anear,   and  no  sufficient  2,"Vi^e?r!lnd 

distress  upon  the  premises;  but  it  was  not  proved  that  3iViIlS1»n"th 

there  had  been  any  demand.    His  Lordship  thought  P'cmlses,  ktiar 

-  .--,,,  °        might  re-enter 

that  where  it  was  exprestly  provided  by  the  lease,  that  without  ■ 

the  rent  should  be  demanded,  the  stat.  4  G.  2.  c.  IK.  did  Dissentient 

not  relieve  the  party  from  the  obligation  of  making  ^^^  l"l^\ 

a  demand;  and,  consequently,   a  demand  not  being 

proved,  the  lessor  was  not  entitled  to  re-enter;  but  he 

allowed  the  plaintiff  to  take  a  verdict,  giving  leave  to 

the  defendant  to  move  to  enter  a  nonsuit  upon  this 

point 

Accordingly,  Littledale  obtained  a  rule  nisi  for  that 
purpose;  and  cited  the  opinion  of  Lord  Mansfield  in 
Goodrighi  v.  Cdior  (a),  that  the  meaning  of  the  4  6.  2. 
was  certainly  only  this,  that  where  there  is  no  stipulation 
in  the  lease  for  entry  without  demand,  you  may,  not- 
withstanding,   enter   without    demand^    provided  six 

m)  Doug.  477.,  4th  ed. 

months' 
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1 814*        months*  rent  ia  in  arrear,  and  there  is  not  a  sufficient 
distress. 


Dob 

agtttHSt 

Alexakpbk. 


The  AUome^General  and  Marryat  shewed  cause,  and 
contended  that  since  the  statute  the  party  was  entitled 
to  enter,  as  well  where  there  is  a  stipulation  in  the 
lease  for  re-entrjr  on  demand,  as  where  it  is  for  re-entry 
iumply;  provided  half  a  year's  rent  was  due  and  no 
sufficient  distress.  And  they  said  the  reason  was,  be- 
cause the  statute  was  intended  to  dispense  with  the 
niceties  attending  a  demand  of  rent  at  common  law>  in 
all  cases  where  before  the  statute  those  niceties  were 
necessary  to  be  observed  in  order  to  entitle  the  party  to 
re-enter;  and  as  before  the  statute  the  party  could  not 
have  re-entered  without  a  fbrmal  demand,  whether  the 
lease  stipulated  for  re-entry  simply,  or  for  re-entiy  nith 
a  demand,  therefore  the  statute  shall  be  intended  to 
dispeii^se  with  those  niceties  in  the  one  case  as  wdi  as  in 
the  other.  Accordingly,  in  Dot  v.  WandUm  (a),  which 
was  ejectment  upon  a  proviso  for  re-entry,  in  case  of 
non-payment  of  rent.  Lord  Kem/cn  said,  that  ^  at 
oonunon  law  great  niceties  were  xequirad  'in  such,  i^ 
case^  and  it  was  to  do  away  the  necesaity  of  conpl^ring 
with  those  requisites  that  the  act  of  parliament  waa. 
passed."  And  i^  as  that  case  shews,  the  law  will 
imply  that  a  demand  must  be  madc^  akhoi^  a  dcmjnd 
be  not  expressed  in  the  lease,  it  follows,  that  there  is  no 
difference  in  this  respect,  whether  a  demand  iie  ex« 
pressed  or  not;  and  then  the  statute  steps  in  to  aid 
those  cases  wherever  a  demand  was  necessary  by  tho 
conunon  law,  by  substituting  service  of  a  dechuratioa  ia 

ejects 
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ejectment^  in  place  of  a  deonand  and  refusal,  provided  half        1 8 14. 


a  year's  rent  is  due,  and  there  is  no  sufikuent  distress. 

.  Liitledale,  contra,  admitted  that  before  the  statute^ 
whether  the  lease  stipulated  for  a  demand  or  not,'a  demand 
was  necessary  according  to  the  formalities  of  the  common 
kw ;  but  he  contended,  that  the  statute  was  passed  for 
the  sole  purpose  of  dispensbg  with  those  formalities,  and 
not  with  any  view  of  interfering  with  the  agreements  df 
parties ;  and,  therefore,  where  the  parties  have  agreed 
that  there  shall  be  a  demand,  a  demand  is  still  necessary, 
though  since  the  statute  it  need  not  be  a  demand  ae- 
companied  with  all  the  formalities,  required  by  the  com* 
mem  law.  And  by  this  construction,  the  Court  will 
give  effect  both  to  the  statute  and  also  to  the#dear  in*- 
tenti(xi  of  the  parties,  who  have  expressly  stipulated 
tkat  there  shall  be  a  demand.  Some  demand,  therefbrey 
WM  still  necessary  in  this  oase;  though  by  reason  of 
Ittlf  a  year's  rent  being  due,  and  no  sufficient  distress,  it  ia 
a  oase  in  which  the  statute  would  so  far  have  aided,  as 
lo  t^eve  die  party  ftom  the  strictness  of  a  comnx>n  law 
demsoid.  If  this  be  not  the  construction  of  the  statute 
at  it  appUes  to  this  cas^  it  is  submitted  that  it  does 
Bot  i^ly  at  all.  And  so  indeed  Lord  Man^ld 
diought  in  Ooodrigkt  v.  Cafar  (a),  as  appears  by  his 
language  before  cited,  and  also  where  he  says,  **  that  the 
ebntse  of  the  stat  of  Oeo.  2.  is  very  confosed,  and  he 
diODgbt  it  meant  only  to  provide  a  remedy  in  cases  of 
foant  possession,  althot^h  other  matters  are  thrown 
Bi."  And  it  is  observable^  that  the  words  of  the  statute 
mttt  ^  in  cases  where  the  landlord  has  a  right  of  entry 

for 


Dot 
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1814.        for  non-payment ;"  but  here  the  landkmLhad  not  a  right 

'    to  enter  for  non-payment  but  only  after  demand.    So 

against        that  here,    whether  the  statute  applies  or  not,  the 
AtEZAMDiR.    jim^Qyj  ^as  not  entitled  to  re-enter  without  a  demand 
of  some  sort. 

Lord  EtUNBOROuGH  C.  J.     The  doubts  which  I  en- 
tertained on  the  construction  of  this  statute  at  a  very 
early  period  of  this  cause,  I   cannot  say  are  yet  te- 
moyed ;  but  I  do  not  know  that  the  opinion  which  I 
have  formed  in  the  result  is  in  concurrence  with  the  resi 
of  the  Court.    It  fqppears  to  me,  that  the  statute  had  in 
contemplation    the    inconvenience    arising    from    the 
niceties  required  in  making  a  demand  at  common  law. 
The  party  was  bound  to  go  to  the  premises  before 
tonset,  and  to  make  a  demand  at  a  particular,  tin^e  and 
in   a    particular  form,  which    was    necessary  to  be 
ol^rved,  either  by  posting  up  a  notice,  or  making  due 
proclamation.     From  all  which  operose  business,  the 
legislature,  as  it  seems  to  me,   meant  to  relieve  the 
parties,  and  to  cure  the  niceties  attending  a  re-entry  at 
common  law,  which  was  founded  on  a  demand  in  the, 
sinner  above  stated.     But  here  the  party  stipulates 
for  a  demand :  he  does  not  stipulate  for  a  demand  with 
all  the  necessary  formalities  of  the  common  law;   th^ 
stipulation  doeft  not  relate  to  a  demand  of  such  nicety, 
but  only  that  it  shall  be  lawfully  demanded,  and  I  do 
not  see  why  I  must  refer  that  to  a  demand  as  upon  a 
re-«ntry  at  common  law.    To  call  it  indeed  a  re-oitry 
at  common  law,  is,  strictly  speaking,  incorrect.     One 
would  think  at  first  reading  the  statute,  that  a  right  of - 
re-entry  on  half  a  year's  rent  bebg  in  arrear  was  in- 
tended, but  it  afterwards  goes  on  to  add,  ^*  and  that  no 

sufficient 
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■ttfiicient  distress  is  to  be  found  cm  the  ptemises.  Bnt»  lfti4* 
as  I  observed,  a  right  of  re-entty  at  common  law,  such 
as  this,  did  not  exist,  it  is  a  right  growinir  out  of  the  con*  r.^Miiss 
tract  of  the  parties.  It  is  partly  matter  of  stipulation, 
and  partly  at  common  law ;  and  that  appears  to  me  to 
be  the  thing  from  which  the  legislature  intended  to  re« 
lieve  the  parties,  in  respect  of  the  great  niceties  which  the 
hw  imposed.  If  the  lease  had  stipulated  that  the  party 
should  be  at  liberty  to  re-enter  for  non-payment  of  rent 
simply,  then  if  it  had  been  before  the  statute,  he  must 
have  pursued  the  forms  which  the  common  law  imposed, 
but  after  the  statute  he  need  not.  But  where  there  is  a 
stipulation  in  a  lease  after  the  statute  that  the  rent  shall 
be  lawfully  demanded,  the  party  who  so  stipulates,  knows 
that  the  demand  need  not  be  made  according  to  the  for- 
malities of  the  common  law,  but  still  it  makes  a  demand 
necessary ;  <'  lawfully  demanded''  does  not  uow  mean 
demanded  with  all  the  strictness  of  the  common  law,  but 
an  effectual  demand,  ^t  appears  to  me,  that  the 
statute  wa9  not  meant  to  riemedy  any  case  but  that  where 
a  demand  was  to  be  made  according  to  the  course  of  the 
Common  law ;  but  where  parties  by  their  own  stipula- 
tions introduce  the  necessity  of  a  demand,  that  stipula* 
tion  is  not  made  null  by  the  statute,  and  of  no  efiect, 
but  a  demand  must  still  be  made. 

Le  Blanc  J.  I  confess  I  feel  great  difficulty  in 
giving  any  other  construction  to  the  words  *^  lawfully 
demanded"  except  that  which  is  referable  to  a  demand 
at  common  law,  such  as  would  be  sufficient  to  authorize 
a  re-entry.  The  act  of  parliament  meant  to  remedy 
the  difficulties  which  landlords  were  under  in  making  a 
re-entry  according  to  the  formalities  of  the  common 

Vol.  II.  N  n  law. 
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1814.        law.     For  that  purpose  it  meant  to  allow  them,  under 
'  certain  circumstances,  to  serve  a  declaration  in  gect* 

uxtinst  ment,  and  where  there  was  no  sufficient  distress  on  the 
premises  to  recover  possession  without  a  previous  formal 
demand.  If  the  party  had  stipulated  that  the  landlord 
should  have  a  right  to  re-enter  in.  case  of  nonpaymait 
of  rent,  it  is  dear  that  before  the  statute  the  landlord 
must  have  made  a  common  law  demand,  in  order  to 
entitle  himself  to  re-enter.  And  where  the  statute 
meant  to  remedy  that,  it  applies  as  well  to  cases  whertt 
(he  party  has  expressed  that  the  landlord  shall  re-entef 
after  the  rent  has  been  lawfully  demanded,  as  wher* 
that  is  omitted.  The  inclination,  therefore,  of  my 
opinion  is  that  this  is  a  case  within  the  provisions  of  the 
act,  more  than  half  a-year's  rent  being  in  arrear,  and 
there  being  no  sufficient  distress  on  the  premises,  not* 
withstanding  the  introduction  of  the  words  lawfully 
demanded,  and  therefore  the  plaintiff  is  entitled  to 
recover. 

Baylet  J.  I  cannot  but  distrust  my  own  opinion 
when  I  find  that  it  differs  from  that  of  my  Lord  on  a 
point  to  which  he  has  before  given  his  attention.  But 
it"*  seems  to  me  that  this  is  a  case  remedied  by  the  act 
Before  the  act  a  party  could  not  have  recovered  with- 
out a  formal  re-entry;  a  lawful  demand  was  considered 
as  essential;  and  therefore  every  clause  of  re-entry 
contained  in  effect,  though  not  in  terms,  the  words 
lawfully  demanded.  A  lawful  demand  was  on  the 
day  of  the  rent  becoming  due,  and  to  be  made  about 
sunset.  The  legisUture  thought  that  was  a  difficulty 
imposed  on  landlords  without  bejng  attended  with  any 
beo^cial  consequences  to  the  tenant;  that  it  was  aa 
IS  idte 
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idle  ceremony  of  form. .   And  therefore  the  statute,  after         1814. 
reciting  the  inconveniences,  provides,  that,  in  all  cases        ' 

DoK 

where  the  landlord  has  a  right  of  entry  for  nonpay-  against 
ment  of  rent,  and  half  a  year's  rent  shall  be  due,  he  may, 
without  a  formal  demand,  serve  a  declaration  in  eject- 
ment. Then  it  goes  on  to  provide,  that  in  case  of  no 
sufficient  distress  on  the  premises,  the  lessor  shall  re* 
cover  judgment  in  the  same  manner  as  if  the  rent  had 
been  legally  demanded  and  re-entry  made.  It  has 
been  contended  by  Mr.  Littledale  that  here  the  lessor 
had  no  right  to  re-enter,  by  reason  of  the  words  intro- 
duced into  the  proviso,  that  the  rent  should  be  lawfully 
demanded,  unless  he  made  a  previous  de^mand.  But  if 
before  the  statute  those  words  were  in  substance  con- 
tiuned  in  the  common  law  proviso,  though  not  expressed, 
I  do  not  think  that  their  being  expressly  stated  since 
the  statute  will  vary  the  legal  effect  of  the  proviso. 
And  there  is  no  inconvenience  likely  to  result  ik>m  this 
construction,  because  the  service  of  the  declaration  in 
ejectment  apprises  the  party  what  the  lessor  claims,  and 
the  party  may  come  to  the  Court  and  apply  to  stay  tha 
proceedings  on  payment  of  the  arrears  of  rent.  I  am 
aware  it  may  be  said,  that  that  will  put  the  party  to  ex- 
pence,  but  the  fault  is  his,  in  not  being  ready  with  his 
rent  at  the  time.  If  the  introduction  of  these  words 
imposed  the  necessity  of  a  demand  notwithstanding  the 
statute,  I  cannot  understand  what  other  description  of 
demand  would  be  sufficient,  in  place  of  a  demand  at 
common  law.  Nothing,  as  it  seems  to  me,  would  havb 
done  in  this  case  but  a  strict  formal  demand  comply- 
ing with  all  the  niceties  of  the  common  law,  supposing 
there  had  been  a  sufficient  distress.  If  so  I  cannot  put 
a  diffisrent  construction  on  this  proviso,  where  there  is 

Nn  2  asuf- 
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a  sufficient  distress  on  the  premises,  and  where  there  » 
no  sufficient  distress.     For  these  reasons  it  seems  to  mcr 
ajainst         that  this  case  is  the  same  as  if  there  had  been  a  I^al 
demand  of  the  rent. 

Dampier  J.  I  think  there  was  no  necessity  for  a 
demand  of  the  rent  on  the  premises*  The  right  to  re-^ 
enter  grows  out  of  the  stipulation  of  the  parties.  A 
demand  is  necessary  as  a  consequence  of  law,  and  there 
was  the  same  necessity  for  a  demand  before  the  statute 
whether  the  lease  contained  the  words  "  lawfully  de- 
manded*'  or  not.  Therefore  the  maxim  applies  ex- 
pressio  eonim  quse  tacite  insunt  nihil  operatur.  Then 
the  statute  says,  *<  in  all  cases  when  half  a-year's  rent  shall 
be  in  arrear,  and  the  landlord  has  a  right  of  entry,"  the 
remedy  shall  spplj,  provided  there  be  no  sufficient  dis- 
tress. It  strikes  me  that  the  same  words  in  a  proviso 
cannot  have  a  different  meaning  since  the  statute  firont 
that  which  they  had  before  the  statute.  No  other 
demand  is  substituted  by  the  statute  for  that  which  the 
law  would  have  required  before  the  statute  where  a  de- 
mand was  expressly  provided  for  by  the  stipulation  of 
the  parties.  It  appears  to  me,  this  case  falls  within  the 
same  mischief  that  was  intended  to  be  cured  by  the 
statute,  and  that  the  words  in  the  lease  must  mean  such 
a  demand  as  was  required  at  the  common  law,  and 
therefore  tlie  statute  has  dispensed  with  such  demand. 

Lord  Ellenborouoh  added  at  the  conclusion,  that 
his  construction  of  the  words  *'  lawfully  demanded,*'  in 
the  lease,  certainly  did  not  import  a  demand  according 
to  the  strictness  of  the  common  law,  but  any  demand 
whatever  without  reference  to  the  common  law. 

Rule  discharged* 
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KiGHTLY  against  Birch.  m^^i^ik 

ACTION  against  the  sheriff  for  a  false  return,  the  'f '»»««  ^  ^ 
J*  .  ,     .         .  1     1       i»  1  misjoinder  of 

first  SIX  counts  being  m  tort,  and  the  four  last  counts  and  a 
in  assumpsit,  and  there  was  a  verdict  for  the  plaintiff  piaiotiff*  on  the 
on  the  six  first  counts,    and  for  the  defendant  on  Sncd*^ndfor 
the  four  last     Whereupon  it  was  moved  in  arrest  of  '^*^  defendant 

'  OM  the  others. 

judirment  that  here  was  a  misjoinder,  and  a  rule  nisi  **»«  misjoinder 

°  •'  is  not  a  cauic 

was  granted.     And  now  the  rule  coming  on  Jervts  and  for  arresting 

(he  jodftneiit* 

Gumeyj  who  were  in  support  of  it,  contended  that 
notwithstanding  the  verdict  was  entered  on  the  six 
first  counts  only  the  misjoinder  was  not  cured;  and 
they  referred  to  Bage  v.  Bromuel{a)  where  trover 
and  assumpsit  were  joined,  and  upon  non  culp.  a  ver- 
dict for  the  defendant  quoad  the  trover,  and  for  the 
plaintiff  quoad  the  assumpsit,  and  it  was  resolved  by 
the  whole  Court  that  these  two  could  not  be  joined, 
and  though  the  jury  had  severed  them  yet  the  declara- 
tion being  ill  ab  initio,  the  plaintiff  ought  not  to  have 
judgment,  and  so  judgment  passed  quod  nil  capiat  per 
billam. 

But  the  Court  discharged  the  rule^  Lord  EUen^ 
horougjk  C.  J.  saying  that  the  case  referred  to  had  bad 
its  day,  and  that  it  was  time  it  should  cease.  (6) 

;«)  3  Lev.  99.    See  also  Rolmti  ▼.  Tajp/or,  %  Leu,  toi.    S.  C  T.  Rajm. 

{h)  Sec  Mddtfwet  r,  HofktHs^  Dougl  375.  ^i  ed,    Haiuock  ▼.  Htyvipoi. 
3  r.  R»  433.    IVilHams  t.  Breedon,  i  Mas.  i^  Pul  319. 
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1 8 14* 


Cathcart,  Clerk,  against  Hardy^  * 

IT  RROR  to  reverse  a  judgment  in  an  action  of  debt  iii 
the  Common  Pleas  given  upon  the  second  and  teath 


the  19th  of  August  1809,  and  for  a  long  time,  to  wit,  for 
two  years  then  last  past,  was  and  still  is  a  spiritual  person, 
and  rector  of  the  rectory  of  the  parish  church  of  Methley^ 
in  the  county  of  Yorky  and  for  and  during  all  the  time 
aforesaid  possessed  of  the  said  benefice,  .and  he  so  being 
such  spiritual  person,  and  also  being  possessed  of  the 
said  benefice,  and  not  regarding  the  statute,  did  after 
the  passing  of  the  same,  without  sufficient  cause,  as  in 
or  under  any  act  or  acts  of  parliament  recited  or  men* 
tioned  in  the  said  statute  is  specified,  or  such  other 
sufficient  cause  as  would  exempt  him  from  any  of  the 


licence  or  exemption,  as  in  the  statute  mentioned  for 
that  purpose,  wilfully  absent  himself  firom  his  said  be- 
nefice for  a  period  exceeding  eight  months  together^ 
to  wit,  on  the  loth  day  of  October  1810,  and  for  the 
space  of  nine  months  then  nextfoUowingj  and  did  during 
all  that  period  make  his  residence  and  abiding  at  some 
other  place  or  places  than  and  except  at  some  other 
dignity,  prebend,  benefice,  donative^  perpetual  curacy, 
or  parochial  ohapelry,  of  which  h^  was  possessed,  con- 


Mvf  X7th4 

The  sUt. 

43  G.3.  t  S4.. 

which  prohibits  ^ 

alptritaal  per^    counts  of  the  declaration.   The  second  count  stated  that 

I^ntfng"him«ir    Cathcatt,  after  the  passmg  of  the  43  G-  3.  c.  84.  to  wit,  on 
from  hit  bene- 
6ce  for  more 
than  a  certain 
time  in  any  one 
year,  means 
year  from  the 
time  when 
the  action  is 
broui^ht  for 
the  penalty. 
In  such  action 
h  is  not  neces- 
sary to  allege 
in  the  declara- 
tion that  the 
benefice  has 
the  care  of 
soali ;  and  its 
being  alleged 
that  he  ab- 
sented himself     pains,  penalties,  and  forfeitures  under  the  recited  acts 
for  a  period  ex-    ^  *  ■•       .  1  1       .  « 

ceeding  eight      for  any  non-residence,  and  without  having  any  such 

months  toge- 
ther, (to  wit,) 
on  the  xoih 
Oft  1 8 10  for 
the  space  of 
nine  months 
then  next 
following 
is  sufficiently 
certain  of  the 
time  of  ab- 
sence, for  it 
shall  be  in- 
tended to  be 
for  more  than 
eight  months 
immediately 

eonsecutlTc  to     trary  to  the  form  of  the  statute;  and  that  the  rectory, 

the  loth  0ci.t 

the  jury  bar- 

ine  found  a  verdict  for  a  penalty  corresponding  with  that  period  of  absence.    The  annual 

vajue  means  STcrage  anoati  valoe.    A  prebend  is  a  benefice  within  the  statute. 


•  Sec  5  Tmn,  ^ 


during 
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during  the  time  he  so  absented  himself  therefixim,  was  1814. 
of  a  large  annual  value,  to  wit,  of  the  annual  value  of  -— — 
1200/.,  after  deducting  therefrom  all  outgoings,  except  ax^nst 
any  stipend  paid  to  any  curate;  and  by  reason  of  the 
premises  and  by  force  of  the  statute,  an  action  hath 
accrued  to  Hardy,  to  demand  and  h&ve  of  and  from  Cath" 
car^  a  large  sum  of  money,  to  wit,  800L,  being  two  thirds 
of  such  annual  value.  Tenth  count,  that  Cathcart  after 
the  passing  of  the  43  6. 3.,  to  wit,  on  the  19th  of  August 
181 1,  and  for  two  years  then  last  past,  was  and  stiU  is 
a  spiritual  person,  and  prebendaiy  of  the  prebend  of 
langjtofi^  founded  in  the  cathedral  and  metropolitical 
ehurch  of  St.  Peter  in  Yorh^  and  for  and  during  all 
that  time  possessed  of  the  prebend,  and  that  he  so 
being  such  spiritual  person,  &c  and  not  regarding  the 
statute,  did,  after  the  passing  of  the  said  statute,  without 
sufficient  cause,  as  in  or  under  any  act  or  acts  of  par:- 
liament  recited  or  mentioned  in  the  said  statute  is  spe- 
cified, or  such  other  sufficient  causes  as  would  exempt 
him  from  any  of  the  pains,  penalties,  and  forfeitures, 
under  the  recited  acts,  for  any  non-residence^  and  with- 
out having  any  such  licence  or  exemption  as  In  the 
sidd  statute  mentioned  for  that  purpose,  wil&Uy  absent 
himself  firom  his  prebend  for  the  whole  of  the  year 
1 810,  and  did  during  all  that  period  make  his  residence 
and  abiding  at  some  other  place  or  places  than  and 
except  at  some  other  dignity,  prebend,  benefice^  dona- 
tive, perpetual  curacy,  or  parochial  chapelry,  of  which  . 
he  was  possessed,  contrary  to  the  form  of  the  statute ; 
and  that  the  prebend,  during  the  time  he  so  absented 
himself  therefrom,  was  of  a  large  annual  value,  to  wit, 
of  the  annual  value  of  6oo/.  after  deducting  therefrom 
all  outgoings,  (except  any  stipend  paid  to  any  curatej 

N  n  4  and 
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1814.        >nd  bj  reason  of  the  premises  and  by  force  of  the  statute 
—       an  action  hath  accrued  to  Hardy  to  denuuid  and  havfe 

f*  *  THCAK.T 

^ainit  of  and  from  Cathcart  the  sum  of  450^,  being  three 
^''  fourths  of  such  annual  value.  Flea,  nil  debet.  And 
upon  these  counts  Hardy  obtained  a  verdict  at  the 
assizes,  viz.  for  540/.  on  the  second,  and  for  31/.  145. 6dL 
on  the  loth;  whereupon  judgment  was  entered  for 
him  in  the  Common  Pleas. 

And  now  Richardson^  in  support  of  the  errors  assigned, 
took  the  following  exceptions :  1  st,  that  it  does  not  appear 
by  the  second  count  that  the  defendant  absented  himself 
from  his  benefice  for  more  than  eight  months  in  any  one 
year,  computed  either  as  a  calendar  year,  or  as  a  year 
from  the  time  of  his  induction.     If  the  statute  meant 
the  latter,  then  the  time  of  his  induction  ought  to  have 
been  shewn,  and  for  this  exception,  also,  the  other 
count  will  be  bad.     But  supposing  it  does  not  mean 
year  from  the  time  of  induction,  then  it  must  mean 
calendar  year,  that  is,  a  year  commencing  on  the  ist  of 
Januaiyj  in  conformity  with  the  general  rule  that  where 
time  is  not  computed  in  an  act  of  parliam^it,  it  shall 
be    computed    according   to   the  calendar.      There- 
fore in  some  acts,  as  in  the  assessed-tax  act,  &c.,  where 
a  different  year  from  the  calendar  year  is  intended,  it 
is  so  expressed;  but  here  the  statute  requires  that  it 
should  be  an  absence  ia  any  on6  year,  leaving  it  un- 
defined what  yei^,  and,  therefore,  it  shall  be  reckoned 
a  calendar  year.     And  if  so,  then  the  second  count, 
which  charges  an  absence  exceeding  eight  months  fitim 
the  tenth  of  October  next  following,  is  ill,  because  it 
negatives  the  possibility  of  its  being  in  any  one  calendar 
jiear.    And  in  the  precedents,  in  IM.  Entr.  151.,  and 

If  Itasi. 
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Mast.  S99*9  it  will  be  foand  that  the  declaration  does        1814. 
shew  the  absence  to  have  been  within  one  calendar  - 

year,  idly.  It  does  not  appear  by  the  second  count  that  i^mW 
the  rectory  of  Methley  is  such  a  benefice  as  &lls  within 
the  statute.  It  is  not  every  rectory  that  is  a  benefice 
within  the  meanmg  of  the  statute;  the  statute  expressly 
provides  that  no  parsonage  that  hath  a  vicar  endowed, 
or  perpetual  curate,  and  having  no  cure  of  souls,  shall 
be  taken  to  be  a  benefice  withm  the  meaning  of  the  act ; 
and,  therefore^  unless  this  rectory  has  the  cure  of  souls 
it  is  not  within  the  act,  and  the  declaration  ought  to 
have  averred  it,  for  the  cure  of  souls  is  not  necessarily 
annexed  to  every  rectory.  It  is  no  answer  to  say  that 
it  was  for  the  other  side  to  shew  the  contraiy  as  matter 
of  defence^  according  to  the  rule  laid  down  by  Trdrtf  CJ.' 
in  I  Lord  Raym.  lac,  and  adopted  by  Lcmrence  J.  in 
7  r.iJ.  31.,  because  that  rule  only  applies  where  a 
party  claims  an  exception  introduced  in  his  favour,  as 
if  this  had  been  a  claim  to  be  exempted  from  residence 
by  reason  of  having  a  Ucenoe^  or  as  being  chaplain  tQ 
one  entitled  to  have  chaplains;  but  here  the  objectiim 
is,  that  the  party  suing  has  failed  to  bring  the  benefice 
in  re4>ect  of  which  he  sues  within  the  description  in 
the  statute.  3dly,  The  precise  portion  of  time  Ahb 
which  the  absence  continued,  ought  to  have  beoi  shewn 
in  the  second  count ;  the  charge  in  substance  is^  that  hef 
absented  himself  for  a  period  exceeding  dght  months^ 
and  it  is  laid,  under  a  videlicet,  to  be  firora  the  tenth  of 
October^  and  for  the  ^>aoe  of  bine  months  then  next 
following;  so  that  here  are  nine  months  and  a  di^y  out 
of  which  the  party  might  mal(e  good  the  charge  of  aa 
absence  exceeding  eig^t  months,  and  it  is  uncertain  to 
what  particular  portion  of  that  time  it  relates;  neither 

does 
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1814.        does  the  finding  of  the  jury  ascertain  it ;  and  uuhess  th«^ 
■.  precise  portion  of  time  be  ascertained,  it  will  be  im- 

Oat HC ART 

agaiiui  possible  for  the  defendant  to  plead  it  in  bar  to  another 
action.  And  it  seems  by  analogy  to  the  mode  of  de^ 
daring  under  stat  21  /f.  8.  c.  13.,  that  here  the  plaintiff 
was  not  restrained  to  the  eight  months,  immediately 
consecutive  to  the  tenth  c£  October^  for  under  that  statute, 
if  the  plaintiff  declaried  upon  an  absence  of  12  naonths 
from  the  first  of  January^  and  failed  to  prove  the  first 
month,  he  might  nevertheless  recover  for  the  residuew 
And,  therefore,  in  cases  like  this,  sometimes  the  verdict 
ascertained  the  precise  time,  as  in  IM.  Entr.  51 1.,  in  an 
action  upon  the  statute  for  penalties,  for  absenting  him* 
self  from  church,  the  juiy  found  a  verdict  for  20/.,  par* 
eel,  &c.,  to  xxfitf  for  the  last  month  of  the  ten  months  in 
whkh  the  defendant  had  absented  himself  &c.,  and  as  tm 
the  residue  non  debet ;  and  by  this  means,  the  present 
objection  seems  to  have  been  cured.  And  in  TVesnoeU  v. 
Middleton  (a),  where  to  counts  for  wares  bought,  and 
for  several  retainers,  and  several  sums  lent,  in  the 
whole  amounting  to  42^.95.,  the  defendant  pleaded 
nil  debety  and  it  was  found  quod  debetj  30/.  inde^  et 
quoad  residuum  non  debety  judgment  was  reversed,  be* 
cause  the  jury  did  not  find  for  which  of  the  contracts  or 
retainers  the  defendant  owed,  so  that  he  could  not 
know  for  which  he  was  condemned,  and  for  which  ac- 
quitted, or  plead  it  in  bar  to  other  actions.  4thly,  As 
it  is  clear  the  second  count  includes  portions  of  two 
calendar  years,  supposing  that  to  be  no  objection,  still 
it  should  have  been  shewn,  whether  the  poialty  is 
demanded  in  respect  of  the  annual  value  of  the  one 
year  or  the  other.    The  penalty  is  a  proportion  of  the 

W  Crfc  7.653. 
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Annual   yalue   according   to  the    length  of  absence, 

that  is,  the  actual  annual  value  of  one  year,  and  not 

an  average  value  of  two.     The  last  objection,  which         «x<ff/ju/ 

went  to  the  loth  count  only,  viz,  that  a  prebend,  was 

not  within  the  statute,   it  was  agreed  could  not  be 

supported. 

Scarlett  was  to  have  argued  G(»itra,  but  the  Court, 
without  hearing  him,   decided  against  all   these  ex- 
ceptions as  the  argument  went  on;    upon  the   first, 
-Lord  Ellaiborough  C.  J.  said,    that  he  had  no  doubt 
that  <*  any  one  year''  in  the  statute  was  not  to  be  oon« 
strued  one  calendar  year  commencing  from  the  first  of 
January^  nor  one  year  from  the  day  of  the  defendant's 
induction,  but  one  year  before  the  commencement  of  the 
plaintiff's  suit     And  he  observed,  that  this  was  a  con-* 
struction  to  which  it  did  not  appear  that  the  attention 
of  the  Common  Pleas  had  been  drawn ;  and  Dampier  J. 
said,  the  latter  was  the  most  reasonable  construction ; 
and  in  the  precedent  cited  firom  LdU.  Entr.  151.,  it  is 
alleged  that  the  defendant  absented  himself  for  seven 
months  in  a  year  computed  from  the  fourth  of  Aprils 
and  not  in  a  calendar  year  from  the  first  of  Januanf  ; 
and  the  policy  of  the  act  seemed  to  be  to  prevent 
spiritual  persons  from  absenting  themselves  from  their 
benefices  for  more  than  three  months  within  the  period 
of  a  year.  Upon  the  second  point  Lord  EUerAorough  C.  J.* 
said,  that  the  rule  was  inveterate  if  there  be  a  substan- 
tive proviso  creating  an  exception  it  is  for  the  party 
who  would  bring  himself  within  it  to  plead  it;  and 
Le  Blanc  J.  added,    that   benefice  was   the  general 
tefm  mentioned  in  the  act,  but  the  act  contained  a 
proviso,  excepting  certain  benefices  out  of  the  com* 

prehensioi) 
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i8i4«        prehension  of  that  general  term ;  and  Dampier  J.  said 
that  he  was  not  aware  that  it  had  been  the  practice  in 
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agmnst  declaring  upon  the  stat.  of  H.  8.  to  av^  the  cure  of 
souls.  Upon  the  other  exceptions.  Lord  EUen* 
borough  C.  J.  said,*  that  it  struck  him  that  the  time  must 
be  computed  as  a  period  exceeding  eight  months  in  a 
consecutive  series  from  the  loth  of  October^  for  it  was 
defined  and  made  certain  by  the  words  <<  then  next 
following/'  which  were  material;  and  the  jury  must 
be  presumed  to  have  found  that  those  were  the  eight 
months  of  absence,  for  which  they  have  given  their 
verdict;  and  the  annual  value  must  mean  as  in  common 
parlance  average  value ;  otherwise  it  was  observed  by 
Dampier  3.,  a  late  season  and  an  early  one  might 
possibly  include  two  harvests  within  the  year.  Upon 
the  ioth  count  Lord  EOenboroi^  C.J.  said,  the 
word  prebend  was  certainly  in  the  act,  though  it  might 
be  hard  measure  to  a  party  who  had  no  house  of 
residence  on  his  prebend;  and  Dampier  J.  observed, 
that  the  truth  was  when  the  statir.8.  passed  pre- 
bendaries were  habitually  resident  on  their  prebends, 
and  had  houses  of  residence. 

Judgment  affirmed. 
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Doe,  on  the  deYnise  of  Lady  Wilson,  against  ^J^Y\h 
Abel. 

J^JECTMENT  for  land  at  Hampslead.    At  the  trial  [;"'^,^^|j'"*' 
before  Lord  EUenborough  C.J.  at  the  Middlesex  yean  with  a 

^         .    „        covenant  by 

sittings  in  Easier  term  1813,  a  verdict  was  foand  for  lessee  that  if 
the  plaintiff,  subject  to  the  opinion  of  the  Court  on  the  bV^cu'ronl 

r  \\       '  ^ .  duHiiir  the 

following  case:  term  to  take 

.    By  lease  (ioth  December  1805)  Lady  Wilson  (the  •f^hcUnd'"'^ 

lessor  of  the  plaintiff)  demised  to  the  defendant  for  21    for  building 

^  _^    _      _  ,.  .  -  ^   thereon,  Ace.  it 

years  from  Mtchaelmas  preceding  at  the  yearly  rent  of  should  be  Uw 
22/.  a  field  of  meadow  or  pasture  land  in  Hampstead^  <imrinto  and 
then  in  the  occupation  of  the  defendant,  and  contam-  "a*n"^rtul 
inir  two  acres,  two  roods,  and  fifteen  perches,  with  an  "'l^c  »^ch 

°  *  buildings  as 

exception  of   all  mines,    quarries,    royalties,    metals,  she  should 
gravel,  timber,  &c.,  and  full  and  free  liberty  (among  md  to^do^ai? 
other  things)  for  Lady  WiUon,  or  any  others  authorized  wX'ut  bt«- 
by  her,  to  come  into  the  demised  premises  at  all  season-  i^^^°"  ro^vided 
able  times  in  the  day-time,  there  to  examine  the  state  *««<>' gf^e  %\x 

^  ^  months  notice 

thereof,   and  for  any  other  reasonable  occasion,   and  ^^  *"«**  »"^c°- 

"  tion,  with  a 

under  the  following  covenant  (among  others)  on  the  proTisoalso 

-   _      -       ,  ^  that  the  lease 

defendant's  part :  should  be  void 

«  That  if  the  lessor  or  person  entitled  to  the  freehold   formanceof  co- 
or  inheritance  should  be  desirous  at  any  time  durini;  vfJ^ants :  Held 

•^  ^    that  lessor  hav- 

the  term  to  take  all  or  any  part  of  the  land  demised  for  ing  agreed  with 

building  thereon,  and  for  yards  and  gardens  to  such  to  the  terms  of 

buildings,  it  should  be  lawful  for  the  lessor  or  her  a*.  ^^ct''mi|hr' 

signs,  or  person  entitled  as  aforesaid,  to  enter  and  come  ni,^';^*^^  h"  1^*' 

intention  to 
take  the  whole  of  the  land  for  building,  and  at  the  expiration  of  that  time,  and  after 
refufal  by  the  tenant  to  deliver  up  possession,  might  bring  ejectment. 

into 
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1814.        into  and  upon  all  or  any  part  or  parts  of  the  said  land  U) 
—         make  such  buildings  as  she  or  they  should  think  proper ; 
(7/W/»/         A°d  generally  to  do  all  such  acts  as  should  be  requisite 
and  necessary  in  any  ^ch  case^  without  any  interrupt 
tion  by  the  defendant,  his  executors,  administrators,  or 
assigns :  provided  always,  that  the  lessor  or  person  en- 
titled as  aforesaid  should  give  or  leave  notice  in  writing 
of  such  intention  to  the  defendant,  his  executors,  &c. 
six  calendar  months  at  the  least  previous  to  the  time  of 
entering  upon  the  said  land,  or  any  part  thereof^  for  the 
purposes  aforesaid  or  any  of  them :  and  provided  also, 
that  the  lessor  should  in  every  such  case  allow  or  pay 
to  the  defendant,  his  executors,  &c.  for  each  and  every 
acre  of  the  said  land  so  taken,  the' yearly  rent  of  8/.  85., 
and  so  in  proportion  for  any  greater  or  less  quantity 
than  an  acre;**  and  there  was  also  a  proviso  that  if  the 
yearly  rent  should  be  unpaid  21  days  next  after  either  of 
the  days  of  payment,  or  if  the  defendant  should  make 
dc&ult  in  the  performance  of  any  of  the  covenants,  the 
lease  should  be  utterly  void,  and  it  should  be  lawful 
for  the  lessor,  &c.  to  re-^nter/' 

The  defendant  was  tenant  of  the  land  antecedently 
to  the  lease,  and  afterwards  continued  in  possession 
under  it.  In  March  1 808  Lady  Wilson  and  her  son^ 
who  was  remainder-man  in  fee^  sold  and  conveyed  one 
rood  and  twenty  perches  of  the  said  meadow  to  one 
NeavCf  of  which  sale  the  defendant  had  notice.  Lady 
Wilson  and  her  son  having  agreed  between  themselvetf 
to  let  certain  parts  of  their  estates,  if  they  could,  for  a 
long  term  of  years  for  building  purposes,  and  amongst 
them  the  residue  of  the  said  meadow,  (the  subject  of  thir 
ejectment,)  employed  a  surveyor  to  let  off  the  same; 
and  some  offers  were  made  for  taking  the  same  upon  a 
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building  leasee  and  the  terms  of  a  contract  for  this  pur-        1814. 
pose  were  agreed  upon,  but  no  contract  was  actually        — — 
signed.     Lady  Wikan  never  had  any  intention  of  build-         agahut 
ing  at  her  own  expence,  nor  had  she  any  existing 
buildings  to  which  the  land  in  question  was  annexable 
/or  yards  or  gardens.   On  the  23d  oi  March  18 10  Lady 
Wilson  served  on  the  defendant  a  notice,  which,  after 
deferring  to  the  provisoes  in  the  lease,  and  the  former  sale 
vS  a  part  of  the  meadow  to  Neave,  went  on  as  follows : 
<*  I  do  hereby  give  you  notice  that  it  is  my  intention  to 
take  the  residue  of  the  said  field  demised  to  you  by  the 
aforesaid  lease,  for  building  thereon,  and  for  other  the 
purposes  expressed  in  the  provisoes  aforesaid,  or  one  of 
them ;  and  that  it  is  my  intention  to  enter  and  come  into 
and  upon  the  residue  of  the  said  field  of  land  on  or  at 
Michaelmas  day  now  next  ensuing,  (or  so  soon  afterwards 
as  I  shall  think  fit,)  for  the  purposes  aforesaid,  or  some 
of  them,  up  to  which  period  the  rent  payable  by  you  by 
virtue  of  the  aforesaid  lease  will  continue,  but  will  thence- 
forward cease  on  my  entering  into  possession,  agreeably 
to  this  notice.*'    The  defendant  regularly  paid  his  rent 
up  to  the  time  of  this  notice  being  given,  but  no  sub- 
sequent rent  for  the  land  has  been  paid  or  required. 

On  Michaelmas  day  1810,  when  the  above  notice 
expired,  or  the  day  following.  Lady  WilsorCs  steward 
and  attorney  attended  at  Hampsteadj  and  went  to  the 
gate  of  the  field  in  question,  where  he  saw  the  defen- 
dant's gardener,  and  as  the  agent  for  and  in  the  name 
of  Lady  Wilson  demanded  possession  of  the  land, 
which  the  gardener  refused  to  surrender.  The  steward 
was  not  accompanied  by  any  surveyor,  builder,  work- 
men,   or  building  materials,   nor   had    either  been 
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engaged  or  bespoke.    The  qiiMibn  for  the  opinion  of 
the  Court  is. 

Whether  under  the  circnmstances  aboVe  stated^ 
the  plaintiff  is  entitled  to  recover;  if  the  Court  shall 
think  he  is,  the  verdict  is  to  stand ;  if  otherwise,  a 
nonsait  is  to  be  entered. 

Spankie^  for  the  plaintiff,  argued  that  the  true  intent 
of  the  defendant's  covenant  was  this,  that  the  lessor 
should  be  at  liberty  upon  six  months'  notice  to  deter- 
mine the  lease  as  to   the  whole  or  any  part  of  the 
demised  land  which  she  should  be  desirous  of  taking  for 
building,  &c.,  and  that  consequently  the  lease  deter- 
mined at  the  expiration  of  the  notice,  or  had  become 
void  by  tlie  tenant's  refusal  to  deliver  possession  accord- 
ing to  the  covenant.     The  covenant  provides,  that  if 
the  lessor  should  be  desirous  to  take  all  or  any  part 
for  building,  &c.,  she  should  give  six  months'  notice; 
it  does  not  require  that  such  desire,  should  be  evidenced 
by  any  previous  acts  on  the  lessor's  part,  though  if  that 
were  necessary,  here  it  is  stated  that  she  had  entered 
into  a  building  contract.     And  in  Bussel  v.  Coggiris  {a)^ 
where  tlie  lease  contained  a  proviso^  that  if  the  premises 
should  be  wanted  for.  building,  the  tenant  should  de- 
liver up  possession,   and  it  appeared  that  the  lessor 
had  given  notice  to  the  tenant  that  he  wished   to 
have  the    land   for  building,    and  that  it  was  not 
colourable,  for  he  had  entered  into  a  treaty,  the  master 
of  the  rolls  said,  *^  that  there  was  no  defence  at  law.'* 
And  surely  the  words  "  if  the  lessor  should  be  desirous 
to  take  the  land  for  building"  are  fully  as  compre- 
hensive as  ^^  if    the  premises  should  be  wanted  for 
builditig."    The  covenant  goes  on   to   provide  thal^ 

the 
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the  lessor  may  enter  on  all  or  any  part,  which  could        1814. 

only  be  by  the  quitting  of  the  tenant     The  entry       '■ 

of  the  one  necessarily  imports  the  secession  of  the    -    ^g,,i„ig 

other,  without  any  express  stipulation  to  that  effect,  , 

and  that  appears  manifestly  by  the  subsequent  proviso 

for  abatement  of  the  rent  in  proportion  to  the  quantity 

of  land  resumed  by  the  lessor.     Therefore  the  lessor 

having  given  due  notice  according  to  the  covenant,  the 

lease  determined  at  the  expiration  of  that  notice,  and 

the  land  reverted  to  her,  and  she  may  maintain  eject*- 

ment  against  the  tenant  who  holds  oven     And,  besides^ 

the  defendant  having  made  default  in  the  performance 

of  his  covenaiU  by  refusal  to  deliver  up  the  possession 

at  the  demand  of  the  lessor's  steward,  the  lease  has 

become  utterly  void,  and  the  lessor  is  entitled  to  her 

^ectment  without  any  previous  formal  re-entry,  which 

is  only  necessary  to  avoid  a  fine. 

Marryatf  contrd,  contended  that  this  was  not  a 
covenant  to  permit  the  lessor  to  resume  the  land  itito. 
her  own  hands,  but  merely  to  permit  her  to  enter  for  a 
qualified  purpose,  such  as  building,  &c,  and  to  do  the 
acts  necessary  for  that  purpose,  without  interruption  by 
the  tenant.  There  is  not  any  covenant  that  the  tenant 
shall  surrender,  or  that  the  lease  shall  determine  on  no- 
tii:e^  and,  therefore,  the  tenant's  refiisal  to  yield  up  pos- 
session is  not  a  breach  of  his  covenant,  nor  can  the  lease 
be  avoided,  unless  it  be  shewn  that  the  tenant  has 
interrupted  the  lessor  .in  coming  on  the  premises  to 
build,  &c.,  which  is  not  the  case  here,  because  the 
lessor  did  not  come  on  the  premises  to  build,  &c.,  but 
only  to  demand  possession.  The  proviso  for  abate- 
ment of  the  rent  also  shews  that  it  was  not  a  general 

Vol.  II.  O  o  resump-*   ^ 
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1814.  rcsomption  of  die  land  by  the  lenor  that  the  parties 

*■     '  ccmtemplated,  but  a  takiog  piece  by  piece  as  occasioii 

,^^  required,  and,  therefore,  it  providesTor  a  proportiooal 


5: 


itu 


abatement  of  the  rent.  And  if  the  parties  meant  that 
the  lease  should  determine  at  the  expiration  of  the  six 
months'  notice,  they  would  have  so  expressed  it,  as  thqr 
have  done  in  the  proviso  for  non-payment  of  rent,  and 
non-performance  of  covenants,  so  that  it  is  dear  they 
knew  how  to  provide  for  it  when  they  so  intended. 
And  though  at  the  expiration  of  this  notice  the  lessor 
might  have  entered  with  her  workmen  to  build  on  sudi 
parts  as  she  was  desirous  of  building  upon,  it  i^pears 
that  ^  she  never  had  any  intention  of  building  hersdC 
upon  or  annexing  the  land  to  other  buildings,  nor 
had  any  other  persons  under  her  such  an  interest  as 
would  have  entitled  them  to  claim  to  entar  for  the 
purpose  of  building,  &c.,  for  the  building  ccmtract  was 
unexecuted. 

Lord  Ellenborough  C.  J.  According  to  the  con- 
struction maintained  for  the  defendant,  the  animals,  if 
there  were  any  upon  tlie  land,  were  to  recede  pedetentim 
foot  by  foot  according  as  the  buildings  should  advance* 
But  really  one  must  put  something  like  a  sensible  con- 
struction on  the  words  of  this  covenant,  otherwise  it 
would  be  necessary  to  give  a  fresh  six  months'  notao* 
for  every  piece  of  the  land  as  it  might  come  into  use  iai 
the  progress  of  building.  The  covenant  is  clearly  and 
expressly,  tliat  if  the  lessor  shall  be.desirous  to  take  all 
or  any  part  of  the  land  for  building,  &c.,  that  is,  if  th« 
whole  or  any  part  should  be  wanted  for  the  purposes  of 
buildings  she  may  enter  for  such  purpose,  and  for  all 
ilecessary  acts,  without  interruption  by  the  defendMV 
I  apofi 
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upon  giving  six  months'  notice  of  her  intaition.  i8f4« 
^  Should  be  desirous''  certainly  means  that  she  should 
be  bond  fide  desirous,  and  she  must  iiitimate  such  her 
desire  by  six  months'  notice.  All  this  has  been  per«> 
formed ;  she  has  been.desirous  of  taking  all;  she  contem-  • 
plated  a  possible  and  probable  expectation  of  covering 
the  whole  with  building,  and  the  covenant  that  she  shall 
not  be  interrupted  extends  to  the  taking  of  all,  and  not 
merdy  to  the  building,  but  to  the  doing  all  necessary  acts. 
The  plan  of  building,  probably,  could  not  be  proceeded 
with  unless  the  whole  was  put  into  her  possession,  and 
laid  open  to  the  introduction  of  materials  for  building, 
which  16  the  first  step.  The  lessor  therefore  gives  due 
notice  that  she  is  desirous  of  taking  the  whole;  and  at 
the  expiration  of  the  notice  her  steward  attempts  to 
make  an  entry,  by  demanding  possession,  but  instead  of 
finding  the  premises  open  to  him,  he  finds  a  person 
there  resisting.  He  demands  possession,  that  is,  that 
the  lessor  might  enter  for  the  purpose  of  building,  and 
the  person  refuses  to  surrender,  which  imports,  not  that 
he  refused  tb  execute  a  surrender,  but  to  surrender  ac- 
cording to  the  demand.  Therefore  it  seems  to  me,  that 
quacunquie  via  data,  whether  the  lessor  stands  upon  the 
covenant  that  she  should  be  at  liberty  to  determine  the 
lease  upon  notice,  or  upon  the  covenant  for  re-entry  for 
breach  of  covenants,  she  is  entitled  to  the  possession  of 
this  land. 

Le  Blakc  J.  The  question  depends  upon  the  con- 
struction of  this  covenant  and  proviso,  which  the 
court  must  construe  according  to  the  intention  of  the 
parties  to  it.  If  the  Court  see  that  the  construction 
(intended  for  by  the  defendant  cannot  by  possibility  , 

O  o  2  carry 


Abkl. 
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1814.        carry  into  effect  the  intention  of  the  parties^  thqr  witt 
_  not  put  that  construction  upon  it    The  lease  it  a  lease 

against  of  about  two  acTes  and  a  half  of  meadow-land,  and  thoe 
is  a  covenant  by  the  defendant,  that  if  the  lessor  should 
be  desirous  at  any  time  during  the  term  to  take  all  or 
any  part  of  the  land  for  building,  and  for  yards  and 
gardens  to  those  buildings,  it  should  be  lawful  for  her 
or  her  assigns  to  enter  and  oome  upon  all  or  any  part 
of  the  land  to  make  ^such  buildings  as  she  should 
think  proper,  and  to  do  all  necessary  acts  without  any 
faiterruption  by  the' defendant,  provided  she  gave  notice 
in  writing  of  her  intention  six  monlhs  before  entering, 
and  provided  she  made  abatement  of  the  rent  at  the  rate 
of  eight  guineas  for  an  acre.  The  construction  put 
upon  this  by  the  plaintiff's  counsel  is,  that  if  there  were  a 
bona  fide  intention  on  her  part.to  appropriate  the  whole 
or  part  of  the  land  to  building  and  due  notice  were 
given,  she  might  re-enter  into  the  whole  or  into  part. 
The  construction  of  the  defendant's  counsel  is  this, 
that  she  was  not  at  liberty  to  enter  on  any  part  with  the 
intention  of  building  on  it,  except  when  the  workmen 
actually  came  to  the  spot,  and  then  they  were  to  take  it 
piece  by  piece  as  the^  went  along  in  the  progress  of 
the  building.  If  this  were  the  construction,  how 
could  the  proviso  with  respect  to  the  abatement  of  rent 
be  carried  into  effect ;  must  the  rent  abate  according  to 
every  foot  or  square  yard  as  it  is  progressively  taken  ? 
The  stipulation  that  there  should  be  six  months'  previous 
notice,  shews  that  the  parties  must  have  intended  that 
if  the  lessor  should  agree  for  making  a  building  contract^ 
she  should  have  it  in  her  power  to  give  notice^  (for  it 
would  have  been  madness  in  her,  as  well  as  in  the  other 
party^  to  enter  into  an  absolute  contract  before  poa* 

session 


IN  THE  FiFTT-rouatTu  TXAE  OF  GEORGE  III.  549 

Kssion  was  obtained,)  and  therefore  the  meaning  wai  1814. 
.  that  the  lessor  might  give  notice  of  her  ^intention,  and 
might  resume  all  or  any  part  of  the  land  for  the  pur- 
poses of  building,  without  waiting  until  anch  time  as 
she  was  ready  to  enter  with  materials  and  workmen. 
In  short,  I  consider  this  not  merely  as  a  covenant,  that 
the  lessor  might  come  upon  the  land  in  order 'to  build 
upon  it,  but  that  she  might  lake  it  back  for  th6  purpose 
of  building. 

Batley  J.  was  of  the  same  opinion,  hxA,  said,  he 
could  add  nothing. 

Dabipier  J.  also  concurred,  and  said,  that  he  had 
looked  the  case  over  and  over  without  being  able  to  dis- 
cover any  argument  on  which  an  objection  could  be 
founded. 

Judgment  for  the  Pfadntiffi 


Wilson  and  Another  against  Kemp.  TuesJof, 

•^  May  17th. 

nrHE  phiintiiis  declared  in  assumpsit  against  the  de-  Af^er  a  gen«nl 

fendant,  as  acceptor  o(  a  bill  of  exchange  and  on  ^^^  ^^ ' 

the  money  counts.    The  defendant  pleaded  the  general  ^*S^^^  J^! 

plea  of  bankruptcy  concluding  to  the  country.    Repli-  plication  that 

cation,  that  the  plaintiffs  ought  not  to  be  precluded  from  ^«<of e  the  com- 

niisioQ  dia* 
having  their  action,  becau&e,  admitting  that  the  defendant  charged  at  a 

became  a  bankrupt,  and  that  die  causes  of  action  ac-  thathiirestau 

crued  before  his  bankruptcy,  the  replication  alleges  that  duced'i]^^ 

after  the  24th  otjime  1732,  and  after  the  stat.  5  Geo.  2.  ^^^ 

pleaded  in 
maintenaooe  of  the  sctian  gencralifa  and  with  a  TcrificatioDi  was  held  ill  M  special 
denurrcff. 

O  O  3  €.  30*1 


\ViLsoir 
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i8t4«  €.  30.,  and  before  the  issuing  of  the  commission  agumt 
the  (kfendanty  mider  which  he  was  declared  a  bankrupty 
to  wity  on  the  19th  of  October  1807,  the  defendant  w» 
discharged  as  a  bankrupt  bjr  virtue  of  that  act,  and 
that  afterwards,  to  wit,  on  the  23d  Augtid  181 1,  he 
was  again  disdiaiged,  &e^  and  that  his  estate  has  not 
produced  i^s*  in  the  pound,  and  the  replication  con« 
chides  with  a  verification  and  prayer  of  judgment 
and  damages,  &c.  Demurrer,  assigning  .for  causes, 
that  the  piainti&  have  not  in  their  replication  accepted 
the  issue  tendered  by  the  plea,  although  the  same  b  a 
material  and  sufficient  issue,  but  have  proceeded  to 
reply  specially  matters, which  might  have  been  given 
in  evidence  under  that  issue ;  and  also,  for  that  by 
the  replication  they  have  attempted .  to  deprive  the 
defendant  of  the  benefit  of  pleading  his  bankruptcy 
generally  according  to  the  form  of  the  statute^  &c^ 
and  to  oblige  him  to  come  to  a  more  special  and  par- 
ticular issue  upon  matters  which  he  is  entitled  to  give  in 
evidence  under  that  general  plea ;  and  also  for  that  the 
replication  is  pleaded,  and  concludes  in  maintenance 
of  this  action  generally,  whereas  if  the  matters  allied 
be  true  the  plaintiffi  are  not  up<m  the  pleadings 
herein  entitled  to  judgment  against  the  ddendant 
except  in  respect  of  his  estate  and  effects  according  to 
the  form  of  the  statute,  &c.    Jouider. 

And  the  Courts  without  hearing  any  aigument  in 
support  of  the  demurrer^  were  of  opinion,  that  upon 
both  causes  assigned  the  replication  was  ill,  ist,  be- 
cause it  prayed  judgment  genially,  instead  of  being 
confined  to  the  fiiture  estate  and  efiects  of  the  bank- 
rupt; adly,  because  a  replication  concluding  with  a 
verification  could  not  be  pleaded  in  reply  to  a  pka 

concluding 
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eoDcIuding  to  the  country.  And  in  answer  to  Campbell^ 
who  said,  that  in  Thomtcnv.  Dallas  {a)  precisely  the 
same  replication  was  pleaded.  Dumpier  i.  observed, 
that  it  had  been  otherwise  decided  many  times,  although 
in  Thornton  v.  Dallas  no  objection  was  made  npon  that 
ground.  Whereupon  Campbell  prayed  leave  to  amende 
which  the  Court  granted. 

F^PModt  was  in  support  of  the  demurrer* 

(-)  Doujl.  46. 


Page  against  Bussell.  S'*^'. 

DECLARATION  in  asdumpit  for  money  lent,  paid,  ApenondU- 
,     ,         ,  .      ,  1  «     charged  under 

had  and  received,  and  upon  an  account  stated.  51  6.3.^.1 15. 

Plea,  actio  non,  because  the  defendant  was  a  prisoner  js  "uble  to  hU 

at  the  suit  of  one  SttJces  on  the  ist  of  May  181 1,  men-  "J^iJ^of  «* 

tioned  in  stat  ci  Q.  3.  e.  12c.  ««  for  the  relief  of  insol-  *»""»J?  ^^ 

•'"'•'  since  his  dii- 

vwit  debtors,"  and  that  afterwardss  on  the  23d  of  August  charge,  which 

,.     ,  t  1    /»  1       .       .  *^^  surety  hat 

181 1,  he  was  discharged  beibre  the  justices  at  sessions,  been  obltsed  t« 
according  to  the  provisions  of  the  said  act,  and  that  ^"^^^ 
die  sums  of  money  in  the  declaration  mentioned  were 
paid  by  the  plaintiff  as  the  surety  for  and  in  respect 
of  a  certain  annuity  contracted  for  and  granted  by  the 
defendant  to  one  Guest  before  the  said  ist  of  May ^  &c. 
Replication,  that  after  the  said  ist  of  May^  and  after 
the  discharge  of  the  defendant,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  istof  Jlfoy  1813, 
the  plaintiff  was  called  upon,  and  forced,  and  obliged 
to,  and  did  pay  the  said  sums, of  money  in  the  declat*- 
ation  mentioned,  as  the  surety  for  the  defendant,  and  in 
fespect  of  the  said  annuity. 

O  o  4  Demurrer. 
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1814*  Demurren    Joinder, 

t^^Ust  Cumooiy  in  support  of  the  demurrer,  contended,  thai 

Bpi«tu       ^g  defendant's  discharge  under  the  51  G.  3.  c.  125. 
was  a  dischaige  against  all  demands  in  respect  of  the 
annuityt  and  any  paymenie  thereof  made  by  the  surety, 
notwithstanding  those  payments  were  made  after  the 
defendant's  discharge.    And  he  referred  to  <•  i6.  which 
enables  the  creditor  of  any  debtor,  who  shall  be  dis- 
charged, for  any  sums  payable  by  way  of  annuity  at  any 
future  times,  to  be  admitted  a  creditor,  and  receive  a 
dividend  of  the  estate^  in  the  same  manner  as  if  the 
debtor  had  become  bankrupt    And  by  49  G.  3,  c.  I2X. 
$.  1 7.,  an  annui^  creditor  of  a  bankrupt  may  prove  the 
same  under  the  commission,  whether  there  are  or  are 
not  any  arrears  at  or  before  the  time  of  bankruptcy, 
and  the  certificate  of  every  bankrupt  imder  whose  com- 
mission such  proof  is  or  might  have  been  made,  shall  be 
a  discharge   of  such  bankrupt  against  all  demands 
whatever  in  respect  of  such  annuity,  and'  the  arrears 
and  future  payments  thereof    Therefore  as  the  debtor 
under  the  51  G«  3.  c*  125.  is  placed  in  pari  loco  with 
'    the  bankrupt  under  the  496.3.  c.  121.,  it  follows, 
that  he,  as  well  as  the  bankrupt,  shall  be  discharged  of 
all  demands  whatever  in  respect  of  the  annulQr,  and  the 
surety  can  no  more  resort  to  him  for  repayment  of  the 
arrears  than  he  could  have  done  if  he  had  been  bank- 
rupt; and  however  hard  this  may  appeal  it  is  casus 
omissus  out  of  the  statute. 

Lb  Blakc  J.    The  51  G.  3.  says,  that  the  creditor 

iball  be  entitled  to  be  admitted  a  creditor,  but  it  does 

It  not 
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ix>t  say,  that  the  debtor  shall  be  discharged,  in  the        1814* 


Page 

agfiinst 
BvttBLU 


same  manner  as  if  he  had  been  a  bankrupt 

Baylet  J.  Even  in  the  case  of  a  bankrupt,  if 
the  annuity  creditor  does  not  come  in  and  prove,  but 
disr^arding  the  bankruptcy  sues  the  surety,  the  surety 
eannot  insist  on  the  certificate,  and  if  he  cannot,  may 
not  the  surety  afterwards  resort  to  the  bankrupt?  The 
present  is  a  debt  accrued  since  the  debtor's  disduo^ 
and  therefore  the  plaintiff  is  entitled  to  judgment 

Per  Curiam^  Judgment  for  the  plaintiff,  {a) 

Comffij  contra. 


(d)  Semb.  alio  that  the  plea  was  ill,  bciog  pIcaiM  in  bar  of  the  aetkiu 
Sec  51  G.  3.  f.  i%S'  w-  3*-  ^  •"<!  »  ^'<*  •*'5't  1383.  Mnnt  v. 
Harvey.     See  alio  for    a   form  of  plea,  WiUts^  R.  199.  Ltdkroke  ▼. 


Thtnne,    Administrator,    &c.     of    Andrew  7ir^i49# 
Tbynne,  against  Protheroe.  ^  - 

A  SSUMPSIT  upon  a  special  agreement  made  with  AitumptH  by 

the  plaintiff's  intestate,  whereby  for  a  consideration  u^n"^om^tei 

therein  stated  the  defendant  agreed  to  pay  the  intes-  [^^^^  ^^j^^"" 

tate  2100/.  by  the  ist  of  January  1813.    The  declara-  v^Un  of  the 

letten  of  ad* 

don  contained  also  the  usual  money  counts  ;  in  all  of  minittratioii, 

,.«,  .'  %  >  t      ^     •  •■«      »"**  **•*>  ■•• 

which  the  promises  were  laid  to  the  mtestate ;  and  the  sompiit  plead. 

plaintiff  made  profert  of  the  letters  of  administration. —  ^t  cannot^* 

Plea,  non  assumpsit.  rSooVSTc 

letten  of  admi- 
nistration object  that  they  are  not  properly  itanped,  for  the  pica  admits  that  plsbtiff  it 
adninUtrator. 

At 


$Si 
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1814.  At  the  trial  before  Lord  EUenboroHgh  C  J.,  At  the 

■     "•'        Middletex  sittiiigB  after  last  Hilary  term,  the  plamtil^ 

ggfhst        in  consequence  of  notice  given  him^  by  the  defendant, 

oraitdB.    prQ^„^^  ^^  letters  of  administration,  by  which  It  iq[>- 

peared  that  the  sum  sworn  to,  and  for  which  the  letters 

of  administration  were  granted,  was  under  ioo2^  and 

the  stainp  was  for  a  value  not  exceeding  that  sum. 

It  was  objected,  that  the  letters  of  administration  were 

on  a  stamp  of  too  low  a  denomination,  the  demand  in 

the  present  action  being  to  a  much  greater  amount,  and 

the  case  of  Hunt  v.  Stevens  (a)  was  cited,  and  thereupon 

the  plaintiff  was  nonsuited. 

A  rule  nisi  was  obtained  in  this  term  for  a  new  trial 
on  the  ground  that  the  objection  was  not  open  to  the 
defendant  upon  nen  assumpsit,  but  only  upon  a  plea 
disclosing  the  special  matter,  or  upon  a  plea  of  ne  unqoea 
administrator*     And  Hunt  v.  Stevens  was*distinguished9 
because  here  the  promises  are  laid  to  the  intestate,  there 
the  administrator  declared  upon'  a  conversion  in  kis 
awn  timey   and   therefore,  in   such  case,  according  to 
Limrence  J.,  the  styling  himself  administrator  is  of  no 
avail,  he  must  prove  himself  to  be  sUch,  and  the  question 
is  raised  by  the  plea  of  not  guilty  in  trover,  it  goes  to  the 
foundation  of  the  plaintiff's  title,  and  the  want  of  ad- 
ministration need  not  therefore  be  specially  pleaded.  And 
conformably  with  this  distinction  which  he  recognixedi 
HcU  C.  J.  in  Marsfidd  v.  Marsh  (i),  upon  trover  by  the 
administrator,  where  the  property  was  laid  in  the  intes* 
tatej  refused  to  admit  evidence  on  not  guilty,  to  shew 
that  the  plaintiff  was  not  administrator,  saying  that  the 
defendant  should  have  pleaded  it.     And  so  in  Gidley  t. 

(^)  3  Tauni.  Iij.  (i)  a  Lordl  Jtay.  $24 

William^ 


PROTIIBROI. 
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Williams  {d)y  it  was  resolved  that  the  plea  of  non  est  1814. 
factum  admits  the  plaintiff  to  be  a  good  administrator ;  — — 
and  the  same  doctrine  is  laid  down  Com.  Dig.  Pleader^  agatHst 
zD.  10.  *a  D.  14.  . 

k. 
TkeAttOffiey-GeneralfParktRnd  fKOwen,shewed  cause, 
and  contended  that  the  defendant  could  not  have  pleaded 
ne  unques  administrator,  inajsmuch  as  the  plaintiff  was 
rightful  administrator,  and  bad  obtained  administration 
from  a  court  having  competent  jurisdiction;  and  the 
want  of  a  proper  stamp  does  not  make  the  letters  of 
administration  void,  but  only  that  they  shall  not  be 
given  in  evidence^  which  was  first  enacted  by  stat.  9  & 
zo  fV.  3.  c.  25.,  and  has  been  continued  in  the  subse^ 
quent  statutes  (&)•  Wherefore  the  plaintiff  has  failed 
in  proving  his  title. 

But  the  Court  said,  that  in  this  case  upon  the  general 
issue  the  plaintiff  had  no  occasion  to  produce  the  letters 
of  administration  at  all,  for  the  plea  admitted  that  he  was. 
administrator,  and  therefore  the  defendant  had  no  right 
to  insist  upon  their  production.  And  if  this  could  be 
done  it  would  be  a  means  of  getting  the  benefit  of  no 
unques  administrator  upon  the  general  issue. 

Rule  absoktew 

Mmryat  and  Reader  in  support  of  the  mle. 

(«)  z  Salk  38.  3  resoluttQn.  yh)  See  48  G  3.  t.  I49>  i-  S. 
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Mcj  18th. 


Where  one  of 
three  pertnen 
in  a  haDking 
concern  who 
resided  at  the 
place  where  the 
baokiDg  home 
was,  and  was 
the  only  part- 
ner who  tran^ 
acted  the  busi« 
neu,  the  other 
two  residing  at 
a  disunce  Itotn 
it,  absented 
himteir  from 
the  banking 
hoQie,  shut  it 
tip  and  stopped 
payment : 
Held  that  this 
was  not  evi-^ 
denccofajoiDt 
act  of  bank- 
ruptcy by  all 
three. 

The  defend- 
ant, though  he 
haygtven  no 
notice  that  he 
intends  to  4i9» 
pate  the  pro- 
ceedings under 
the  commission, 
m«y  ne?  erthe- 
lest  give  evi- 
dence  to  dis- 
prove the  act  of 
bankraptcy. 


Mills,  Assignee  of  £.  Chambers,  H.  C. 
Granger,  and  R.  Chambers,  jun.  (Bank- 
rupts,) against  Bennett. 

nrHE  plaintiff  sued  as  assignee  under  a  joint  com- 
mission against  the  three. 
At  the  trial  before  Bayletfi.  at  the  last  assizes  for 
the  county  of  Deoon^  no  notice  having  been  'given  that 
the  defendant  intended  to  dilute  the  proceedings 
under  the  commission,  the  deposition  made  before  the 
commissioners  was  put  in  and  read,  which  stated  that 
the  three  bankrupts  carried  on  a  banking  concem, 
under  the  firm  of  Chambers^  Grafter,  and  Chambersj  at 
CcUumpUms  that  on  or  about  the  29th  of  iUi^  1 8 1 2,  they 
absented  themselves  from  the  banking  hoiise  in  CoUump' 
tony  shut  up  the  same^  and  stopped  payment,  for  the 
purpose  of  avoiding  and  delaybg  their  creditors.  It 
was  proved,  however,  that  E*  Chambers  was  the  only 
partner,  who  resided  at  CoUumptonj  and  transacted  the 
business  there;  the  other  two  residing  one  in  London^  and 
the  other  at  a  considerable. distance  from  CoOumpton. 
The  learned  Judge  doubted,  upon  this  evidence^  whether 
it  amounted  to  proof  of  an  act  of  bankruptcy  by  all  the 
three ;  but  he  permitted  the  plaintiff  to  take  a  verdict, 
with  liberty  to  the  defendiint  to  move  for  a  nonsuit* 
Accordingly  a  rule  nisi  was  obtained  in  this  term  (or 
that  purpose. 


GijBpsrd  (with  Ijens  Seijt.)  now  shewed  cause;  and 

^  submitted  that  it  was  not  competent  to  the  defendant, 

who  had  given  no  notice  under  the  stat.  49  G*2*  ^«  i^i* 

s*  10., 


BeMlllTT«: 
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8.  TO.,  that  he  intended  to  dispute  the  proceedings,  to         1814. 
adduce    evidence    in  order  to  controvert  the  act  of        - 

'  Mills 

bankruptcy,  inasmuch  as  where  no  notice  is  given,  the  againsi 
proceedings  must  be  taken  as  conclusive  against  the 
party  of  the  act  of  bankruptcy  therein  alleged.  But, 
adly,  supposing  the  defendant  might  adduce  evidence 
in  disproof  of  the  act  of  bankruptcy,  the  evidence  here 
did  not  disprove  its' being  a  joint  act  of  bankruptcy  by 
all  the  three  partners.  To  constitute  an  act  of  bank- 
ruptcy, the  Stat.  I  Jac.  x..  c.  15.  does  not  require  that 
the  party  should  absent  himself  from  his  dwelling  house, 
it  says,  *<  otherwise  absent  himself;"  and,  therefore^  if 
partners,  having  a  known  place  of  trade  for  carrying  on 
their  joint  concerns,  shut  it  up  for  the  purpose  of  de- 
laying their  creditors,  it  is  within  the  meaning  of  this 
clause,  though  they  do  not  depart  from  their  dwel- 
lings ;  Judine  v.  Da  Cossen.  (a) 

Gaseleej  contra,  denied  that  the  shutting  up  the 
counting  house  by  one  of  several  partners  was  an  act 
of  bankruptcy  by  all. 

The  Court  agreed,  that  here  was  not  sufficient  evi- 
dence of  a  joint  act  of  bankruptcy  by  all  the  three 
partners;  and  BayUy  i.  observed,  that  one  of  the 
witnesses  had  stated  that  JL  Clumbers  (one  of  the  three) 
had  no  concern  with  the  bank;  and  also  that  in  Judine 
V.  Da  Cossen  the  bankrupt  was  a  sole  trader,  and  when 
he  departed  from  his  counting  house,  took  his  books 
with  him  without  any  intention  of  returning.  Upon 
the  other  point  Lord  EUenboraugh  C.  J.  said,  it  had 

been 
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1814. 


Mills 

against 

BtNNETT. 


been  decided  that  the  proceedings  were  not  oondu- 
8ive(a);  and  Bmfl^  J.  observed,,  that  the  49  p.  3. 
^•121.  s.  10.  only  enacts  that  the  proceedings  uf^der 
the  commission  shall  be  evidence  to  be  received  of  the 
trading  and  bankruptcji  but  like  all  other  evidence  it 
is  liable  to  be  controverted  by  evidence ;  and  Dampier  J. 
added,  that  at  first  he, had  bQsn  inclined  to  think  that 
the  act  meant  to  make  the  proceedings  conclusive, 
because  the  assignees  having  received  no  notice  mi|^t 
come  unprepared  to  meet  the  evidence,  but  on  looking 
into  the  act  he  found  it  was  otherwise. 

Rule  absolute. 


(*}  Sec  ElHsy.  Shirley,  3  Camfh  N.  P.  C  4M- 


H^edmsdajf 
Muy  1 8  th. 


The  King  against  The  Inhabitants  of  Haslimg- 

FIELD. 

^T^HE  defendants  were  presented  for  not  repairing  a 
public  highway,  situate  in  the  parish  o{  HasHrig^ 
Jveld^  It  was  admitted  by  the  defendants  that  it  was  a 
public  highway,  and  out  of  repair,  and  the  only  question 
was,  whether  it  was  locally  within  the  parish  of  Ha^ 
lingjield. 

It  was  proved  by  the  vicar  of  Harston  parish,  who 
presented  the  highway  in  question,  which  was  called 
Mill-lane^  that  it  began  at  a  small  distance  from  Hars^ 


Upon  an  in- 
dictment 
against  the 
parish  of  H, 
for  not  repaifw 
jng  a  highway, 
an  award  made 
by  commission- 
ers under  in 
indosure  act, 
which  awarded 
the  highway  to 
be  in  a  diffe- 
rent parish,  was 
holden  not  to 
be  admissible 

eridcnccforthe  fg^  Millsy  and  was  continued  to  the  village  of  Hasltng* 
without  shew-  Jleld ;  and  it  was  also  proved  by  several  witnesses  that 
commissioners  the  parish  of  Hosltfig  Held  had  alwajrs  repaired  the 
pre?K)iis  notices  ^osd  both  before  and  since  the  iifarsf on  inclosure,  which 
n?bc'fore**^th!*y   ^^s  about  16  or  17  ycars  ago,  and  that  in  1807  the 

aKertained  the 

bounoarics ;  it  appearing  that  the  nsage  had  not  been  pursuant  to  the  award,  the  defend* 

anu  having  since  the  award,  as  wcU  as  beforci  repaired  the  highway. 

parish 
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j^fish  had  repaired  it  throughout  with  bushes  and 
faggotfly  and  that  it  had  always  been  repruted  to  be  in 
the  parish  o(  Hasting Jleld ;  and  the  inhabitants  of  the 
parish  had  exercised  common  right  by  depasturing  the 
land  from  Lammas  to  Lady-day^  and  in  one  instance  a 
poney  belonging  to  an  inhabitant  o?Harston  parish  had 
been  impounded  for  trespassing  on  the  road. 

The  defence  was,  that  the  parochial  situation  of  this 
road  had  been  altered  by  an  award  of  the  commis- 
sioners under  the  Harston  inclosure  act  (a),  pursuant  to 
an  a'lthority  given  to  them  for  that  purpose,  by  which 
award  the  road  in  question  was  awarded  to  be  locally 
situate  in  the  parish  of  Harston.  The  inclosure  act 
does  not  particularly  mention  the  parish  oi  Hasling field 
but  authorizes  the  commissioners  to  ascertain  the 
parochial  locality  of  roads,  belonging  to  the  adjacent 
and  contiguous  parishes,  under  which  description  the 
parish  of  Haslingfield  falls,  after  having  given  certaia 
previous  notices  to  the  parishes  to  be  affected  by  the 
award.  This  award  was  tendered  in  evidence,  but  tho 
learned  judge  refused  to  admit  it  unless  it  could  bt 
fbewn,  that  the  notices  required  by  the  act  had  been 
given*  and  thereupon  a  verdict  was  found  by  his  direc* 
don  for  the  crown. 

lo  this  term  a  rule  nisi  was  obtained  for  a  new  trial 
vpaa  the  rejection  of  this  evidence,  and  the  learn^ 
Judge  reported,  that  be  should  have  l^ad  no  difficulty  ia 
admitting  the  award,  if  the  usage  had  been  pursuant  to  it, 
pi:«90ming  that  the  proper  notices  bad  been  given.  But 
ip  this  case  the  award  seemed  to  be  equally  unknown, 
until  this  prosecution,  to  the  parish  oi  Haslingfield  9Xi^ 
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the  parish  of  HarstOHy  whoie  vicar  presented  the  road. 
The  learned  Judge  therefore  was  of  opinion,  that  the 
contrary  usage  rebutted  the  presumption,  and  called  on 
the  defendants*  counsel  to  prove  the  preliminary  notices. 

Best  J  who  shewed  caus^  relied  on  the  distinction  taken 
by  the  learned  Judge. 


BoUnsofif  contra,  contended  thatthe  clause  respecting 
the  notices  was  merely  directory,  the  neglect  of  which 
would  not  vitiate  the  award  of  the  commissioners ;  but 
supposing  that  to  be  otherwise,  then  it  must  be  taken 
that  the  commissioners  have  given  the  proper  notices, 
because  where  authority  is  given  to  persons  hy  act  of 
parliament  to  do  certain  public  acts,  and  they  do  them, 
it  shall  be  intended  that  they  have  p^ormed  all  that 
was  required  to  give  effect  to  those  acts,  unless  the 
conti*ary  be  shewn.  Therefore  under  the  marriage 
act  (a),  which  requires  that  there  should  be  a  previdus 
publication  of  banns  by  a  clegyman,  if  the  banns 
be  published,  it  has  always  been  intended  that  the 
clergyman  who  published  them  was  lawfully  ordained, 
unless  the  contrary  be  proved.  So  here  the  commit- 
sioners  were  to  ascertain  the  boundaries,  after  giving 
certain  notice  to  the  parishes  to  be  aflfected  by  it,  and  to 
make  their  award,  and  they  have  made  it,  therefore  it 
shall  be  intended  primft  fede  that  they  gave  such 
notice ;  and  that  the  rather,  because  by  the  act  of  par* 
liament  an  appeal  is  g^ven  to  the  sessions  within  a 
limited  period,  so  that  if  there  was  any  omission, 
advantage  migKt  hav«  been  taken  of  it  while  the  thing 


(«}  ft6  G.  %,  c.  3> 


was 
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was  recent    And  the  clause  which  directs  diat  the  1814. 

award  shall  be  inrolled  and  admitted  in  all  courts  as  The  Kino 

legal  evidence^  would  be  nugatory  if  it  were  merely  j^ff^\- 

evidence  of  the  fact  that  such  an  award  was  made.  tants  of 

Haslxno* 


Lord  Ellenbokough  C.  J.  The  general  rule  cer- 
tainly is  that  where  a  person  is  required  to  do  an  act, 
the  not  doing  of  which  would  make  him  guilty  of  a 
criminal  neglect  of  duty,  it  shall  be  intended  that  he 
has  duly  performed  it  unless  the  contrary  be  shewn. 
Such  was  the  principle  which  governed  the  decision  in 
Williams  v.  East  India  Company  (a).  But  in  this  case 
there  is  negative  evidence,  viz.  that  the  parish  of  HaS' 
Ungjleld  have  continued  to  repair,  which  does  away  the 
presumption  that  all  has  been  duly  performed,  because 
if  that  were  so  they  ought  not  to  have  continued  to 
repair. 

Le  Blanc  J.  The  commissioners  had  only  authority 
to  ascertain  the  boundaries  of  the  parish,  so  &r  as  they 
related  to  the  lands  intended  to  be  jotted. 

Bayley  J.  The  clause  gives  the  commissioners 
power  to  set  out  the  boundaries  giving  notice  to  the 
other  parishes  interested  besides  Harston.  The  cir- 
cumstance of  Hasling^ld  having  continued  to  repair 
after  the  award,  raises  a  presumption  that  there  had 
not  been  such  notice  as  the  act  of  parliament  required. 

Dampier  J.  Hasling  field  have  acted  ever  since  the 
award  as  if  no  notice  had  been  giveti  which  calls  on 
them  to  shew  it  has. 

Per  Curiam,  Rule  discharged. 

W  3  East,  19a. 

Vol.il  Pp 
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Friiaj,  The  King  against  The  Sheriff'of  Middlesex 

Min  aoth.  , 

in  a  Cause  of  Henderson  v.  Van  Wrede. 

iaillrt^Sr"'  'f  HE  rule  to  brmg  in  the  body  expired  on  Saturdai/ 
bJ^"T/*'V*th  ^^  7^  ^^  -Mby;  on  Monday  the  9th  the  defendant 

body  after  the  surrendered  and  irave  notice^  and  an  attachment  was 

surrendered  moved  for  on  the  next  day  for  not  bringing  in  the 

though  the'surw  body.    And  because  the  attachment  was  moved  for 

mlldcnnttUfter  ^^^  ^^  surrender  of  the  defendant^  Barram  obtained 

t^^X  the  a  nJe  to  set  it  aside  for  iiTegularity. 

body  hat  ez-  I 


pired. 


Pooley  shewed  cause,  and  cited  Rex  v.  ShanffqfMid' 
dk$ex{a)f  that  if  the  sheriff  be  once  in  contempt  it. is 
not  purged  by  the  subsequent  render  of  the  party. 

But  Lord  Ellenboroiigh  C.  J.  after  conferring  with 
the  master,  said  that  the  master  thought  it  irregular ; 
and  Bayley  J.  dissented  from  the  case  cited  (i),  and 
asked  whether  if  the  defendant  had  perfected  bail,  (and 
die  repder  was  equivalent  to  it)  the  plaintiff  could 
afterwards  have  proceeded  with  bis  attachment.  But 
he  si^id  the  rule,  for  bringing  in  the  body  having  ex* 
pired  when  the  attachment  was  obtained^  it  might  make 
a  diflbrence  as  to  the  costs- 
Rule  absolute  without  costs. 

(*)  Scc'^lso  Rexn  ▼.  Sheriff  pfMUdlettx^  7  T.  J?.  5^7. 
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MoLLiNo  and  others.  Assignees  of  White  and  ^"%.  . 
Others,  (Bankrupts,)  against  Buckholtz. 

TTHE  defendant  was  arrested  and  holden  to  bail  in   A"  «ffid«^5t  to 

^  ^       ♦.,.,/.         1    ,  ^      hold  to  bail 

trover  under  a  judge  s  order  founded  upon  an  am-  nnder  s  judge's 

davit  to  this  effect :  "  that  one  Schroeder  as  agent  of  the  by  the  assignees 

bankrupts  (before  their  bankruptcy)  purchased  goods  wh1ch*rtatcd** 

for  them  which  were  transmitted  to  the  defendant  to  "  ^^'^  ****  *^*' 

fenuant  poi- 

be  by  him  shipped  to  the  bankrupts  at  London,  that  the  ****^'*  himself 

•^  '^'^  ^  *  ^  of  the  goods, 

defendant  possessed  himself  of  the  said  goods,  and  has  and  has  refused 

refused  to  deliver  them  to  the  bankrupts  before  the  and  has  con- 

bankruptcy,  or  to  the  assignees  since,  and  has  converted  hts  own  u*$T,  as 

them  to  his  own  use  as  appears  by  the  booh  of  account  \^^"^l^lcj^ 

of  White  and  othcts^  and  by  the  lettet^s  of  Schroeder  count  of  the 

bankrupts,  and 

and  letters  of  the  plaintiffs^  as  this  deponent  believes*^*       by  the  letters  of 

S.  (the  agent) 
and  letters  of 

Marryat  obtained  a  rule  nisi  to  discharge  the  de-  [i^dcr'^'nent 
fendant  on  filing  common  bail  for  the  insufficiency  of  holden^nor*© 
this  affidavit,  his  objection  to  it  beinir  that  it  contained   *»c  sufficiently 

•*  °  certain  to  shew 

no  positive  allegation  of  any  conversion  by  the  defend-  a  conversion; 

.  i%  .    n  1  ,        *"<*  therefore 

ant,  but  only  as  it  was  matter  of  inference  drawn  by  the  Court  dis- 
the  deponent  from  the  books  of  the  bankrupts,  and  the  fendant  on" 
letters  of  the  agent  and  the  plaintiff.  "^Tsupp^le- ' 

mental  affidavit 
cannot  be  used 

Abbott^  who  shewed  cause,  contended,  that  the  affida-.  to  cure  a  defect 
vit  in  substance  was  this,  that  to  the  deponent's  belief  to  hold  to  bait 
the  defendant  had  converted  the  goods ;  which  was  suffi- 
ciently positive,  though  he  admitted  from  the  omission 
of.4he  word  and  before  as  he  believes  there  was  some 
ambiguity  whether  the  latter  words  were  not  referable 
P  p  a  only 
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1814.        only  to  a  belief  of  what  appeared  by  the  books  and 
J~|^        letters,  which  he  agreed  would  be  insuflSdent.    And  he 
^aiiut        offered  a  supplemental  affidavit. 

BUCKMOLTZ. 

Lord  Ellembobough  C.  J.  Perhaps  the  refusal  <^ 
the  defendant  to  deliver  the  goods  would  have  been 
sufficient  if  it  were  not  for  that  which  follows.,  The 
holding  to  bail  under  a  judge's  order  was  considered  in 
Omeafy  y.  Newell  (a),  as  an  authority  exercised  by  the 
Court  of  very  ancient  date,  and  none  of  the  statutes 
that  have  been  passed  have  prohibited  the  Court  from 
Uie  exercise  of  that  authority  proprio  vigorei  but  have 
left  the  practice  of  arresting  under  an  order  of  the 
Court  as  it  stood  before.  The  Court,  therefore,  when 
-  so  extensive  a  power  has .  been  left,  will  look  with 
extreme  nicety  to  the  terms  of  the  affidavit,  and  if 
we  find  it  defective  in.  any  one  particular,  as  if  the 
matter  of  it  be  vouched  by  reference  only  to  documents, 
and  not  by  the  voucher  and  belief  of  the  party,  we 
shall  not  be  inclined  to  act  upon  it.  And  as  to  the 
supplemental  affidavit,  the  practice  does  not  warrant 
that,  but  the  party  may  again  apply  to  a  judge  for 
an  order  to  hold  to  bail.  I  am  afraid  this  rule  must 
be  absolute. 

Le  Blanc  J.    It  is  nece6sai7  to  have  the  substan- 
tive  belief  of  the  party  who  deposes. 

Pa-  Curiam  J  Rule  absolute. 

(tf)  8  East,  364- 
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Ramsbottom  and  Others  against  Buckhurst.    ^rid^* 

^  My  ftoth. 

A  CTION  for  use  and  occupation  by  the  plaintiffi  in  an  action 

claiming  by  elegit,  upon  a  judgment  obtained  by  SilS!iiJlmd^r 

them  airainst  one  HaxvkinSy  under  whom  the  defendant  ■"  !'**"  '°"',"*^ 

^  '  and  occupation,. 

was  tenant  (a).    At  tlie  trial  before  Thomson  C  B.  at  ^^  ezamincd 

the    last  assizes  for    Khit^  the    piaintifi  proved  an  judgment  roll, 

examined  copy   of  the  record  in  the  action  against  awardof elegit 

Hawkins^    containing   the  judgment,    the    award  of  "ti^qnUiuLn. 

elegit,  and  return  of  the  inquisition.    It  was  objected  "ij-'^yr^tuic 

that  the  plaintiffs  should  have  proved  a  copy  of  the  ;^>th«>t  pro?- 

incF  a  copy  of 

writ  of  elegit^  and  also  of  the  inquisition.     But  the  tlie  elegit  and 
learned  judge  over-ruled  the  objection,  and  directed  the  Uon.  ^    ^    " 
jury  to  find  a  verdict  for  the  plaintiffs,  giving  the  de- 
fendant liberty  to  move  for  a  nonsuit 

Accordingly,  Ondam  Serjt.  obtained  a  rule  nisi  for 
that  purpose,  and  referred  to  Gilb.  Ev.  p.,  that  <<  jn 
ejectment  upon  an  elegit  you  must  prove  not  only  the 
judgment,  and  by  the  judgment  roll  that  the  elegit 
issued  and  was  returned,  but  also  the  writ  of  el^t  by 
a  'true  copy  thereof,  and  the  inquisition  thereon,"  and 
the  passage  goes  on  to  assign  the  reason.  The  same 
doctrine  is  also  laid  down  Bull.  N.  P.  104.,  2  Sawid. 
WilUam^s  Ed.  69.  c.  in  not  and  Trials  per  Pais 
386.  5  ed. 

Best  Serjt  and  Martyat  shewed  cause,  and  observed 
that  the  passage  cited  from  Gilbert  was  not  fouqded 

(tf)  This  action  wai  in  case,  there  were  three  other  actions  in  debt 
against  three  other  tenants,  in  which  the  same  point  arose. 

P  p  3  upon 
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i8i4«  upon  any  decided  case,  and  there,  is  a  quaere  at  the 
"^""^  end|  *<  because  HoU  was  then  of  a  different  opinion^ 
against  snd  was  for  allowing  the  entry  of  the  roll  to  be  good 
ucKuunT.  gyi^j^n^jp  ^^^  ^|jg  elegit  had  issued."  And  the  reason  on 
which  Hol^s  opinion  was  formed,  viz.  **  that  notice  on 
the  roll  of  the  being  and  return  of  the  elegit  is  as  good 
evidence  that  such  elegit  was,  as  a  copy  thereof,"  is 
more  correct  than  the  other,  viz.  "  that  the  judg- 
ment roll  is  no  more  than  a  memorandum,  that  it  was 
issued  and  returned,  and  so  the  copy  thereof  is  no 
evidence^  being  but  a  copy  of  that  which  is  but  a  copy 
or  memorandum  of  the  thing  itself;"  for  surely  the 
entry  on  the  judgment  roll  is  something  more  than  a 
copy,  being  the  act  of  the  court,  and  sanctioned  by  its 
authority.  And,  therefore,  unless  it  can  be  shewn  thai 
the  defendant  could  insist  upon  the  production  of  the 
writ  itself  all  that  he  can  require  is  a  copy  of  it ; 
and  certainly  a  copy  of  that  which  has  the  sanction,  and 
is  the  act  of  the  Court,  is  entitled  to  as  much  reqpect 
as  a  copy  of  the  writ  itself.  In  like  manner  upon 
an  indictment  for  perjury,  the  postea  is  evidence 
that  a  trial  has  been  had,  but  if  the  record  baa 
proceeded  to  final  judgment,  it  is  the  practice  to 
prove  a  copy  of  the  plea  roll  which  contains  the 
postea,  that  being  an  acknowledged  entry  of  the  postea 
by  the  act  of  the  Court,  and  therefore  equivalent  to  an 
original. 

Ondoo)  Seijt  and  Knawfys^  contra,  answered  that 
HoU's  opinion  as- it  is  ^ven  in  Gilb.  Ev.  seemed  not  to 
be  part  of  the  original  text,  but  rather  as  subjoined  by 
the  editor,  and  it  is  not  noticed  in  books  of  practice 

which 
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which  say  that  the  party  must  not  only  prove  the  judg-  z8l4« 

ment,  and  that  an  elegit  issued  and  was  returned,  but  — — - 

also  a  copy  of  the  wnt  of  elegit  and  the  inquisition  (a).  a^ahu 

And  the  elegit  and  inquisition  are  the  very  foundation  wckh"«»t. 
of  the  plaintiff's  title,  which  carve  out  the  term  and 
give  the  right  of  entry. 

Lord  Ellenborough  C.  J.  The  judgment  roll  im* 
ports  incontrovertible  verity  as  to  all  the  proceedings 
which  it  sets  forth ;  and  so  much  so,  that  a  party  cannot  be 
admitted  to  plead  that  the  things  which  it  professes  to 
state  are  not  true.  Would  it  be  competent  to  aver  that 
there  was  no  such  declaration  or  plea,  or  trial,  or  that  the 
Court  did  not  pronounce  such  judgment  as  stated  in 
the  record?  I  apprehend  it  would  not;  and  therefore 
every  part  of  the  record  as  long  as  it  remains  on  the 
files  of  the  Court  must  be  taken  to  speak  absolute 
verity. 

Le  Blanc  J.  The  authorities  only  go  to  this,  that  the 
elegit  and  inquisition  must  be  proved,  but  (with  the  ex* 
ception  of  Gilb.  Evid,  and  the  note  in  William^ s  Saimders^ 
which  says  that  he  must  produce  a  copy  of  the  elegit  and 
inquisition)  th^  do  not  state  in  what  manner  they 
must  be  proved. 

Bayley  J.  The  act  of  the  ecclesiastical  court  direct- 
ing letters  of  administration  to  be  granted,  is  evidence  of 
the  title  of  the  party  to  whom  administration  is  granted 
ifithout  producing  the  letters  themselves  (6)*     Here 

(«)  See  %  TMs  Pract.  X013.  5-  ^^  S»*-  AJ^  330- 

(i)  See  £Uem  t.  XeJdei,  8  £ati^  187.    See  also  Davii  T.  HnUiam^  13 

Pp  4  also 
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1814*       also  it  the  act  of  the  Ck>urt  awarding  the.  elegit,  and  the 
*  Court  will  give  evidence  to'  its  own  entry  that  the  re- 

Ramsbottom 

against        tum  was  made. 

BVCKIIURST. 

.  Dampier  J.  The  passage  from  Bull  N.  P.  says, 
that  it  is  necessary  for  tenant  by  elegit  to  prove  the 
judgment,  the  el^it  taken  out,  and  the  inquisition  and 
return  thereupon,  and  so  the  plaintiffs,  as  it  seems  to 
.  me,  have  done  here.  It  is  precisely  the  evidence 
pointed  out  in  Bull.  N.  P«,  and  a  copy  of  the  el^t  and 
inquisition  would  not  have  been  such  good  evidence. 
Mr.  Seijt  Williams  in  his  note  uses  the  word  produce^ 
by  which  he  means  jprove^  for  he  refers  to  this  passage 
in  Butt.  N.  P. 

Rule  discharj^. 


M»f  aoUi,  Baidgkr  qui  tam^  &c.  against  Richardson. 

Jy.^'ia.  rjEBTto  recover  a  penalty  of  lot,  upon  the  staL 

which  prohiiiitf  3  J.  I.  c.  12.,  for  willingly,  with  a  certain  engine 

tokb""?c!«n>  -  ^^'^  *  dredge,  on  the  13th  of  September  1813,  taking 

Sng,  or  spoiling  iu  Ckiccster  horbour  three  gallons  of  oyster  fry  fmd  spat ; 

any  s|>awn,  fry,  , 

or  brood  ot  the  same  being  sea-nsb,  and  then  of  a  size  unfit  for 

any  wear  or"'  ^^^^  5  ^^  count,  for  a  similar  penalty,  for  willingly,  with 

dlvi«  whl"! '''  ^  ^®'^*^"   ^^^^^  ^^P^^    ^^"^    »   d«"«g»   ^^J^g    '^ 

soever,"  scrms  bushcls  of  spawu,  and  loo  bushels  of  brood  of  sea- 

not  to  compTr-  * 

hend  shellfish,  figh,  to  wit,  of  oystcrs,  the  same  being  searfish. 

and  if  it  docs,  .          .iiV.         -n*  i     *  y     w%          %      % 

«t  means  a  At  the  trial  before  Richards  B.  at  the  last  assizes  for 

afnwtfon^and  Sussex^  it  was  proved  that  the  defendant  who  was  a 

not  a  taking  of 

Aystcr  spawn 

/or  the  purposB  of  removing  it  -tc  bed6>  for   fuither  growth  and  miturity  to  make  it 

marketable. 

CoU^esier 
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Cclchester  fisherman,  on  the  day  stated  in  the  decUration,        1 8 1 4« 
was  seen  dredging  for  oysters  in  ChichesUr  harbour ;  he        — ^— 

Bridoir 

had  dredged  about  three  gallons  of  brood  oysters,  i^imf 
besides  old  oysters.  The  brood  oysters  were  young  *  «**»»•<>«?• 
spawn,  fit  to  be  laid  down  on  beds  to  grow  till  they 
come  to  be  oysters.  In  using  the  dredge^  the  fishermen 
must  necessarily  catch  the  large  and  small  oysters- 
together,  but  the  Sussex  fishermen  use  to  throw  the 
small  overboard.  The  small  fish  will  thrive  if  laid 
down  on  proper  ground,  but  you  destroy  the  fish  if 
you  take  the  brood  away,  but  do  not  destroy  them  by 
dredging.  The  defendant's  dredge  was  like  others,  ex^ 
cept  that  the  meshes  were  something  smaller ;  and  he 
took  the  brood  in  question  for  the  purpose  of  carrying 
them  to  ColcheUer^  to  be  laid  down  there  on  private 
lands  for  further  growth  and  maturity,  and  to  make 
tliem  marketable.  The  counsel  for  tlie  defendant 
objected,  ist,  that  the  taking  must  he  with  intent  to 
destroy,  the  contrary  of  which  was  proved;  adly,  that 
the  act  of  parliament  applied  only  to  floating  fiish ; 
upon  which  a  verdict  was  taken  for  the  plaintiff  for 
one  penalty  of  lo/.  on  the  second  count,  with  liberty 
to  the  defendant  to  move  for  a  nonsuit. 

Accordingly,  a  rqle  ixisi  was  obtained  fo?  tha^ 
purpose. 

Best  Serjt,  Courthope^  and  Lon^^  shewed  cause,  and 
first  they  denied  that  the  act  was  confined  to  floating 
fish ;  for  the  act  speaks  of  searfish  generally,  and  recites 
that  the  brood  lies  in  still  waters,  and  that  those  who 
use  draw-nets,  &c.  do  destroy  the  brood  of  all  the  sorts 
of  fish  aforesaid ;  all  which  is  applicable  to  this  species 
offish,  and  it  is  a  valuable  fish,  and  fit  to  be  preserved^ 

A»d 


RiCBAftOSON. 
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1814*  and  therefore  being  within  the  mischief  recited  in  the 
'***"*  act,  it  shall  be  included  within  the  ceneral  words. 
9gainst  Against  the  other  objection,  they  said  the  enactment 
on  which  this  action  was  founded,  prohibited  the 
taking  or  qpoiling^  as  well  as  the  destroying  any  spawn^ 
or  brood  of  sea«fish,  and  therefore  the  taking  is  of  itself 
a  substantive  ofience,  without  looking  to  the  intent ; 
and  supposing  the  intent  were  material,  yet  here  the 
intent  being  to  remove  the  spawn  to  another  place,  the 
taking  is  within  the  act,  though  ddne  for  the  puipose 
of  its  growth,  because  it  appears  by  the  preamble  that 
the  act  intended  the  brood  should  have  rest  in  the  still 
waters  where  it  is  spawned  to  receive  nourishment  and 
grow  to  perfection  there,  and  therefore  tlie  removal  of  it 
from  its  natural  bed  with  whatever  intent  is  within  the 
act  And  supposing  it  might  be  removed  for  the 
purpose  of  fiuther  growth,  yet  as  that  cannot  be  done 
without  destroying  some  portion  of  it,  the  removal 
would  on  that  account  alone  be  within  the  act. 

Knawfys  contra,  denied  that  the  evidence  proved  that 
the  necessary  consequence  of  removing  the  spawn  was- 
to  destroy  some  of  it  And  as  to  the  argument,  that 
the  taking  was  an  oflfence  of  itself  he  said  the  oon^ 
sequence  of  that  would  be^  that  oysters  could  nev&c  be 
taken  at  all,  for  it  was  proved  that  the  fishermen  in 
taking  the  large  oyster  must  necessarily  take  the  tenall 
with  it;  and  the  throwing  it  back  cannot  purge  the;offence 
if  it  be  complete  by  the  taking.  And  in  construing 
this  statute,  which  is  a  penal  statute  the  Court  will 
ffve  it  a  reasonable  exposition,  and  in  order  to  do  that 
will  look  to  the  consequence  that  would  follow  fi^om 
its   being  literally  understood;  as  it  is  said  of  the 

Bob^gnian 
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Bdognian  law,  which  enacted  **  that  whoever  drew         i8r4» 

Uood  in  the  streets  should  be  punished  with  the  utmost        """"* 

severity,"  and  which  was  holden  not  to  extend  to  the  sur-«        ttgaina 

gecm  who  did  so  m  performing  a  necessary  operation  (a). 

So  here  the  taking  shall  not  be  holden  literally  any 

taking,  but  a  taking  only  that  is  destructive  of  or  at 

least  pernicious  to  the  fish.     Lastly,  it  is  clear,  as  well 

from  the  mischief  recited  as  the  prohibitions  enacted, 

that  the  statute  meant  floatmg  fish  only.     The  statute 

ledties  <<  that  the  brood  is  destroyed  by  wears,  draw^^ 

nets,  and  nets  with  canvas,  or  like  engines,"  and  then        ^ 

prohibits  in  the  first  place  "  the  setting  up  any  new 

wear,  or  the  willingly  taking,  destroying,  or  spoiling 

any  spawn,  &c  of  sea-fish  in  any  wear  or  other  engine 

or  device*'*    The  prominent  feature,  therefore,  both  of 

the  recital  and  enactment  is  the  destruction  by  wears, 

which  are  inapplicable  to  the  taking  offish  that  have  not 

the  power  of  locomotion,  and  consequently  cannot  be  in- 

tercepted  by  wears';  and  the  words  other  engine  or  device 

in  the  enacting  part, '  mean  engine  or  device  gusdem 

generis.     And  so  the  penalty  against  fishing  with  nets  of 

a  smaller  niesh  than  is  there  appointed,  and  the  excepticm 

in  fiivour  of  nets  used  for  taking  herrings,  pilchards,  &c 

shew  that  it  is  floating  fish,  and  not  this  species  of ,  fish 

which  the  act  contemplates,  inasmuch  as  it  mentions 

and  prohibits  those  means  only  that  are  fitted  for  the 

taking  of  floating  fish. 

Lord  Ellenborouoh  C.  J.  This  case  has  been 
argued  by  the  learned  counsel  with  their  usual  ability, 
and  with  a  zeal  which  is  natural  and  proper.     But    • 

upon 
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1814.  upon  a  fair  construction  of  this  act  of  parliament^ 
whether  I  look  to  the  particular  description  which  it 
gives  of  the  fish,  or  to  the  means  which  it  recites  to 
have  been  used  to  destroy  it,  or  to  the  end  which  it  had 
in  view,  namely,  the  preventing  its  destruction  before 
it  received  the  benefit  of  a  deposit  in  stUl  waters  to 
make  it  grow*to  perfection,  in  none  of  these  points  of 
view  can  I  see  that  what  has  been  done  in  this  case  is  con- 
trary to  the  act  When  I  look  to  the  usage  as  it  is  to  be 
found  in  the  records  of  the  court,  u|x>n  questions  which 
have  arisen  touching  the  bye-^laws  of  the  Milion 
fisheries,  I  find  the  habit  of  taking  and  removing  ^>awn 
is  extremely  ancient;  there  are  I  believe  charters  in 
exist^ice  for  efiectuating  that  species  of  fishing,  and 
which  existed  before  the  statute  of  Jac.  i.  What 
description  of  fish  does  the  act  mean  by  the  brood  of 
sea-fish  ?  Shell-fi^  is  the  proper  description  of  thia 
species  of  fish,  a  term  which  is  familiar  to  the  legisla>- 
ture.  On  looking  at  the  acts  of  parliament,  I  find  the 
terms  floating  fish  and  shell-fish  (a),  and  that  fioating- 
fish  is  used  in  contradistinction  ta  shell-fish  (6),  and 
sea-fish  synonimously  with  floating  fish ;  therefore  it  is 
fair  to  presume  that  if  shell-fish  had  been  intended  to 
be  included  in  this  act  as  well  as  sea-fish,  the  act  would 
have  so  expressed  it,  by  using  the  appropriate  phrase 
brood  of  sea-fish  and  shell-fish;  but  I  do  not  find 
that  shell-fish  is  mentioned.  What  is  the  mischief  re* 
cited  in  the  act?  <*  That  the  brood  of  sea-fish  is  spawned 
in  still  waters,  where  it  may  have  rest  to  receive 
nourishment  and  grow  to  perfection,  and  that  it  is  there 

(if)  See  10  *•  1 1  W.  3.C.  34.  (>)  See  ^iG.z-  c  5«-  '•  »• 

I  49Btroyed 
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destroyed  by  wears,  draw-nets,  Sec,  and  that  those  who  18 14. 
use  draw-nets,  &c.  do  destroy  the  brood  of  all  the  sorts  of  ^ 
fish  aforesaid.''  Now  here  the  brood  is  not  destroyed,  ^^atna 
though  some  perhaps  may  be,  in  the  process  which  is 
adopted  for  taking  it  with  a  view  to  its  ulterior  preserva* 
tion.  But  the  object  is  not  to  destroy  but  to  preserve, 
and  the  process  terminates  in  changing  its  place  of  depo- 
sit with  a  view  to  the  more  beneficial  nourishment  and 
groivth  of  that  species  of  fish  to  its  perfection.  Then 
let  us  look  at  the  means  by  which  the  fish  are  said  to 
be  destroyed,  for  one  would  think  that  the  legislature 
in  guarding  against  its  destruction  would  prohibit  those 
means  which  would  be  most  likely  to  destroy.  The 
first  thing  prohibited  is  the  setting  up  any  wears  along 
the  sefr-shore  or  in  any  haven,  harbour  or  creek,  &c ; 
which  are  mentioned  in  the  first  instance  as  being  the 
principal  means  of  destruction.  But  did  any  person 
ever  hear  of  oysters  being  destroyed  by  wears?  And  r 

all  the  apparatus  relates  to  floating  fish,  and  particu- 
lariy  salmon ;  it  is  never  applied  to  the  taking  a  species 
of  fish  that  is  stationary ;  and  the  words  <<  other  engine 
or  device  whatsoever"  must  be  some  engine  of  destruc* 
tion  gnsdem  generis.  Then  the  statute  speaks  of 
draw  nets  *^  under  three  inches  mesh  or  any  nets  with 
canvass ;"  but  are  oysters  ever  caught  with  such  draw* 
nets  or  nets  with  canvass  ?  It  has  been  said  properly 
that  they  are  caught  with  a  peculiar  net  called  a  dredg-* 
ing  net.  And  is  it  to  be  conceived  that  the  legislature 
should  never  have  pointed  at  that  species  of  engine 
which  is  the  only  means  of  taking  the  thing,  if  they  ha4 
intended  the  protection  of  oysters.  Therefore  if  we 
consider  the  description  of  fish  as  given  in  the  statute, 

it 
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1814.  ^^  appears  to  be  sea-fish  and  not  shell-fish,  the  destine* 
— —  tion  of  which  is  the  mischief  complained  of;  or  if  we 
0fain$t  ^^^^  ^  ^h®  means  by  which  that  is  said  to  be  effected^ 
we  find  that  they  are  not  the  same  as  used  for  the  taking 
of  this  species  of  fish.  And  when  we  recollect  that 
for  a  great  length  of  time  this  species  of  fish  has  heen 
better  prepared  for  the  consmnption  of  the  metropolis 
by  this  mode  of  removal  and  nourishment,  I  think 
that  looking  at  all  these  things,  wc  cannot  consider 
oysters  as  falling  within  the  comprehension  of  the 
statute. 

Le  Blanc  J.  I  am  of  the  same  opinion.  I  think 
this  action  is  not  maintainable  for  using. the  engine 
described  in  the  second  count.  The  generality  of  the 
term  *^  sea-fish"  used  in  the  act  has  distressed  the  argu- 
ment and  made  it  difiicult  to  define  correctly  what  spe;- 
cies  of  fish  the  legislature  had  in  contemplation  when 
they  used  it.  I  do  not  know  that  we  should  be  correct 
in  laying  it  down  that  no  sort  of  shell-fish  was  intended 
by  the  act ;  perhaps  it  may  be  mors  correct  to  deter- 
mine this  case  on  one  ground  only,  viz.  that  by  the 
preamble  and  recital  therein,  that  the  brood  of  sea-fish 
is  destroyed  by  wears,  draw  nets,  &c.  it  means  such 
engines  only  by  which  the  fish  is  usually  destroyed^ 
and  that  the  act  does  not  apply  to  engines,  the  use  of 
which  may  be  said  to  be  for  the  preservation  rather 
than  the  destruction  of  this  species  of  fish.  Although 
the  enacting  part  has  the  words  take  as  well  as  destroy 
yet  in  a  subsequent  part  which  relates  to  the  forfeiture 
of  any  net  which  is  under  a  mesh  of  a  particular  size, 
it  adds,  *^  whereby  the  brood  of  sea-fish  may  be  de^ 
shroyedJ^    I  conceive^  therefore,  the  main  object  of  the 

15  act 
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act  was  to  prevent  the  use  of  such  engines  as  were        1814. 
calculated  for  the  destruction  of  the  fish.     Here  the       ^ 

Bkidoek 

object  of  the  engine  was  not  to  take  to  destroy,  but  to  ^.^ainst 
preserve.  I  think,  therefore,  that  affords  a  ground  for 
holding  this  case  not  to  be  within  the  statute;  leaving 
it  open  to  future  consideration,  if  it  should  be  neces-^ 
sary,  whether  shell-fish  may  not  be  within  the  act  if 
taken  to  be  destroyed. 

Baylet  J.  I  am  of  the  same  opinion.  I  think  the 
provision  of  the  act  is  referable  principally  to  floating 
fish,  and  should  have  considered  it  difiicult  to  decide 
that  it  applies  to  shell-fish.  .  But  this  taking  was  not 
penal,  which  had  for  its  object,  not  the  destruction,  but 
that  which  the  act  had  in  view,  the  preservation  of  the 
fish.  It  appears  that  this  was  not  taken  to  be  consumed 
before  it  was  grown  to  perfection,  but  to  be  preserved, 
and  receive  nourishment,  and  come  to  a  better  state 
than  it  would  be  in  if  sufiered  to  remain  in  its  na- 
tural bed.  On  this  ground,  therefore,  I  think  this  was 
not  a  taking  within  the  act. 

Dampier  J.  I  concur  with  the  Court.  I  think  the 
sense  of  the  statute  seems  to  be  confined  to  floating  fish, 
as  well  by  the  manner  in  which  it  speaks  of  taking  the  fish 
as  by  that  part  of  the  section  where  it  describes  the  nets 
or  engines,  which  are  limited  to  such  as  are  fit  only  fbr 
taking  floating  fish.  But  a  time  may  hereafter  occur 
in  which  it  may  be  as  well  not  to  be  encumbered!  with 
deciding  that  point  And  there  is  no  necessity  that  we 
should ;  for  this  seems  to  me  not  to  be  a  taking  to  de« 
stroy  so  as  to  come  within  the  act;  for  otherwise  the 
act,  as  it  has  been  observed,  would  put  an  end  to  any 

taking 
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i8i4«        taking  at  all.    If  the  taking  be  an  aflenoe  within  it,  it 

Z^k       ^^*^*  ^  ^^^^  ^7  *«  throwing  it  back  again.     But 

*     asdnst        I  think  the  taking  must  be  ataking  not  with  a  view  to 

the  mehoration  of  the  fish,  which  is  the  taking  here,  as 

appears  on  the  evidence,  but  a  taking  foi'the  purpose 

of  destruction. 

Rule  absolute. 


5«bir%,  Doe  on  the  Demise  of  Mansfield  against 

Peach. 

Jl2jr!^'to    EJECTMENT.     At  the  trial  before  »&af  R  at  the 
theiiteof  ftQch  last  Lent  assizes  for  the  county  of  Norikampionf  a 

K?'icc.,'M'  terdict  was  found  for  the  plaintiff,  subject  to  the  opinioa 
^IdTdJng'  <>^  *e  Court  u{K>n  tlie  following  case/ 
{^;i7<!i';?  ^y  ^^^^^^  of  lease  and  release  (29th  and  30th 
b^h "hdr""^  &5P^ft«-  1 782,)  to  which  Robert  Peach,  Thomas  Peach 
Uxkd^^wX^  (the  defendant)  described  as  eldest  son  and  heir  at  law 
dalr  executed  in  rf  the  said  jB.  Pmc^  and  Ja^.3lait2/&/£;  (the  lessor  of 
indSoT'''^'  plaintiflF),  were  parties,  and  a  recovery  sufien>d  in 
:SIK  P«»"*°«»  *«>^f>    the  premises  in    quesUon    were 

tndiSSfSldi    ^*^«^*^*«««^efsuch  person  or  persons,  and  for  such 

•ppoinunentto  estate  and  estates,  uses,  trusts,  intents,  and  purposes, 
the  use  of  it.  P.        J    .  •  ,  ^  f«*l*va«», 

for  life,  re-  an^  »»  8uch  parts,  shares,  and  proportions,  nuumer, 
•ufeofT.^.fw  *"^  *^"»»  '^'^  or  without  power  of  revocation,  as 
S'dSSSd,  ^®y  *^  ^^  ^-  ^^^^  a»d  T.Peach  should  during 
£lS^ht»,  *^^ J^^t  ^^^hyanydtedor^iting,  deeds arwritings^ 
in  tlie  presence 

of  two  witnesset,  appointed  tlie  land  to  7.  M.,  but  the  attestation  indoned  on  the  deed, 
and  subscribed  by  the  witnesses,  only  specified  that  it  was  sealed  and  delirered  hi 
X.  P.  and  r.  P.  in  tbeir  presence*  hot  not  that  it  was  signed :  Held  that  this  was  not  a 
due  attestation  as  required  by  the  power ;  aod  chat  n  subsequent  aUestation  by  the  wit- 
nefses,  after  the  death  of  R.  P^  certifying  that  the  deed  was  signed  as  weU  as  Kaied  and 
dcKvered  in  their  presence,  did  not  cure  the  defect  in  the  original  attestatioa. 

under 
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mkler  boik  their  hinds  and  seab^  to  be  by  them  duly        2814. 
e^cuted  in  the  presence  qf^  and  to  be  attested  by  two  or        •"— ~ 
more  credible  witnesses  from  time  to.  time^  give,  grant,        g^ahsf 
convej,  direct,  limit,   or  appoint ;   and  for  want  o^ 
and  until    such    gift,   grant,    conveyance,   direction, 
limitation,  or  q>pointment  should  be  made^  tq  the  use  of 
the  said  E.  Peach  for  his  life^  subject  to  an  annuity, 
with  remainder  to  the  use  of  the  said  T.  Peach  for  life^ 
with  several  remainders  over. 

By  indenture  of  the  7th  of  Jime  1^99  between  th^ 
said  M.  and  T.  Peach  of  the  one  part,  and  the  said 
J.  Mansfield  of  the  other  part,  reciting  the  above-men- 
tioned indentures  and  recovery,  it  was  witnessed  that 
in  consideration  of  55.  to  R.  and  71  Peach  paid  by 
J.  Mansfiddj  the  said  R.  and  T.  Peach  by  force  and 
virtue  of  the  said  recited  power  and  authority,  and  of  aD 
and  every  other  power  in  that  behalf  by  that,  their 
deed  and  writing  under  both  their  hands  and  sealsy 
attested  by  and  duly  executed  in  the  presence  of' 
the  two  credible  persons  whose  niftnes  welre  indorsed 
as  witnesses  thereto,  did '  limit,  declare,  direct,  and 
appoint  the  said  premises  to  the  use  of  the  said 
«7I  Mansfiddj  his  heirsand  assigns,  to  hol<|  to  him,  his  heirs 
and  assigns,  upon  certain  trusts  in  the  said  indenture 
mentioned.  This  indenture  was  signed,  sealed,  and 
delivered  by  JR.  and  7.  Peachy  in  the  presence  of  the  two 
witnesses  whose  names  are  indorsed  on  the  deed,  but 
their  attestation  is  in  the  following  terms : 

<<  Sealed  and  delivered  by  the  said  Robert  Peachy 
(being  first  duly  stamped,)  in  the  preseqce  of 

Thomas  Martih. 
MnSeak. 

Vol.  II.  Qq  ^'SeaUd 
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1814.  <<  Sealed  and  delivered  by  the  within  named  ThomoM^ 

Peachy  (having  been  first  duly  stamped*)  in  the  preaenoe 
^  of  us, 

W.  Hej/rick. 
Mm  Billing.'* 
A  fresh  attestation  now  appears  <m  the  deed,  under 
the   hands  of  the  same  witnesses  in  the  fisUowing 
words: 

«<  We  do  hereby  attest  and  certify,  that  the  withia 
written  indenture  at  the  time  of  the  execution  thereof 
by  the  within  named  Bobert  Peachy  was  signed  as  wdl 
as  Sealed  and  delivered,  by  the  said  within  named 
Bobert  Peach  in  our  presence.    As  witness  our  hands, 

Thomas  Martin, 
John  Seale." 
:  ««  We  do  hereby  attest  and  certify,  that  the  within 
written  indenture  at  the  time  of  the  execution  thereof 
by  the  within  named  Thomas  Peachy  tras  signed  as 
well  as  sealed  and  delivered,  by  the  said  within  nanaed 
Thomas  Peach  in  onr  presence.    As  witness  our  hands, 

W.  Hqfrici. 
John  Baling:'* 
but  this  attestation  was  not  made  until  after  the  death  <}f 
B.  Peach. 

The  question  for  the  decision  of  th^  Qourt  is,  whether, 
under  the  forgoing  circumstances,  the  power  contained 
in  the  deed  of  30th  of  September  1782  was  well  exe» 
cuted  by  the  deedof  Jim^  the  7th  1799;  if  it  wer^  the 
verdict  to  stand ;  if  not,  a  nonsuit  to  be  entered. 

Seader  for  the  plaintiff  made  the  same  two  points  in 
support  of  the  validity  of  die  execution  that  were  made 

in 
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in  Wright  V.  Waktfc^d  (a)vu.  that  the  attestation  was  1814. 
according  to  the  power;  or  if  not,  that  it  was  made  good  — -^- 
by  the  subsequent  attestation ;  only  upon  the  first  point  ^mnu 
he  endeavoured  to  draw  a  distinction  between  the  ^'^^^^' 
two  cases,  from  the  difference  in  the  wording  of  the  re- 
flective powers  in  each.  Here  the  power  is,  ^  by  any 
deed  or  writing  under  their  hands  and  seals,  to  be  by 
them  dufy  executed  in  thepresefice  ^  and  attested  by  two 
cr  mare  witnesses  f  it  does  not,  therdbre^  require  tliat  the 
signing  should  be  attested,  but  only  that  the  execution 
should.  It  is  true  that  the  deed  or  writing  must  be 
under  their  hands  and  seals,  and  so  the  deed  is ;  and 
it  also  appears  upon  the  face  of  the  attestation  thiat  it 
was  duly  executed  in  the  presence  of  two  witnesses ; 
therefore  the  power  has  been  strictly  pursued.  But  in 
Wright  V.  Wakeford  the  power  was,  "  by  any  writing 
under  their  hands  and  seals,  attested  by  two  witnesses," 
which  could  only  mean  that  both  signing  and  sealing 
should  be  attested,  and  one  only  was  attested ;  there- 
fore a  very  main  distinction  results  from  the  different 
wording  of  the  two  powers.  But  supposing  that  dis- 
tinction to  fail,  then  he  argued  upon  the  same  grounds 
and  authorities  that  were  relied  on  in  Wrig/it  v.  Waice" 
Jbrdy  and  firom  analogy  to  the  atatute  of  frauds  re- 
specting the  attestation  of  wills  (6),  where  the  words 
being,  that  it  **  shall  be  attested  and  subscribed  in  the 
presence  of  the  devisor,''  yet  it  is  held  that  the  attesta- 
tion need  not  express  that  it  was  in  the  testator's 
presence;  and  in  addition  to  Brice  v.  Smith  (c),  he 
cited  Hands  v.  James  (d),  and  Croft  v.  Pawlet  {e).  He 
also  insisted  upon  the  weight  that  was  due  to  the 
•pmion  of  the  chief  justice  in  Wright  v.  Wakeford. 

(0)  4  r^fw.txj.  (h)  29  Car.%.  €,$.  s.S-         W  f^'illes,!, 

{d)  Com.S.S3t'  I')  ^Z*-.  H09. 

Q  q  2  Dentnan, 
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*8i4.  Denrnan^  contra,  denied  tbe  force  of  the  distinction 

P^^  taken,  because,  he  said,  that  here  the  meaning  of  the 

/!r««i»  words  "  to  be  duly  executed  and  attested"  was  that  the 
deed  should  be  executed  with  all  the  forms  prescribe<I^ 
and  such  forms  attested ;  and  one  of  those  forms  is,  that 
it  should  be  under  the  hands  of  the  parties.  And 
upon  the  main  points  he  also  referred  to  the  arguments 
and  authorities  relied  on  in  Wright  v.  Wokefard^  and 
insisted  that  the  opinion  of  the  three  learned  judges  in 
that  case  was  of  more  weight  upon  the  question  of  law 
than  that  of  the  chief  justice,  and  that  a  substantial 
compliance  with  the  power  was  not  enough,  but  it  must 
be  pursued  strictly. 

At  the  conclusion.  Lord  EUenbarough  C.  J.  said,  that 
out  of  respect  to  the  opinions  of  the  learned  persons  be- 
fore whom  the  question  in  Wright  v.  Wakrford  was 
agitated  and  determined,  as  well  as  with  a  view  of 
forming  their  own  judgment  in  this  case,  the  Court 
would  take  time  to  consider.  TTie  question  seemed  to 
be  reduced  to  this,  namely,  what  was  die  meaning  of 
the  words  *<  to  be  duly  executed**  in  this  power,  whedier 
signing  and  sealing  was  meant  \xy  them,  or  onty  an 
execution  in  the  ordinary  sense  of  the  woltl. 

Cur,  ado»  vidf* 

Lord  Ellenborough  C.  J.  on  this  day  delivered  the 
judgment  of  the  Court  in  substance  as  follows:  After 
having  stated  the  facts  of  the  case,  and  that  the  Court 
would  consider  it  as  a  question  upon  a  special  verdict, 
(the  parties  having  preyiously  intimated  their  wish  that  it 
should  be  converted  into  a  special  verdict^ )  His  Lent 
ship  said»  the  question  for  our  decision  is,  whellier  uader 

the 
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the  fbregoiiig  circumstanceB  the  power  contained  ii^  the 
deed  of  the  30th  September  1782  was  well  executed  by 
the  deed  of  the  7th  otjune  1799;  if  it  were,  the  verdict 
to  stand ;  if  not,  a  nonsuit  to  be  entered.  And  the 
ijuestions  in  this  case  are  in  effect  these :  ist,  whether 
the  original  attestation  is  good ;  and,  adly,  supposing  it 
not  to  be  good,  whether  it  is  cured  by  the  subsequent 
attestation.  As  to  the  first,  it  has  been  attempted  on 
the  part  of  the  plaintiff  to  distinguish  this  case  from 
Wright  v«  Wakeforii  it  has  been  said,  that  as  t^ 
power  is  worded  here,  the  deed  may  be  duly  executed  ^ 
in  the  presence  of  two  witnesses  without  the  parties 
putting  their  hands  and  seals  to  it  in  the  presence  of  the 
witnesses,  and  therefore' the  attestation  maybe  good 
without  its  being  extended  to  die  signing  of  the  parties. 
But  it  seems  to  us  that  to  make  a  due  execution  of  the 
power,  there  mui|t  be  a  making  of  an  instrument  with 
all  the  forms  requir^  by  the  'power,  and  that  there 
must  be  an  attestation  of  its  execution  with  all  those 
forms.  The  intention  of  the  parties  was,  that  the 
attestation  should  be  co-extensive  with  the  things  rer 
(]uired  to  be  done,  and  this  makes  the  case  directly 
the  same  as  fFrigkt  v.  Wakefixrd  s  upon  which,  not- 
withstanding the  respect  we  fed  for  the  opinion  of  the 
chief  justice,  we  think  that  of  the  three  other  judges 
entitled  to  more  weight,  as  being  more  consonant  with 
the  rules  and  principles  of  law.  The  objection  is 
certainly  not  to  be  favoured ;  but  if  the  question  be 
whether  it  follows  as  a  legal  consequence  that  an 
attestation  of  the  sealing  and  delivery  of  a  deed  is  an 
attestation  of  the  signing,  we  are  bound  to  answer 
that  it  does  not  The  ground  on  which  our  opinion 
is  formed,  is  so  fully  stated  by  the  three  judges  in  their 
Qq  3  certificate 
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i8i4«  certificate  in  Wright  v.  Wahejbrdy  that  it  is  not  ne- 
"""*  cessary  to  do  more  than  refer  to  their  opinion.  Upon 
^mmi  the  other  point,  we  think  that  it  is  not  cured  by  the 
second  attestation  made  after  the  death  of  one  of  the 
parties.  It  is  not  necessary  to  enter  into  the  question 
at  what  precise  time  an  attestation  must  be  made;  but 
it  seems  difficult,  if  not  impossible,  to  say,  that  an  attefr* 
tation  subsequent  to  tlie  death  of  one  of  the  parties 
should  give  an  operation  to  their  act,  which  it  had  not 
during  the  life  of  the  parties.  And  upon  this  point 
also  the  case  of  Wright  v.  Wakefbrd  is  an  authority. 

Postea  to  the  defiHidant. 


Miuu,.  Gordon's  Case. 

Appiicttion  f^^ORDON  was  in  custody  in  Nemgaie  under  a 
corpus  under  warrant  of  Lord  EUenborough^^  for  not  surrendering 

c!i4^ooght  to  ^  *  commission  of  bankruptcy.  Abbott  moved,  upon 
W«  ^tV  '^^  '♦3  ^'  3*  ^*  ^^^*^  ^^  *  habeas  corpus  to  bring  him 
Govt.  before  the  commissioners  of  His  Majest/s  customs^  to 

be  esuunined  touching  a  matter  depending  before  them. 

Le  Blanc  J.  (the  only  judge  in  Court,)  upon  reference 
to  tl^e  statute,  thought  that  the  application  ought  to  be 
made  to  a  judge  out  of  Court,  and  so  Abbott  took  nothing 
by  his  motion. 


IN  THs  Fim-FouRTK  Y£A»  of  GEORGE  IIL  5S3 


The  King  against  W.  Smith.  j^^d. 

INFORMATION  in  the  nature  of  quo  warranto  ^J*''* 

against  the  defendant  fer  exercising  the  office  of  iocorporatioa, 

mayor  of  the  borough  of  Cckhester.  that  the  mafor. 

Plea,— that  the  King  by  letters  patent  (pih&ptoBfcr  ^^^^ 

1763)  constituted  the  borough  of  C.  a  free  borough,  jJ|JJ^)J  |?*^^*** 

and  that  the  free  burgessess  should  be  a  body  corporate,  borough,  apd 

by  the  name  of  the,  mayor  and  commonalty  of  the  jnsticet  thooid 

borough    of   G,,  and   by    that    name    should    have  o^to'SIa"^ 

perpetual  successbn ;  and  that  there  should  be  chosen  ^j'^  ^ 

out  of  the  free  burgesses  one  mayor,    11   aldermen,  boroogh,  wUhi- 

out  a  Hccoce 

18  assistants,  and  18  common  council;  and  that  yearly,  under  the 

on  the  first  Monday  after  the  feast  of  the  decollation  Qf  of  the  said  ^ 

St  John  Baptistf  the  free  burgesses,  or  the  major  part  if*Si"  mlJlS^ . 

of  them,  (except  as  in  those  letters  patent  was  afterwards  ^^"JJ^  jjf  ^^ 

excepted,)  should  nominate  two  of  the  aldermen  as  for  fendant  who 

,wii8  a  dealer  in 
spirituoui 
liqnor^   and  by  that  means  dtsqualiBed  by  a6  G  s.  c.  13.  from  ooncorriDg  in  granting 
licenceiy  was  not  4is<ivalificd  from  betftff  elected  mayor. 

If  defendant  sets  out  a  charter  authorizing  the  election  of  a  mayor  in  two  infstancet 
only,  vix.  on  the  annual  charter  day  and  on  the  mayor*ii  death  within  the  year  after 
he  is  sworn  in,  and  pleads,  that  the  office  of  mayor  became  vacant,  wit|iout  shewing  how 
it  became  vacant,  it  cannot  be  intended  that  it  was  a  vacahcy  within  eithbr  of  the 
instances  named,  nor  that  in  instances  not  named  there  was  to  be  ao  election  in  the 
.  mode  prescribed  in  tlie  instances  named. 

A  mandamus  directed  not  to  a  corporation  by  its  corporate  name,  but  to  more  persooi 
than  are  by  the  diarter  required  to  do  the  thing  enjoined  by  the  mandamus,  seeais  ill. 

If  a  corporation  consist  of  a  definite  number  of  aldermen,  of  whom  the  mayor  ia 
one,  and  it  is  pleaded  that  the  office  of  mayor  became  vacant,  it  is  not  to  be  inferred 
from  thence  tliat  the  number  of  aldermen  did  not  remain  complete;  and  therefore  the 
plea  averring  an  election  by  the  i;esidue  of  the  aldermen,  which  might  consist  of  10  or 
less  according  to  the  circumstance,  whether  the  vacancy  of  mayor  made  a  vacancy  of 
alderman,  it  was  held  a  good  replication  that  only  6vc  attended  i  lor  it  was  matter  of 
rejoinder  that  under  the  circumitances  five  were  a  majority :  secos  where  it  was 
pleaded  that  the  mayor  died,  for  there  the  presumption  was,  that  there  was  a  vacancy  of 
alderman. 

Where  a  charter  authorized  the  election  of  a  mayor  on  the  charter  day,  with  power 
.to  the  nuyor  to  hold  over,  and  on  the  mayoi's  death  within  the  year  after  his  ekctioa 
and  awearing  in,  and  in  the  mean-time  the  alderman  next  in  order  to  oflkiate  as  mayor: 
Held  that  in  the  case  of  a  mayor's  holding  over  and  dying  more  thin  a  year  after  hia 
election  and  swearing  in,  the  charter  did  not  authorize  a  new  election  of  nuyora  nor  the 
tldernas  nest  in  order  to  officiate  as  mayor;  but  it  was  casus  omissus. 

Q  q  4  the 
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18:4.       ^®  mayor,  and  the  residue  of  the  aldermen  or  the 
•— "^        major  part,  after  that  nomination,  should  elect  one  of 
agtinft  .       the  aldermen  so  nominated  to  be  the  mayor,  who  should 
*      be  sworn  in  at  the  MiMtelmas  day  followihg  before  the 
last  mayor,  and  the  residue  of  the  aldermen,  assistant^ 
and  common  council,  or  so  many  of  them  as  should 
be  then  present,  of  wh<Hn  the  last  mayor,  if  living,  to 
be  one,  and  should  afterwards  execute  the  office  of 
mayor  for  one  year  then  next  following,'  and  thence 
until  another  person  should  be  duly  elected,  preferred, 
and  sworn,  and  so  from  year  to  year  for  erer;  and  if 
Ae  mayor  should  die  within  the  year  after  his  eIecti<Nfi 
and  swearing  in,  then  at  a  convenient  time^  not  to  be 
protracted  by  unneoessaiy  ddays,  die  free  buzgessea^ 
(except,    &c)    or  the  major  part  of  them,    should 
nominate  two  of  the  aldermen,  and  the  residue  of  the 
aldermen  not  named,  or  the  miijor  pavt,  should  elect 
and  swear  one  of  the  aldermen  so  nominated  to  be 
mayor,  who  should  exercise  the  office  during  the  re- 
mainder of  the  year,  and  thenceforth  until  another 
person  should  be  duly  elected  and  sworn  in,  and  in  the 
mean-tihie^  the  alderman  first  in  order  after  the  mayor 
so  dyings  (who  should  be  in  the  borough  during  the 
vacancy  of  such  mayoralty,)  should  officiate  as  mayor, 
*aAd  so  from  time  to  time^  as  often  as  the  case  should 
so  happen,  for  ever.    The  plea  then  stated,  that  the 
King  nominated  a  person  to  be  the  first  and  modem 
mayor,   other  persons  to  be  the    18   assistant^    and 
the  18  common  council,  one  to  be  the  first  high* 
steward,  and  another  to  be  the  first  recorder,  and  that 
the  person  nominated  as  mayor  should  continue  sudi 
until  the  next   feast  of  the   decoUation,   and  until 
another   mayor  should  be  sworn  in,  and  a%r  bis 

maycral^ 
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mayoralty  should  continue  one  of  the  aldermen  next  in        1814. 

order  after  the  mayor  during  his  life^  unless  removed  for 

reasonable  cause;  that  the  then  burgesses  accepted  the        Mtdnu'^ 
said  charter,  and  that  on  the  first  of  January  18 13     ^-smitic 
the  office  of  mayor  being  vacant,  (not  stating  bow  or  in 
what  manner  it  became  vacant,)  one  Bridge  usurped 
the  office  and  that  in  HU.  T.  1813  an  information  in 
.  nature  of  quo  warranto  was  exhibited  against  him  for 
such  usurpation,  upon  which  judgment  of  ouster  was 
given,  in  that  term;  that  on  the  nth  of  Men/  1813 
a  mandamus  issued,  directed   and  delivered  to    the 
aldermen  and  commonalty  of  the  borough  of  C,  which 
reciting   (inter  alia)   the  proceedings  and  judgment 
against  Bridgej  and  that  the  office  6£  mayor  was  tlien 
vacant,  commanded  the  aldermen  and  commonalty  of 
the  borough,  and  every  of  them  having  a  right  to  vote^ 
or  to  do  any  other  act  necessary  to  the  election  of  a 
mayor,  on  the  29th  of  May  then  instant,  to  assemble 
and  proceed  to  the  election  of  a  mayor  for  the  residue 
of  one  whole  year,  to  be  computed  from  the  feast  of 
SU  Michael  then  last,  according  to  the  form  of  the 
charter,  and  that  such  of  them  to  whom  the  same 
should  of  right  belong,  should  administer  the  oath  and 
admit  the  person  elected ;  that  on  the  ;22d  of  May  a 
notice  in  writing  of  holding  the  assembly  was  affixed 
at  the  MooihaU  in  the  borough,  by  the  person  who  had 
been  appointed  for  that  purpose  by  this  Court ;  that 
on  the  29th  of  Mty  an  assembly  qf  burgesses  was  duly 
held,  at  which  W.  Argent  an  aldeiman,  and  the  person 
who  having  a  r^ht  to  vote   was  the  nearest   then 
present  in  office  to  the  mayor,  presided,  and  there- 
upon the  free  burgesses  (except,  &c.)  nominated  the 
dafisndant  and  one   fKSfparlifig   then  being   alder- 

me0, 
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i8t4*  men,  and  that  the  residae  of  the  aldermen  elected 

■  the  defendant  to  be  the  mayor  for  the  residue  of 

ataittst  ^  one  whole  year,  to  be  computed  from  the  feait  €]S 

W.Skc 


ITB. 


SlL Michael  then  last;  that  the  defendant  was  duly 
sworn  in  before  the  said  W.  Argent^  and  the  rev- 
due  of  the  aldermen,  assistants,  and  common  councS^ 
and  being  so  sworn  was  admitted  for  the  residue  of  one 
whole  year,  &c.  acc6rding  to  the  exigency  of  the  writ. 
By  means  of  which  several  premises  he  becnne  mayor, 
and  exercised  the  o£Bce,  &c.  2d  plea  did  not  diftr  in 
^/^.  substance  from  the  first.      3d  plea,  that  on  the  day 

appointed  by  the  charter  in  the  year  1809,  at  an 
assembly  held  for  the  purpose  of  electing  a  mayor, 
the  free  burgesses  duly  nominated  the  defendant  and 
W.  PhiUipSy  then  being  two  of  the  aldermen  of  the 
borough,  to  the  intent  that  the  then  mayor 'and  the 
residue  of  the  aldermen,  or  the  major  part,  shoifld 
elect  one,  and  that  they  duly  elected  the  defendant  to 
be  mayor  for  one  year  fit>m  Michaelmas  next ;  that  he 
was  duly  sworn  in,  and  admitted  into  the  oflSce;  and 
Aat  after  the  defendant's  election  there  was  not  any 
otheTperson  elected  and  duly  sworn  into  the  office,  &c. 
4th  Plea,  tiiat  on  the  charter  day  1807  the  free  bur- 
gesses nominated  llamas  Hedge  the  yonnger  and 
W.  PhiUipsj  two  of  the  aldermen,  to  the  intent,  &c^ 
and  that  Hedge  was  elected  mayor  for  one  year  from 
Miehaelmas  next,  and  fit>m  thence  until  another  per- 
son should  be  elected;  that  Hedge  was  sworn  in;  that 
afterwards  and  before  any  other  person  was  duly  elected 
and  sworn  Hec^ediedf  to  wit,  on  the  ist  January  181 1, 
whereby  the  ctBce  of  mayor  became  vacant,  and  that 
during  the  vacancy  Bridge  usurped  and  was  ousted, 
and  so  the  plea  went  on  to  allege  the  election  of  the 
13  defendaai 
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IK  THE  Fimr-TOOTiTH  Year  op  GEORGE  III.  587 

defeidant  under  the  mandamus,  as  in  the  first  plea.  18 14. 
The  5th  Plea  stated  as  in  the  4th  the  election  of  T.  — — 
fledgt  the  younger  as  mayor :  his  continuance  in  office  Igai^a^ 
and  death  on  the  ist  of  January  181 1 ;  and  that  by 
the  death  of  Hedge  the  office  of  mayor  became  vacant; 
that  from  Heigtfh  death  until  the  supposed  usurpation 
by  Jhe  defendant  no  other  person  was  elected  into  the 
office  of  mayor,  and  that  the  defendant  was  the  alder- 
man the  first  in  order  who  was  in  the  borough  after  ths| 
death  of  Hedge^  and  as  such  by  virtue  of  the  charter 
was  entitled  to  officiate  as  mayor,  and  by  that  warrant 
he  exercised  the  office,  &c. 

Replications   to  the  ist  plea,    after    setting   forth 

a>.  provision  in  the  said  charter^  whidi   ordains  that 

Ihe.  oiqror,    recorder,    the    alderman  who  was  hut 

mayor,    and    two    other   aldermen,    shall    be  yearly 

chosen  and  sworn  justices  of  the  peace  within  the 

.boroughy  8cG«  and  that  the  said  justices  should  not 

permit  any  person  to  retail  ale  or  beer,  hopped  or 

imhopped,  within  the  borough  without  a  licence  in 

writing  under  the  hands  i£  two  of  the  said  justices, 

whereofthemayorwastobeone;  xst  (a),  that  at  the  time 

^f  the  defendants  supposed  election  to  the  office  of  mayor 

there  were  present  only  five  aldermen  (naming  them)  of 

the  borough,  exclusive  of  the  defendant  and  Sparlings 

.  the  persons  in  the  plea  alleged  to  have  been  nominated, 

and  .that  the  defendant's  election  was  made  by  these  five 

aldermen  only,    adly,  that  the  defendant,  at  the  time 

of  his  nomination  and  election,  was  and  still  is  a  seller 

of  and  dealer  in  spirituous  liquors,  and  interested  in  the 

said   trade  or  business,  whereby  and  by  force  of  the 

(cV  There  were  many  replicatioos  eoncludins  to  the  ooontry,  to 
.  thtt  what  arc  here  giveii  %%  the  lit  and  id  reptic^tions  to  the  im  ^ea 
frere  on  the  record  the  11th  and  i^th,  and  to  of  the  reit. 

Statute 
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1814.  statute  the  defendant  was  and  still  is  incapabb,  wi 
had  uo  power  to  grant  any  lioeooe  to  aoy  ptrson  ftr 

agahut  selling  ale»  beer,  or  any  other  liquors  ^retail,  by 
reason  of  which  premises  the  defendant  was  and  sttU  if 
disqualified  from  being  nominated  or  eleeted  to  the 
oflSoe  of  mayor  of  the  said  boroii^  and  from  holding 
or  exercising  the  sam^  or  any  of  the  libcfti|N»  pri^Uegaib 
or  franchises  belongbg  thereta 

Demurrer  to  these  repUcalioni  assigning  for  oaose 
to  the  i.st»  that  it  did  not  appear  that  the  five  aMei^ 
men  theiem  mentioned,  ezdoiiTe  of  the  defimdant  and 
Sparlings  were  not  the  residua  of  dfet  aldermen  after  the 
nomination  mthepleaaUeged.  Similar  replieatiomitg  the 
second  plea,  and  to  those  rsfdieatioBB  similar  demorvem. 
Replications  to  the  3d  plea,  ist,  that  on^  fiw  aldssw 
men,  exclusive  of  the  defondant  and  PUUipsj  the  perions 
alleged  in  the  plea  to  have  been  nominated,  were  ppc^ 
,  «ent  at  the  defendant's  election,  and  that  the  aleetfon 
of  the  defendant  was  made  by  those  tp9t  <Hily  {  tdly, 
that  there  were  present  at  the  nomlnatien  of  the  da» 
fendant  and  Pkillips^  only  seven  of  the  assistants;  jdij, 
that  tiiere  were  present  at  the  nomination  of  Ae  d»> 
fendant  and  PhSUps  only  seven  common  coancO-men; 
4th,  same  as  the  last  replication  to  the  rst  plea. 

Demurrer  to  these  replications,  assigning  (mt  ^aoso^  to 
the  I  St,  that  it  did  not  appear  that  the  five  aldermen 
therein  mentioned,  exdnsive  of  the  defendant  and  Phi^ 
liptjwere  not  the  restdueof the  aldermen  after  the  nomin* 
ation  in  the  plea  alleged.  To  the  2d  and  3d,  that  it  did  not 
appear  by  those  replications  that  the  seven  assistants  and 
seven  common counciUmen therein  respectivelymeatioQeA 
were  not  respectively  the  miyor  parts  of  the  assistants  and 
common  coundl-men  iEbr  the  time  being,  and  also  that 
12  those: 


The  King 

against 
W.SUtTB. 
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t 

dioie  replkations  are  immaterialy  inasmuch  as  it  is  not        1814 
required  by  the  charter  that  any  of  the  assistants  or 
common  eonncil-ttien  should  be  present  at  any  assembly 
to  be  held  for  the  nomination/ and  dection  of  a  mayor. 

RepUcatioDB  to  the  4th  plea,  similar  to  those  pleaded 
to  the  fiM  plea,  and  simibr  demurrers  to  these  replica- 
tions^ 

Rq>Iications  to  the  5th  (dea*  ist,  that  Hedge  did  not 
die  at  any  time  within  the  year,  after  he  had  been ' 
elected  and  sworn  into  oCBce.    id,  same  as  the  hst  re-* 
plication  to  the  ist  plea.     Demurrer  to  these  replica- 
tions. 

Joinder  upon  all  these  demurrers. 

Searleitj  for  the  defendant,  made  several  points  up<m 
these  demurrers  in  support  of  the  defendant's  electicm ; 
and  t  St,  as  to  the  last  replication  to  the  ist  plea,  which 
'  was  pleaded  also  to  each  of  the  pleas,  and  which  rested 
upon  the  ineligilMlity  of  the  defendant  to  the  office  of 
mayor,  by  reason  of  his  being  a  dealer  in  spirituous 
liquors,  he  denied  that  this  was  any  objection  to  his 
eligibility.  It  is  true  that  the  stat.  26  6.  a.  1. 13.  s.  12. 
prohibits  a  justice  of  the  peace  who  is  a  dealer  in  ^i- 
ritudns  liqpiors  from  granting  licences  to  sell  ale  or  beer 
by  retul,  but  it  has  no  relation  to  corporate  ofBces, 
and  therefore  though  it  would  restrain  the  defendant  aa 
long  as  he  continued  such  dealing,  from  granting 
ale  licences,  it  does  not  disqualify  him  from  being 
elected  mayor,  being  passed  direrso  intuitu.  And 
though  at  the  time  of  his  dection  he  be  a  dealer  in 
spirituous  liquors,  it  does  not  follow  that  he  wiU  con* 
tinue  so,  when  he  enters  upon  the  duties  of  his  office. 
Besides,  how  can  the  Court  take  notice  as  a  matter  oi 

law^ 
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1814.        la^9  that  the  office  of  mayor  cannot  be  executed  wUIh^ 
**—        out  exercising  diis  fbnctien ;  non  constat  that  in  the 

The  KiKO  ^    ,  .  -  .-,    _  .        - 

fgahst  course  of  bis  year  there  will  be  any  occasion  for  a 
licoice;  and  if  there  could  be  any  doubt  upon  this 
statnte,  the  39  G.  3.  e.86.  £.  3.  has  removed  it,  by 
enabling  the  jostices  for  the  coonty  to  act  in  such.casea 
where  the  corporate  justices  are  disqualified  fix>m  acting, 
ylly,  Against  the  first  replication  to  the  ist  and. ad 
pleasy  he  argued  thus :  the  plea  alleges  that  the  office  of 
mayor  was  vacant,  consequently  there  could  be  but 
1 1  aldermen,  from  whom  the  two  nominees  being  sub* 
tracted,  five  would  be  the  majority  of  nine,  the  residue 
after  the  nomination ;  or  if  "those  words  mean  the  resi- 
due at  the  time  after  the  nomination  has  been  made, 
not  excluding  the  nominees,  then  five  with  the  two 
nominees  would  be  the  major  part  of  11,  the  whole- 
number.  Perhaps,  however,  it  may  be  said  that.it 
does  not  follow  because  the  office  of  mayor*  was  va* 
cant  that  there  must  necessarily  be  a  vacaAcy  in  the 
number  of  aldermen ;  that  the  mayor  might  cease  to  be 
mayor  without  ceasing  to  be  alderman,  so  as  to  reduce 
the  number  to  1 1.  But  the  office  of  mayor  could  only 
become  vacant  by  death,  or  forfeiture^  as  by  committing 
felony,  &c.,  which  would  actually  vacate  the  other, 
or  by  resignation,  which  it  might  be  argued  would  be  a 
virtual  resignation  of  the  other;  but  at  all  events  the 
Court  will  intend  that  the  vacancy  happened  in  the  na- 
tural course,  by  death,  for  which  the  charter  makes  pro- 
vision ;  and  if  it  were  otherwise  the  replication  ought  to 
have  gone  fiffther,  and  stated  that  five  were  not  the 
majority;  for  if  there  be  any  case  in  which  five  might 
be  the  majori^,  the  Court  will  intend  that  case.  3dly, 
in  support  of  the  xst  and  ad  pleas,  to  which  it  was  ob* 

jected 
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jecled  that  the  mandamus  was  misdirected  (a\  he  argued,        x  8 1 4* . 
that  supposinff  it  should   have  been  to  the  aldermen        — — 

■^■^         ^  The  Kino 

And  commonalty,  except  as  in  the  charter  is  excepted,        agaiust 

W  Smith. 

and  not  to  the  aldermen  and  commonalty  generally, 
yet  the  objection  came  too  late  after  the  writ  had  been 
executed ;  for  which  he  cited  Bex  v.  Mayor  of  York  (i), 
Bex  V.  Mayor  ^Bippqn{c)i  Bex  v.  Bailiffs  of  Ipswich  (d)s 
and  in  Bex  y.  Mayor  of  Hereford  {e^  where,  the  mayor 
only  was  to  admit,  and  the  writ  was  directed  to  the 
mayor   and  aldermen,  Holi  C.J.  (though  the  other 
judges  differed)  thought  the  word  aldermen  was  sur- 
plusage^ and  the  writ  well  enough.     Also  in  Bex  ▼. 
Mayor  of  Abingdon  (f)  HoU  C.  J.  said,  that  <' if  the  writ 
is  directed  to  the  corporation  it  j^  good;  but  if  it  be 
directed  to  those  who  by  the  constitution  of  the  corpor* 
ation  ought  to  do  the  act,  without  doubt  it  is  good  also.'- 
And  this  being  a  mandamus  after  the  stat  11  G.i.c.^ 
it  required  the  members  or  persons  of  the  corporation 
having  a  right  to  vote  or  act  to  proceed  to  the  election, 
and,  therefore,  notwithstanding  any  misdirection,  could 
not  go  beyond  the  powers  giren  by  the  act,  so  that  no 
nischief  could  ensue  from  it.    4thly,  against  the  ist  repli- 
cation to  the  third  plea,  he  contended  that  whatever  the 
case  might  be  when  there  was  a  vacancy  in  the  office  of  ^ 
mayor,  yet  it  was  clear  that  as  long  as  there  was  a 
mayor  there  could  be  but  x  i  aldermen  entitled  to  elect, 
and,  therefore,  in  such  case  five  must  be  a  majority  of 
the  residue,  after  deducting  the  two  nominees.    The 
two  next  replications  he  insisted  were  immaterial,  b^ 
cause  the  charter  did  not  require  the  presence  either  <xf 

(a)  The  isme  objectioa  also  applied  to  the  4th  plea. 

(*)  5  r.  M.  74.  ic)  Salk.  433.  W  ML  434. 
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the  anistaiits  or  oommon  oonneil  at  the  nomiiuition ; 
and  these  replicaticms  wese  abandoned  on  the  odier  side* 
tgamst  sthljy  against  the  ist  replication  to  the  4th  plea,  he  said 
thai  here  the  plea  all^^ed  the  death  of  the  mayor  as  the 
cause  of  the  vacancy,  and  therefore,  whatever  mi^t  be. 
die  case  on  the  istplea,  here  it  must  be  presumed  that  the 
office  of  alderman  was  also  vacant,  unless  the  contrary 
were  shewn.  And  in  support  of  the  4th  plea,  and  in  an* 
swer  to  the  ist  replication  to  the  5th  plea,  which  turned 
^  upon  the  same  argument,  he  contended  that  the  prori- 
sion  made  in  the  charter,  for  the  election  of  a  mayor  in 
the  event  of  the  mayor^s  death,  as  well  as  for  the  alder- 
man first  in  order  officiating  as  maycHr  in  the  interval, 
was  not  to  be  confined  to  the  ringle  case  of  the  mayor's 
dying  within  the  year.  It  may  be  urged,  if  the  can- 
struction  is  to  be  acoordii^  to  the  letter,  that  the 
charter  says,  if  he  should  die  *^  within  the  year  after  his 
dection  and  swearing  in;''  but,  according  to  the  sfHrit 
and  substance,  that  must  mean  within  the  year  of  his. 
mayoralty,  whatever  year  that  may  happen  to  be.  The 
charter  provides  for  his  holding  over  until  another  is 
elected ;  if  he  holds  over  he  commences  a  new  year, 
and  that  becomes  the  year  of  lus  mayoralty,  and  so  of 
every  succeeding  year  which  he  shall  haj^n  to  hold 
over,  toties  quoties;  otherwise  this  inconsistency  woidd 
follow  that  the  charter  which  has  carefiilly  provided  for 
the  election  of  a  mayor  in  one  event  of  the  mayor's 
dying,  and  for  the  mayor's  holding  over  till  another  is 
dected,  meant  to  make  no  provision  at  all  in  the  event 
of  his  ^riog  vi^ilst  so  holding  over.  To  maintain  such 
a  construction  would  be  to  hold  that  he  was  lawful 
mayor  for  one  purpose  and  not  for  another.  And  here 
the  mayor  not  being  jetuniinjg  officer  within  the  slat. 
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9  jtin.  c.  20.  5. 8.,  might  be  re-elected  for  the  ensuing        i8i4.     . 
year,  or  what  amounts  to  the  same  thing,  might  be  con-        *""" 
tinned  without  the  form  of  an  election ;  and  can  it  be         agidnit 
said  that  such  second  year  would  not  be  the  year  of  his 
mayoralty  as  well  as  the  first  year?  And  suf^XMing  this 
to  be  a  case  unprovided  for  by  the  charter,- yet  the 
mandamus  will  cure  it,  because  since  the  statute  (a)  the 
Court  has  power  to  interfere  in  the  events  stated  upon 
the  two  first  and  fourth  pleas ;  and  even  at  common  law, 
according  to  Rex  v.  Maj/or  of  Tregpny  (4),  the  Court  will 
compel  an  election  upon  the  death  or  removal  of  the  ' 
mayor  in  being ;  which  applies  to  the  fourth  plea. 

Bichardsonj  contra,  upon  the  first  point  said,  the  in- 
tention was  clear  upon  the  words  of  the  charter,  that 
the  mayor  was  to  be  an  essential  party  to  concur  lA 
granting  licenses,  and  it  was  equally  clear  that  the  , 
defendant  came  within  that  description  of  persons 
whom  the  stat.  26  Q.  2.  prohibited  from  so  concurring. 
Therefore  at  the  time  of  granting  the  charter  the  de* 
fondant  could  not  have  been  elected  mayor,  because  he 
was  inowpetent  by  reason  of  his  dealing  to  perform  all 
the  functions  of  that  o£Bce ;  upon  the  same  principle 
that  a  person  who  fills  one  oflSc^  the  duties  of  which  are 
incompatible  with  another,  cannot  be  elected  to  that 
other,  or  if  he  be  elected,  it  will  avoid  his  former  ofiice; 
And  as  to  the  possibility  that  he  might  cease  to  beadealer, 
the  answer  is,  that  the  corporate  fimctions  are  not  to 
be  kept  in  suspense ;  and  besides,  the  validity  of  his  eleo' 
tion  depends  not  upon  whether  he  may  possibly  qualify 
himself  afterwardsi  but  whether  he  be  qualified  or  noc 

(a)  li  G. X.  c 4-  W  8  Mod.  i%7. S. Cm. 
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i8i4.        at  the  time  of  election.    As  to  stat*  ^9  ^-S*  c.96»  it« 
-^  sole  object  was  to  supply  a  competent  number  of  jos- 

agahsi  lices  for  the  granting  licenses,  where  eorpotate  justices 
wereincapableof  acting,  that  thepublic  rerenne  might  not 
be  injured.  Upon  the  second  point  he  maintained  that 
the  Court  would  intend  prima  ikcie  that  the  corporation 
was  fuU,  and  if  80»  the  number  of  aldermen  must  be  taken 
npon  the  finit  and  second  pleas  to  have  been  1 2,  because 
those  pleas  all^;ing  merely  that  the  office  of  mayor  was 
Tacant,  it  did  not  follow  that  that  of  alderman  must  be 
also  vacant;  and  therefore  the  rq[)lication  to  tiiose  pleas 
which  stated  that  only  five  aldermen  were  present,  ex- 
dusive  of  the  nominees,  shewed  that  the  election  was 
not  made  by  a  majority.  Upon  the  third  point,  he  in- 
sisted, that  as  the  mandamus  was  directed  neither  to  the 
corporation  by  its  corporate  name  nor  to  the  persons 
who  were  to  do  the  act,  it  was  ill.  The  mandamua 
ought  to  pursue  the  words  of  the  charter,  and  no 
words  of  equivalent  import  can  be  substituted,  mudi 
less,  where  a  charter  introduces  an  exception,  can  words 
be  sufficient  whidi  in^rt  that  there  is  no  exoeption* 
In  Bac  V.  Mayor  of  Hereford  [a),  PapoettJ.  said,  ^wtks 
ought  to  be  directed  to  those^  and  to  those  only  that 
are  to  obey  the  writ;**  and  that  case  is  an  authority  to 
shew  that  if  directed  to  more^  the  writ  is  bad.  And  as 
to  this  objection  coming  too  late,  the  cases  cited  npon 
that  point  only  go  to  this,  that  after  a  mandamus  issued, 
and  execution  returned  which  is  insufficient,  those  to 
whom  it  is  directed  shall  not  aver  that  the  writ  was  mis- 
directed, for  that  by  the  return  they  have  admitted 
themselves  to  be  the  persons  to  whom  it  was  directed. 
But  that  is  a  very  different  case  from  the  present  where 

the 
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the  objection  arises  upon  a  quo  warranto.  Upon  the  .f9l4« 
fourth  point  he  admitted  the  replication  was  not  on  answer  ^he  kimo 
to  the  plea  for  the  reasons  urged  on  the  other  side.  5  thiy,  against 
He  contended  that  the  mayor  was  an  essential  and  integral 
port  of  the  elective  assembly  for  the  choice  of  a  mayor, 
except  in  the  case  provided  for  by  the  charter,  which  was 
limited  to  the  single  event  of  the  mayor's  dying  within  the 
year  from  his  swearing  in ;  and  in  like  manner  also  the 
power  of  the  alderman  first  in  order  to  officiate  as 
mayor  was  limited  to  the  same  event ;  and  such 
was  not  only  tlie  true  construction  of  the  words 
accqrdiug  to  the  letter,  as  it  was  admitted,  but  accord- 
ing to  their  fair  and  necessary  import;  and  therefore 
the  present  was  a  case  unprovided  for  by  the  charter* 
And  he  denied  that  the  maodamuSy  supposing  it  to  be 
well  directed,  would  lie  on  stat  1 1  6«  i.  c.  4.,  except  in 
case  where  no  election  is  made,  or  one  that  is  void,  on  the 
charter  day  or  on  the  day  after.  And  at  common  law, 
the  Court  hdd  in  Bex  v.  Mcyor  of  Tregpny  {a)  that 
they  could  not  compel  them  to  chuse  a  mayor  on 
any  other  day  than  the  charter  day,  though  they 
added,  unless  upon  the  death  or  removal  of  the  mayor 
>  in  being;  but  it  does  not  follow  from  thence  that  the 
Court  meant  that  in  all  cases  of  death  or  removal  they 
might  interfere,  but  only  that  they  might  do  so  with 
reference  to  the  charter  then  in  debate. 

Cur.  adv.  vuU. 

Lprd  Ell^nborough  C.  J.  on  this  day  delivered 
the  judgment  of  the  Court.  This  was  an  information 
in  the  nature  of  quo  warranto,  exhibited  against 
the  defendant  as  mayor  of  Colchester^  to  which  the  de- 
iendant  pleaded  five  pleas.     The  first  pica  stated  a 

(if)  %Mod.ii^ 
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1 8 14.  charter  of  3  G  3.9  incorporating  the  borough  by  the 
name  of  **  the  mayor  and  commonalty  of  the  borough 

j^j^inst  of  Colchester^  in  the  county  of  Essex^**  and  appointed  a 
mayor,  vho  was  also  to  be  an  alderman,  and  eleven 
aldermen,  and  provided  for  the  election  of  a  new 
mayor  in  two  instances,  viz.  upon  the  charter  doy^  or 
upon  the  nuofo^s  death  within  the  year  after  he  had  been 
elected,  preferred,  and  sworn  in.  The  charter  day 
was  the  Monday  after  the  decollation  of  St.  John  the 
Baptist,  when  the  free  burgesses  (except  as  in  the 
charter  is  excepted)  were  to  nominate  two  of  the 
aldermen,  out  of  whom  the  taiayor  and  residue  of  the 
aldermen  were  to  choose  one,  the  person  chosen  was  to 
be  sworn  in  on  Michaelmas  day  following^  and  was  to 
continue  in  office  for  one  year  then  next  fidlowing^ 
'^  and  from  thence  until  another  person  should  be  duly 
elected,  preferred,  and  sworn  in.**  The  provision  in 
the  charter  for  an  election  upon  the  death  of  the  mayor 
.  within  the  year  after  he  had  been  elected,  preferred,  and 
sworn  in,  required  that  at  a  convenient  time  after  hn 
death,  not  to  be  protracted  by  unnecessary  delays,  the 
free  burgesses  (except  as  in  the  charter  were  ex- 
cq)t6d)  should  nominate,  and  the  residue  of  the  aiders 
men  not  named,  or  the  major  part  of  them,  siiould 
elect,  and  in  the  mean-time  the  alderman  first  in  order 
after  the  mayor  so  dying  should  o£Bciate  as  mayor. 
Whether  the  charter  contains  any  provisions  for  filling 
up  the  office  of  mayor  upon  vacancies  of  other  de» 
scriptions,  viz.  vacancies  by  resignation,  amotion,  or 
death  after  the  year,  or  between  the  time  of  election 
and  swearing  in,  or  whether  the  two  in^^flprpi  above 
specified,  f.  e.  of  the  ordinary  annual  election^  and  of 
election  upon  the  mayor's  dying  within  the  year,  are 
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ifae  only  instances  in  which  the  charter  provides' for        18 14. 
filling  up  the  office,  the  plea  does  not  state^  and  of  so 
much  of  the  charter  only  as  is  stated  in  it  can  we        n^*^ 
judicially  take  notice,  nor  can  we  intend  any  thing 
further  to  be  contained  in  it.     The'first  plea  then  states 
th^t  the  office  of  mayor  being  vacant,    one  Bridge 
usurped,  who  was  removed  by  a  judgment  of  ouster, 
on  a  quo  warranto  information  exhibited  against  him, 
and  that  a  mandamus  issued  from  this  Court  directed 
to  the  aldermen  ahd  commonalty,  &c.  enjouiing  them, 
find  every  of  them  having  a  right  to  vote,  or  to  do 
any  other  act  necessary  to  the  election  of  a  mayor,  to 
assemble  and  proceed,  to  an  election;  and  that  they 
accordingly  assembled  and  elected  the  defendant.     The 
second  plea  does  not  materially  differ  from  the  first 
already  stated.     To  these  pleas,  there  are  two  replica- 
tions to  which  the  defendant  has  demurred,  one  repli- 
cation states,  that  only  five  aldermen  were  present  at 
the  defendant's  election ;  the  other,  that  the  defendant 
was  9  dealer  in  and  seller  of  spirituous  liquors,  and  by 
that  means  disqualified  from  concurring  in  the  licensing 
public  houses,  which  is  undar  the  charter  a  necessary 
part  of  his  duty  as  mayor.     Upon  this  latter  replica* 
cation  the  Court  intimated  its  opinion  upon  the  argu- 
ment, which  it  now  confirms,  that  since  the  39  G.  3. 
c.  86.,  this  supposed  ground  of  disqualification  cannot 
at  any  rate  form  a  valid  bar  to  the  defendant's  election, 
and  this  replication,  therefore,  (which  is  also  pleaded  to 
each  of  the  other  pleas,)  may  be  entirely  dismissed 
from  consideration.    To  these  two  pleas,  the  first  and 
second,  there  are  two  objections ;  the  one  is,  that  it  is 
not  stated  how  the  office  of  mayor,  became  vacant,  and 
therefore  non  constat  that  the  vacancy  fell  within  either 
Bra  of 
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i8 14.        ef  those  cases  in  which  the  charter,  as  it  is  stated  on  the 
^""^        record,  gives  power  to  proceed  to  a  new  election;  the 
4^aiffit        Other  objection  is,  that  the  mandamus  commanded  the 
aldermen  and  commonalty  to  elect,  and  that  this  is  not  a 
command  to  the  body  by  its  corporate  name;  and  as 
the  plea  imports,  by  the  statement  of  the  charter  which 
it  makes  to  that  effect,  tliat  some  of  the  commonalty^  are 
excepted  from  concurring  in  the  nomination,  the  com^ 
mand  in  the  mandamus  extends  beyond  the  persons  who 
are  entitled  under  the  charter  to  concur  in  the  dec* 
tion.     There  is  also  in  tliis  case  the  same  olyection 
which  the  first  replication  raises,  viz.  the  want  %£  a 
competent  number  of  the  aldermen  required  under  the 
charter  to  elect;  and  we  think  tiiat  the  first  and  last  of 
these  objections,  if  not  the  second  alsp,  (which  respects 
the  direction  of  the  mandamus,)  must  prevail  against  the 
defendant.     As  to  the  first,  the  defendant  sets  out  a 
charter  which  authorizes  the  filling  up  the  office  in  the 
way  it  prescribes,  in  two  instances,  viz.  on  the  annual 
charter  day,  and  upon  the  mayor's  death,  witliin  the 
year  after  the  mayor  was  sworn  in;  but  the  defendant 
does  not  shew  affirmatively,  tliat  there  is  any  provision 
for  filling  up   the  office   in  any  other  instance^  nor 
negatively,  that  there  is  not  any  such  provision.     Such 
a  negative  allegation  might  perhaps  have  raised  the 
presumption,  that  in  instances  not  named  there  was  to 
be  an  election  in  the  mode  which  is  prescribed  in  the 
instances  which  are  named ;  but  the  want  of  such  a 
negative  allegation  precludes  us  from  raising  such  a 
presumption.     As  to  the  mandamus,  a  direction  of  it 
to  the  corporation  hf  its  corporate  name^  notwithstand- 
ing the  vacancy  of  the  mayoralty,  would  certainly  have 
been  good,  for  that  is  the  legal  description  of  the  body 
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as  long  as  it  continues  to  have  any  corporate  existence  1814. 
at  all ;  but  where  the  direction  is  not  to  the  corporation  " 
by  Its  corporate  name^  it  seems  to  us  to  be  liaa,  if  it  t^amt 
extends  beyond  the  persons  who  are  required  by  the 
charter  to  concur  in  the  particular  thing  commanded  by 
the  mandamus.  But  upon  this  objectioui  being  clearly 
of  opinion  against  the  defendant  upon  the  other  two^ 
it  is  not  necessary  to  give  a  more  conclusive  opinion. 
As  to  the  first  replication^  the  plea  states,  that  the 
oiSce  of  mayor  was  vacant,  and  that  the  defendant  and 
Sparling  were  nominated,  and  that  the  defendant  was 
elected  by  the  residue  of  the  aldermen ;  the  replication 
is,  that  only  Jive  aldermen  ivere  present*  The  plea  not 
having  stated  that  there  was  any  vacancy  in  the  body  of 
aldermen,  and  the  vacancy  of  the  office  of  mayor  not 
necessarily  producing  a  yacancy  amongst  the  aldermen, 
the  presumption  upon  the  plea  is,  that  the  body  w^s 
full ;  the  replication  then  that  only  five  were  present  is 
prima  facie  an  assertion  that  the  number  necessary  to 
constitute  a  majority  of  the  aldermen  was  not  present, 
and  it  became  the  duty  of  the  defendant  to  shew  by  re- 
joinder, if  he  could,  that  from  the  then  state  of  the 
corporation  five  constituted  a  majority,  which  at  ordinary 
times,  and  in  the  natural  and  proper  state  of  the  cor- 
poration under  the  charter,  it  would  not.  We  are 
therefore  of  opinion  that,  upon  demurrer  to  the  replica- 
tions to  the  first  and  second  pleas,  there  must  be  judg- 
ment for  the  crown.  To  tlie  third  plea  there  was  no 
objection ;  and  the  ninth  replication  (a)  to  it,  viz.  that 
there  were  only  five  aldermen  present  at  the  election, 
IS  bad,  because  it  appears  there  was  a  mayor  also 

(4)  So  in  tbf  record,  bat  the  6rft  in  tl^it  report. 

Rx  4  present. 


^o  CASES  IN  tlASTER  TERM 

1814.       present,  who  as  well  as  the  two  nominees  are  to  be  de- 
^.  ducted  from  the  12,  and  five  are  a  majority  of  nine* 

/igaiHst  The  other  two  replications  were  disposed  of  upon  the 
argument  in  favour  of  the  defendant,  and  therefore 
upon  the  demurrers  to  those  replications  there  must  be 
judgment  for  the  defendant.  The  fourth  plea  states  an 
election  o( Hedge  the  younger  as  mayor  in  1 807,  and  that 
before  any  other  person  was  elected  and  sworn  into  that 
office,  Hedge  died;  that  Bridge  usurped  and  was 
ousted,  and  that  the  defendant  was  elected  under  a 
mandamus  as  in  the  first  plea.  To  this  plea  there  are 
the  same  replications  as  to  the  first,  viz.  that  only  five 
aldermen  were  present  at  the  defendant's  election,  and 
that  the  defendant  was  a  dealer  in  spirits.  Upon  this 
plea,  therefore,  the  objections,  that  there  was  not  such 
a  vacancy  upon  Hedg^%  death  as  warranted  a  new 
election  under  the  charter,  (as  the  charter  is  set  out,) 
and  that  the  mandamus  was  improperly  directed, 
apply*  It  is  only  upon  a  death  within  a  year  after 
being  sworn  in  that  the  charter  (as  it  is  stated,  on  the 
record)  gives  power  to  proceed  to  a  new  election,  and 
this  plea  does  not  state  that  Hedge  the  younger  died 
within  the  year  after  he  was  sworn  in.  The  presump- 
tion is,  that  on  the  facts  stated  in  this  plea  the  vacancy 
of  alderman  continued,  and  therefore  the  replications 
on  this  plea  are  bad ;  but  the  plea  also  is  bad,  and  there 
must  on  this  account  be  judgment  for  the  crown  on  this 
plea-  also.  The  fifth  plea  is,  ihtX^Hedge  the  younger 
was  elected  on  th6  charter-day  in  1 807,  that  before  any 
odier  person  was  dected  Hedge  died,  that  no  person 
has  been  elected  since^  and  that  the  defendant,  as 
olderman  first  in  order,  officiated  firom  that  time  as 
mayor.    To  this,  the  replication  is,  that  Hedge  did  not 
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die  within  the  year  after  he  had  been  elected  j^nd  sworn.        1814. 
in ;  to  which  replication  there  is  a  demurrer;  and  the        — *— 
validity  of  this  replication  depends  upon  that  part  of        gainst 
the  charter  which  gives  to  the  alderman  first  in  ordaf 
the  right  of  officiating  as  mayor  when  a  mayor  dies(. 
That  provision,   as  stated  upon   these  pleadings,  im- 
mediately  fbll6 ws  the  directions  for  filling  up  the  vacancy 
where  a  mayor  dies  within  his  year,  and  is  in  these 
words,  <<  and  in  the  mean-time  the  alderman  first  in 
order  after  the  aforesaid  mayor  so  dying  (who  should 
be  in  the  borough  during  the  vacancy  of  such  mayoralty) 
should  officiate  as  mayor,  and  so  from  time  to  time  as 
often  as  the  case  should  so  happen  for  ever."     We  have 
already  seen  that  the  death  of  a  mayor,  as  contemplated 
by  the  charter,  (as  far  as  these  pleadings  state  it,  and 
for  the  supplying  which  provision   b  made  by  the 
charter,)   is  a  death  within  die  year,  and    the    ex- 
pressions in  the  part  just  stated  of  *<  the  mayor  so 
dying,"  and  **  as  often  as  the  case  should  so  happen," 
appear  to  us  in  their  literal  and  most  obvious  sense  (and 
we  do  not  see  sufficient  grounds  in  this  case  for  adc^ting 
any  other  than  the  literal  and  obvious  sense)  to  confine 
this  dause  to  the  case  the  charter  had  before  been  con- 
sidering, viz.  a  death  within  the  year.     As  the  charter 
had  provided  for  an  annual  election,  it  might  presume 
that  such  election  would  always  duly  take  place,  and  the 
chance  of  a   death  except  in  that  year   might  not 
occur  to  the  consideration  of  the  firamers  of  this  charter, 
and  might  be,  (as  upon  the  charter  as  fat  as  it  is  shewn 
to  us  it  appears  to  be,)  casus  (nnissus.     But  as  the 
whole  charter  is  not  set  out,  we  cannot  judicially  say 
upon  these  pleadings  that  it  may  4iot  contain  other  pro- 
visions in  case  of  a  death  after  the  expiration  of  a 

year, 
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year,  imd  we  do  not  ftel  ourselves  warranted  in  ex- 
tending the  actual  proTision  stated  in  these  pleadings 
(which  is  expressly  a  prorision  in  case  of  a  death  within 
the  year,  and  nothing  more,)  to  a  death  happening  be- 
yond that  period.  The  consequence  is,  that  upon  th^ 
demurrer  to  this  replication,  there  roust  be  judgment 
against  the  defendant.  Upon  the  sevaral  demurrers, 
therefore,  to  the  replications  to  the  first,  second,  fourth, 
and  fifth  pleas,  there  must  be  judgment  for  the  crown, 
and  on  the  demnrzer  to  the  replication  to  the  third 
plea,  for  the  defendant. 


The  Court, 
upon  applict- 
tion  of  the  dc- 
fcndmnt,  pott* 
pORcd  the  trial 
of  an  informa* 
tion  for  a  mti- 
demeanor,npon 
the  defendant's 
contenting  by 
writing  under 
his  own  hand, 
to  the  cnoiina- 
tion  iipon  in- 
terrogatories of 
a  witness  for 
the  crown. 


Tlie  King  against  Morphew.  (a) 

npHE  Attorney-General  having  filed  an  information 
for  a  misdemeanor  for  illegally  transacting  the  sale 
of  military  commissions,  the  defendant  had  on  former 
occasions  obtained  rules  to  postpone  the  trial  on  the 
allied  absence  of  material  witnesses.  In  this  term  he 
renew^  hit  application,  which  was  now  opposed  on  the 
paift  of  the  crown,  on  the  ground  of  the  defendant's 
laches.  The  Court  inclined  to  the  objection,  and  said 
that  they  wduld  refuse  to  grant  the  rule  unless  the 
defendant  would  consent  to  the  examination  upon  inter- 
rogatories of  a  mlitertal  witness  for  the  crown  who  was 
stbout  to  leave  the  country,  the  defendant  signifying 
suck  his  consent  in  writing  under  his  own  hand. 
!Wh«reispon  the  ^itf/ft^rni^-Grnmr/ suggested  whedier 
tbere  might  not  be  a  doubt  as  to  the  reading  of  de« 
positiona  so  taken,  in  ti  criminal  case;  and  he  stated 
4hatnoinstanteof  thesortwas  recollected;  and  that 


(«)  We  were  favoured  with  this  note  by  Mr.  Anvnttf-Cemral. 

II  in 
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in  the  crown-office  there  did  not  exist  a  form  of  role        it  14* 
for  such  purpose.  ^TTJ^^^ 


Lord  EixENBOROUGH  C.  J.  There  is  a  precedent, 
though  not  in  the  crown-office,  on  the  impeachment 
against  Mr.  Hastings*  A  gentleman  who  could  not 
attend  was  examined  on  interrogatories,  and  Lord 
l^urlaw  was  not  likely  to  have  consented  to  such  a 
proceeding  if  any  objection  had  existed  against  it 

Tlie  rule  for  putting  off  the  trial  was  made  absolute 
OQ  such  consent,  to  be  signed  and  verified  by  affidavit 

Ilali  was  in  support  of  the  rule. 


YouKo  against  Gatien.  Mmd^f 

FSPINJSSE  shewed  cause  against  a  rule  for  dia-  An  •lEdavit  to 
charging  the  defendant  out  of  custody  on  filing  lUting  thtt 
common  bail,  which  was  obtained  on  the  ground  of  the  ^.[0"^°  fhlpr 
affidavit  to  hold  to  bail  being  defective.  The  affidavit  was   ^^^^)^^ 
made  by  the  servant  of  the  plaintiff,  and  stated  that  the  Jf^^  ^^.'f* 

"  *-  ,  boarofpuin- 

defendant,  master  or  commander  of  the  ship  OlitCj  was  tirdone  on  ^ 
justly  and  truly  indebted  to  the  plaintiff  in  98/.  and  tnd  for  mite* 
upwards  for  the  work  and  kbour  of  the  phiintifl^  and  ^i^J^^tJ^ 
Us  workmen  and  servants,  done  and  performed  in  and  ^^^^^^ 
on  board  the  said  ship,  and  for  the  materials  found  and  sold  and  ddi- 

▼ered(  and 

provided  by  the  pUuntiff,  and  used  and  applied  therein,  money  ond  by 

and  also  for  goods  sold  and  delivered,  and  money  paid,  request  of  de- 

laid  out,  and  expended  by  the  plaintiff,  at  the  qpecial  in-  bold^n  tol!^ 

stance  and  request  of  the  defendant   The  objection  was,  J^^JJ^*^'^^^^ 

that  the  affidavit  did  not  state  that  the  work  was  done  the  work  or 

^  money  was 

Jbr  the  defendant^  or  the  goods  sold  to^  or  the  money  J<we  or  paid 

paid    cockU  told  to 
defendant. 


Gatikm, 
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1814.        paid  for  the  d^idatU.     In  answer  to  which  he  r^ed 
"":  on  Coppinger  v.  Beaton  (a),  where  the.  G>urt  refused  to 

Young 

M^cinst  entertain  a  similar  objection,  saying  there  was  no  pre> 
cise  form  of  words  necessary  in  an  aflSdavit  to  hold  to 
bail ;  that  it  was  sufficient  to  all^  that  the  defendant 
is  indebted  to  the  plaintiff  in  a  cehain  sum  of 
money,  specifying  the  caustf  of  action  ;  and  that 
it  could  not  be  said,  that  the  defendant  was  indebted 
to  the  plaintiff  unless  the  money  had  been  received  by 
the  defendant.  And  here  the  affidavit  goes  farther,  for  it 
does  state  that  it  was  at  the  defendant's  special  instance 
.  and  request. 

LavoeSf  contra,  cited  Perks  v.  Severn  (6),  Cathrtm  v. 
Hagger  (<r),  and  Taylor  v.  Forbes  (d),  %vhere  the  Court 
had  required  a  greater  strictness,  and  in  the  latter  case 
Lord  EUenlnn'otigh  C.  J.  said,  <<  the  strictness  required 
is  not  only  to  guard  defendants  against  peijury,  but 
also  against  any  misconception  of  the  law  by  those  who 
make  the  affidavits;  and  the  leaning  of  his  mind  was 
always  to  great  strictness  of  construction  where  the 
liber^  of  the  party  was  concerned/*  It  does  not  ap- 
pear by  the  present  affidavit  that  the  work,  &p.  may 
not  have  been  done  for  a  third  person. 

Lord  Ellenborough  C.  J.  For  work  done  on  board 
the  ship,  is  the  cause  of  action  stated  in  the  affidavit ; 
but  does  it  result  as  a  consequence  fix>m  these  premises 
that  the  defendant  is  indebted  as  c^tain?  He  only  be- 
comes liable  upon  his  contract. 

Per  Curiam^    *  Rule  absolute. 

(«]  8  r.  Je.338.  Q)  7  Eoiti  194.  (c)  8  EsUf  106. 

(4X1  Eastt  315. 
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Prior  agaimt  Moor^.  iifMd^ 

'  May  13d. 

''pHE  plaintiff  sued  by  attachment  of  privilege,  and  ^"  •tcorney 

*  a  rule  was  obtained  for  setting  it  aside,  on  the  ■ttachment 

ground  that  he  had  been  a  prisoner  in  the  King's  Bench  thcmgh  h?cer- 

for  above  a  year  before  the  suing  out  of  the  writ,  and  pS«d?a^**" 

also  that  his  certificate  had  expired  on  the  first  of  "o*^««n'^5- 

*  newed,  if  it  ^ 

Naoember  last,  and  had  not  been  renewed  since.  ^  within  ■ 

year  from  tfie 
cxpiritionofhis 

Marryat  shewed  causey  and  denied  that  the  plaintiff  though  he  has 
was  deprived  of  his  privilege  of  suing  as  an  attorney  fi^tbJrJT*^ 
on  account  of  his  having  been  a  prisoner  as  alleged;  and  ^?'  '^fw*  the 
as  to  the  other  objection  that  he  had  not  taken  out  his    ^^^  ^"^' 
certificate,  he  observed  that  by  the  stat  37  G.  3,  cr.po. 
si  3 1.,  an  attorney  is  not  madb  incapable  of  practising 
unless  he  neglects  to  obtain  his  certificate  for  the  space 
of  one  whole  year. 

Cbmyit,  in  support  of  the  rule  cited  TidJP^  Fract.  {a)f 
^<  that  the  privileges  of  attomies  ai^  confined  to  those, 
who  have  practised  within  a  year;  for  it  is  a  rule  that 
such  as  have  not  been  attending  their  employment  in 
the  King^s  Bench  for  the  space  of  a  year,  unless 
hindered  by  sickness,  be  not  allowed  their  privilege ;'' 
which  is  founded  upon  a  rule  of  M.  1654,  And  here 
the  plaintiff  is  no  longer  attending  the  Court  within 
that  rule^  and  ther^ore  no  longer  entitled  to  his  pri- 
vilege^ which  is  the  privO^  of  the  client  rather 
than  of  the  attorney.  Upon  the  other  objection,  he  said 

that 
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that  37  G.  3*  r.  90.  ss.  26.  28.  require  that  he  shall  en«* 
title  himself  to  a  certificate  before  he  shall  commence 

PsfOR  ,   -      , 

^mnst        carry  on,  or  defend  any  action  or  suit,  or  any  pro* 
ceedings  whatsoever. 

Tke  Court  seemed  to  think  that  the  statute  related  to 
the  carrying  on  suits  for  other  persons ;  and  upon  the 
olher  objection,  Lord  EUenborough  C*  J.  observed,  that 
the  rule  upon  which  it  was  founded,  was  made  during 
the  time  of  the  commonwealth,  and  unless  it  came 
within  the  saving  clause  of  the  statute  (a)  would  not 
now  be  in  force;  and  Le  Blanc  J.  said  it  did  not 
appear  that  it  had  been  acted  upon  in  any  case.  Dam^ 
pier  J.  read  the  rule  firom  the  rule  book,  ^  that  sudi 
attorneys  as  have  not  been  attending  their  employment 
in  this  Court  by  the  space  of  one  year  last  past,  unless 
hindered  by  sickness,  be  not  allowed  their  privilege  of 
attorneys,"  to  which  is  subjoined  in  the  rule  book, 
Luimfche^  1667,  contra.  And  he  added,  that  it  seemed 
as  if  that  rule  only  applied  to  the  one  year  then  last 
past. 

Per  Curiam,  Rule  discharged 


j^^'^  PjgTNFOLD  agcumt  Hawkins. 

iff  fo?.^fey     £)EBT  ou  bond*    Plea,  that  the  pkintiff  was  itK 
aueonare-  debted  to  the  defendant  in    2i  upon  a  recofmizanos 

•ognizance  and    ^  r  o 

•bo  for  money   in  the  Court  of  Exchequer,  with  a  prout  patet^  &c.  9 

dne  upon  pnH 

aiiscfi  pleaded     and  also  in  the  sum  of  /.for  work  and  labour,  and  money 
4€btmi}^d     bad  and  received  to  the  use  (rf*  the  defendantr  wliich  said 

M  if  to  an  ac- 
tion of  assampsiti  wu  holdcn  to  be  a  noliity,  and  that  the  plaiotiff  might  aign  judgment. 

(«)  IS  Cat.  a.  MS. 

several 
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several  snms  of     /..and     2.  so  due  and  owing  from  the        t8i4« 
plaintiff  to  the  defendant,  exceed  the  said  several  sums  of      ^]^]^^ 
money  due  and  owing  to  the  plaintiff  on  the  said  several        t^aintt 
supposed  promises  in  the  said  declaration  mentioned^  out 
of  which  said  several  sums  of  money  so  due  from  the 
plaintiff  to  the  defendant  he  b  ready  to  set  off  so  much 
as  will  be  suflScient  to  satisfy  the  plaintiff  the  damages 
he  has  sustained  by  reason  of  the  non-performance  of 
the  said  promises^  and  undertakings  in  the  said  de-^ 
claration,  &c  The  plaintiff  having  treated  it  as  a  sham 
plea,  and  signed  judgment  as  for  want  of  a  plea, 

Giffbrd  obtained  a  rule  nisi  for  setting  it  aside. 

Comftij  against  the  rule,  maintamed  that  the  plea 
was  a  nidli^,  because  it  consisted  partly  of  matter  of 
record,  and  partly  of  matter  in  pais,  to  which  any 
replication  that  could  be  pleaded  would  be  double; 
and  ako  because  the  plea  was  pleaded  as  if  it  were  to 
an  action  upon  promises.  But  in  debt  on  bond,  it  is 
incumbent  on  the  defendant  to  crave  oyer,  and  set  out 
what  is  jusdy  due.  {a) 

The  Cifuri  agreed  that  the  plea  might  be  treated 
as  a  nullity;  and  Baj/ley  J.  referred  to  BlemiU 
v.  Marsden.  (6) 

Rule  discharged,  (c) 

(«)  Sm.  8  Gc9.  %.  e,  44- 1. 5-  (*)  »o  ^«tft  *Z7* 

it)  S«c  S€l9nms  t.  Ljim,  i  £gst,  z^. 
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^«Ao^,       John  Marshall  and  William  Congbeve  Mah- 
SHALL,  Clerk,  against  Hill. 

Devise  to  the      TJ/^ILIJAMCo$igireve^yLJi^h&Bg9&^ 
blather  ror  lif^',  tain  lands,  tenements,  and  hereditaments,  and  also 

llftt/tTi^^lie  ^^^  ^f  certain  copyholds  of  inheritance  in  the  coun^ 
SthwflS,*"^  of  iSaijp,  part  of  which  estates  situate  at  Bradnof  were 
cording  to         subject  to  a  life*^state  of  Margaret  his  wife,  and  havimr 

their  leiuority  o  -w  o 

of  ige  and  surrendered  his  copyhold  to  the  use  of  his  will  on  the 
bUTth/udif  2oth  of  October  1775  devised  the  same,  both  fiediold 
die^hoot  ^^  copyhold,  in  HiUon^  Bradnof^  and  in  the  manor 
l^f^e*!lt  ofS^*«»»  and  elsewhere^  in  the  parish  of  W&c^i^  to  his 
fife  at  21,  then  wife  MoTgot^et^  without  impeachment  of  waste  during  htf 
J.  3f.  (eldest    natural  lifi^  and  from  and  after  her  decease  he  imve  the 

fon  off  ^.  3fl  ' 

hu  brotheiwili.  same  (excq)t  as  thereafter  excepted)  together  with  there- 

MO  or'iooi "  version  or  reversions  of  all  other  lands  in  Brada^  which 

Sbreaid;  and  ^^ul^  cometo  him  andhis  hevs  upon  the  decease  of  his 

^i^it^  wife,tohisbrother-in-kwrAoniiuJllm^ 

soa  or  sons  as  assiffus,  to  the  use  of  his  brother  J.  Congrax^  for  and 

afofftsaidf  then 

to7.3f.  second  during  his  natural  lifi^  and  fitym  and  after  his  decease 

son  wJt  9*  AC 

and  hit  son  or  to    his  first,   second,   third,    fourth,   fifth,   or  sixth 

aforentd,*  uid*  ^^  ^'  ^'^  lawfully  begotten,  according  to  their  seniority 

«houid*il?«a!r^'  ^^  ^  ®'  priority  of  birth ;  and  in  case  of  no  such  son 

ing  no  son  or  or  SOUS  arriving  at  the  age  of  21  yean,  thai  he  gave 

manner  afore-  the  same  to  the  use  of  John  Marskall,  the  eldest  son  of 

aaidf  then  to 

thenseofhii  thesaid  71  Jtlor^a/^  during  his  natural  life,  and  after  his 
her*hcirsandas-  decease  to  his  first,  seooud,  third,  fourth,  fifth,  or  nxth 
Held  Uiat y.'c.  "^^  ^^  "^^^  ^  ^^  manner  as  was  befi»e expressed;  and 

ftaving  died 

without  issue,  J.  M,  (the  eldest  aon  off  7.  M,)  took  an  estato  for  life,  and  IT.  a  Jf.  (his 

only  son  who  had  attained  21),  took  a  vested  indefeasible  renalnder  in  fee*         • 

[a)  Not  having  obtained  a  copy  of  the  certificate  in  tine  to  print 
this  case  in  the  order  according  to  the  date  of  kn  determination, 
Wf  postponed  it  to  thf  Ipn. 

in 
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In  case  no  such  son  or  sons  lawfuUy  begotten  should        1814. 
arrive  at  the  age  of  21  years,  then  he  gave  the  sande  to 
the  use  of  James  Marshall^  the  second  son  of  the  said 
T.  Marshall  and  his  son  or  sons  lawfully  bq^otten  in 
the  manner  aforesaid,  and  last  of  all,  if  the  said  James 
JlforsAoff  should  die  without  issue  to  inherit  as  aforesaid^ 
tha)  he  gave  the  same  to  the  use  of  his  niece  Atm 
Marshall^  her  heirs  and  assigns  for  ever/'    And  after 
charging  his  freehold  lands  in  the  manor  of  J^ken 
with  the  payment  of  certain  sums  of  money,  and  giving 
certain  pecuniary  legacies  and  an  annuity,  and  charging 
all  his  freehold  lands  in  the  parish  of  Siatesden  with  the 
payment  of  his  debts,  legacies,  and  annuity,  in  case 
his   personalty  should   fall    short,    the    testator    de* 
vised  as  follows:   <*  Item,  I  leave  the  same,   subject 
to    my   debts,    legacies,    and   annuity  as    aforesaid, 
together  with  the  manor  of  DelUm  and  all  other  estates 
in  the  parish  of  Neen  Savage^   subject  to  my  wife's 
jointure,  and  aunt's  annuity,  to  my  brother  TTiamas 
Marshidl  s  to  the  use  of  my  brother  J.  Cangreve  during 
his  natural  life,  and  from  and  after  his  decease  to  his 
first,  second,  third,  fourth,  fifth,  or  sixth  son  or  sons 
lawfully  begotten,  according  to  their  seniority  of  age 
or  priority  of  birth,  and  if  my  brother  J.  Cohgreve 
should  die  without  such  issue  as  aforesaid,  and  before  tliey 
arrive  at  the  age  of  21  years,  .then  to  the  useqfjoht 
MarAaU'  the  eldest  son  of  the  said  T.  Marshall  and  his 
son  or  sons  limited  as  aforesaid^  and  if  the  said  John 
Marshall  should  die  leaving  no  son  or  sons'as  aforesaid, 
then,  to  the  use  of  James  Marshall  the  second  son  of 
the  said  71  Marshal^  and  to  the  use  of  the  son  or  sons 
of  the  said  James  Marshall  lawfully  b^otten  and  limited 
as  aforesaid,  and  if  the  said  Jama  Marshal  shall  die 
YoL.  IL  8  8  leaving 


Hill 


6io     ,  CASES  IN  EASTER  TERM 

1814.        kaviBg  no  son  or  sons  in  the  manner  aforesaid,  then 
•~~^        I  leave. all  and  ever/  part  of  the  aforesaid  estates  in 
Mfoinst        the  parishes  of  Stotesden  and  Neen  Savage  to  the  nse  of 
my  niece  Ann  Marshall^  her   heirs  and  assigns  for 
ever."    The  t^tator  died  on  the  zoth  of  J%iy^l'J^6 
without  issoe^  leaving  Margaret  his  widow,  and  J.  Coi^ 
greoe  his  only  brother  and  heir  at  law  and  customary 
heir.     71  Marshall  and  Margaret  Congreve  died ;   and 
J»  Congreve  also  died  without  issu^  leaving  the  plain- 
tiff John  Marshall  the  eldest  son  of  T.  Marshall  his 
(the  said  J.  Congrev^s)  nephew  and  heir  at  law  and 
customary  heir,  aiid  who  thereupon  became   and  is 
the  heir  at  law  and  customary  heir  of  the  testator. 
Before  his  death,  J.  Congreve  devised  all  his  right,  titles 
and  interest,  both  at  law  and  in  equi^,  in  and  to  the 
several  lands,  tenements,  and  hereditaments,  late  of  hu 
brother  fV.  Congreve,  in  the  parish  of  Neen  Savage  and 
Stotesden  to  Anne  Ellison  in  fee.    The  plaintiff  milioM 
Congreve  Marshall,  the  only  son  of  the  plaintiff  John 
Marshall,  has  attained  his  age  of  ax  years.    And  t^xm 
agreement  between  him  and  his  fiither  on  the  one 
part)  and  the  defendant  Hill  on  the  other,  for  the  sale 
to  the  defisndant  of  a  part  of  the  said  lands  in  the 
pariah  of  Neen  Savage,  and  upon  a  bill  filed  by  them 
in  the  Court  of  Chancery  against  the  defendant,  to 
compel  a  specific  performance  of  that  agreement,  the 
Vice  Chancellor  directed  the  case  to  be  stated  fi>r  the 
opinion  of  this  Court  upon  the  following  question : 

What  estate  the  phuntiffi  John  Marshall  and  William 
Congreve  Marshall  or  either  and  which  of  them  toolc» 
under  the  will  of  Dr.  William  Congreve,  the  testatoi, 
in  the  premises  in  questioii»  in  .the  events  which  have 
happened. 

Home 
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Home  argued  for  the  plaintiffi  on  a  former  day  in  thii 
term,  that  under  the  last  devise  <<  to  the  use  of  John 
MarskaU  and  his  son  or  sons  limited  as  aforesaid^  and 
if  die  said  J.  M.  should  die  leaving  no  son  or  sons  as 
aforesaid  then  over,"  JI M.  took  an  estate  for  life,  and 
W.  C.  3f.  his  son,  a  vested  remainder  in  fee  defeasible 
in  the  event  of  his  dying  under  2T,  bat  now  become  m- 
defeasible  by  his  having  attained  that  age,  or  at  all 
events  that  W.  C  M.  took  an  estate  tail.     H^  said  it 
was  clear  upon  the  authorities,  that  an  estate  of  inhe- 
ritance might  pass  by  a  will,  if  such  appeared  to  be  the 
testator's  intention,  although  neither  the  word  heirs  nor 
any  other  technical  words  of  inheritance  were  used* 
I  St,  Therefore  he  argued  upon  the  general  intention  of 
the  testator,  that  it  was  to  provide^  not  for  one  or  two 
persons  only,  but  for  successive  generations,  each  suc- 
ceeding the  other  in  proximity  to  the  testator,  and 
consequendy  it  was  probable  that  he  would  observe  the 
same  limitations  to  them  all;  and  so  it  appears  he  has 
done  dll  he  has  exhausted  the  whole  succession  and 
come  to  the  ultimate  limitaUon  to  Ann  Marshall  in  fee. 
That  in  the  first  set  of  limitations  he  meant  to  give  the 
sons  of  the  several  takers  for  life  some  estate  of  inherit- 
lince  is  evident  from  this,  that  the  ultimate  remainder 
is  limited  to  Ann  Marshall^  if  James  Marshall  (the  last 
taker  for  life,  to  whom  and  to  whose  sons  he  had  limited 
it  in  the  same  manner  as  in  the  prior  limitations)  should 
die  without  issue  to  inherit  as  aforesaid  g  which  clearly 
marks  the  testator's  view  of  the  eflbct  of  the  preceding 
limitations.    And  in  the  same  manner  the  iinutatknii 
in  the  subsequent  clause,  being  in  theoiame  order,  an4 
framed  nearly  in  the  same  terms  with  those  in  the 
clause  which  goes  bef<Mre^  may  be  explained  by  them. 
Ss  2  Thei^ 


6i2  CASES  IN  EASTER  TERM 

1814.  Therefore  the  devise  in  the  subsequent  clause  ^<  to  J.  Qm^ 

.V  '  greve  for  hTe  and  to  his  sons  in  succession,  and  if  JC  C. 

gjams  should  die  without  such  issue  as  aforesaid,"  may  well  be 


t 


ILL, 


construed  by  reference  to  the  former  clause  where  the 
word  issue  occurs  to  mean  issue  to  inherit  as  tifbresaid^ 
and  by  the  same  reference  the  next  devise  to  John 
Marshall  and  his  son  or  sons  limited  as  aforesaid^  and 
if  he  should  ^e  leaving  no  son  or  sons  as  aforesaid^  may 
admit  of  the  same  interpretation.  And  if  he  had  meant 
to  give  them  only  estates  for  life  it  appears  he  knew 
how  to  create  such  estates.  But  2dly,  upon  the  words 
of  the  devise  itself  it  is  clear  that  the  sons  of  c7.  Marshall 
were  to  take  a  fee,  because  thedevisor  appointed  thatif  they 
should  die  before  they  arrived  at  21,  the  estate  should 
go  over ;  for  which  reason,  according  to  the  opinion  of 
Saunders  in  Pwefoi/  ▼.  Rogers  (a),  it  must  be  intended 
that  the  devisor  gave  the  sons  a  fee.  And  though  it 
may  be  said  that  the  opinion  of  Saunders  was  founded 
on  this,  that  the  devisor  appointed  the  remainder  over 
to  his  own  right  heirs,  yet  the  same  has  been  held  in  sub* 
sequent  cases  where  the  remainder  was  not  so  limited; 
Moone  v.  Heaseman  (i),  Frogmorton  v.  Hclydcy  (c), 
Tomkin$  v.  Tomkins  (d),  and  Doe  v.  CtmdaU  [e) ;  and 
the  reason  is,  for  that  a  giving  gver  on  a  dying  before 
a  I  shews  an  intention  tliat  if  the  party  attain  21  he 
should  have  a  fee  absolute. 

Denman  pontra,  insisted  that  W.  C.  M.  took  only  fbr 
Bfe^  or  if  he  took  an  estate  in  fee  or  tail,  it  wais  on  a 
double  contingency,  viz.  his  attaining  the  age  of  21  and 
surviving  bis  &ther ;  wherefore  he  concluded  that  J.  M. 

{a\  %  Sauftd.  388.  ih)  H^il/a,  tag. 

.  (c)  3  Burr.  1618. 5.  C.  1  MJack,  R.  S3S*  {^)  Ciudjtt  s  Bmr.  134. 

[e)  9  £ast,  40a 
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hisfiither  beiDg  still  alive,  the  vesting  of  the  son's  18 14. 

estate  must  await  the  contingency  of  the  father's  death.  — — 

1st.  That  a  fee-simple  may  pass  by  a  will  without  words  agatnst  - 


of  inheritance^  if  the  intent  of  the  testator  plainly 
appears,  may  be  admitted;  but  there  is  no  such  intent 
apparent  on  this  will,  and  if,  as  it  has  been  said,  the 
testator  knew  how  to  give  life  estates,  it  appears  also  he 
knew  how  to  use  apt  words  for  passing  a  fee;  so  that 
the  presumption  arising  from  the  want  of  words  to  de- 
signate the  estate  is  as  strong  on  one  side  as  on  the 
other.  And  here  are  no  general  introductory  words  in- 
dicating, an  intention  to  dispose  in  all  events  of  the 
whole  property,  nor  is  there  any  charge  on  the  devisees 
in  respect  of  the  estate  devised  to  them,  so  as  to  raise  a 
fee  by  implication ;  nor  is  it  a  devise  of  the  testator^s 
estate,  but  only  of  his  lands  and  tenements.  And  as  to 
the  expression  to  inherit  as  aforesaid^  that  clearly  means 
no  more  than  take,  it  cannot  mean  inherit' in  its  proper 
sense,  for  whatever  estate  the  sons  might  take,  it  cannot 
be  doubted  that  they  would  not  inherit,  but  take  only 
by  purchase.  Besides  there  is  no  reason  for  referring 
the  lost  devise  to  John  Marshall  and  his  sons,  &c.  to  a 
more  distant  clause  in  the  will,  for  the  purpose  of  con- 
necting it  with  the  word  inherit,  when  its  more  natural 
reference  is  to  the  next  antecedent  devise  to  Jl  Congreve 
and  his  sons,  which  has  no  such  word.  Then  secondly, 
as  to  the  devise  itself,  the  devisor  has  not  appointed,  as 
'  is  supposed,  tliat  the  lands  shall  go  over  if  the  sons  of 
John  Marshall  should  die  under  21,  but  if  J.M. 
should  die  leaving  no  son  or  sons  as  aforesaid^  1.  e^  by 
reference  to  the  next  antecedent  devise^  and  before  they 
arrive  at  2i;  so  that  the  estate  of  fV*  CM,  the  son, 
is  to  depend  upon  the  contingency  of  his  surviving 

S  S3  his 
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i8i4«        his  father  as  well  as  attaining  ii.    Thus  inPdbr. 
*_  Broom  (a),  a  devise  to  T.  and  his  heirs  for  ever,  and 

^uAR SHALL 

irx<(^iu/         if  71  died  without  issue  leaving  W.j  then  to   W.  and 

Mill.  ° 

his  heirs,  was  holden  to  be  a  limitation  of  the  fee  to  W.  by 
way  of  executory  devise,  upon  the  contigency  of  T% 
dying  without  issue  in  the  life-time  of  W.  So  in  Porter 
¥•  Bradley  (£),  a  devise  to  P.  D.  and  his  heirs,  but  in 
case  P.  D*  should  happen  to  die  leaving  no  issue  behind 
Am,  then  over,  was  held  to  mean  leaving  no  issue  at  the 
time  of  his  death ;  and  Lord  Ketyon  said  that  if  only 
the  first  words  <*  leaving  no  issue"  bad  been  used,  they, 
according  to  the  opinion  of  Lord  Macclesfield  in  Forth 
▼.  Chapman^  must  be  restrained  to  leaving  issue  at  the 
time  ofhisdaath*  Andsoitappearsin  A?ev.  J(;^»y(c), 
a  devise  over  *<  in  case  7*.  F*  should  depart  this  life  and 
lecBBe  no  issu^*  was  confined  to  a  failure  of  issue  at  the 
death  of  7*.  P«  the  first  taker.  And  Denn  v.  Bapham  {d) 
is  to  the  same  effect,'  though  the  construction  worked  a 
a  great  hardship  in  that  case.  The  opinion  of  Satmderi 
in  Purefqy  v.  Rogers  was  founded  merely  on  the  intend- 
ment which  he  made  from  the  remainder,  being  given  to 
the  right  heirs  of  the  devisor,  if  the  son  should  die 
^  under  ax ;  and  in  Moone  v.  Heaseman  the  devisee  was 

charged  with  the  payment  of  a  sum  in  gross,  which  of 
itself  carried  a  fee.  Again  in  FrqgmorUm  v.  Hofydty 
there  was  an  introductory  dause,  shewing  that  the 
testator  did  not  mean  to  die  intestate  as  to  any  part, 
*  and  on  that  the  Court  relied ;  and  lastly  in  Doe  v* 
Cundall  the  devise  was  to  two,  and  if  either  should 
.  die  under  twenty-one,  the  survivor  to  be  heir  to  the 
ether;  so  that  all  those  cases  afford  a  distinction. 


((}  yT.JL  589.  {d)  6  r.  Jt.  5XS. 
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Home  in  reply,  denied  that  there  was  any  case  where       18 14* 


Maishall 


the  words  ^'  learing  no  issue"  being  coupled  with  sudi 

words  as  in  the  present  case,  ^^  and  before  they  arrive     ''gjainst' 

at  2 1"  had  been  restrained  to  leaving  issue  at  the  time  of 

the  devisee's  death ;  the  cases  cited  were  where  the  words 

"  leaving  issue,"  or  "  leaving  issue  behind  him"  were 

the  only  words  to  point  out  the  time. 

Lord  Ellenborouoh  C.  J.,  observed  that  the  mean- 
ing of  leaving  in  this  devise  seemed  to  be  having  had, 
and  not  leaving  in  its  ordinary  sense ;  and  Bayky  X 
added  that  the  language  of  the!  Court  on  this  point  in 
Moone  v.  Heaseman  was  extremely  strong,  for  WiUesCS. 
said,  <*  that  if  there  were  any  doubt  on  the  words  which 
charged  the  devisee  with  the  payment  of  a  gross  sum, 
the  subsequent  words  ^^  in  case. all  the  three  daughters 
die  before  their  mother,  that'  it  shall  descend  to  the 
heirs  of  the  mother"  had  put  it  beyond  all  dispute,  and 
plainly  shewed  the  intention  of  the  testatrix*  For  if 
she  intended  that  the  daughters  should  be  only  tenants 
for  life^  and  consequently  that  it  should  go  to  the 
heirs  of  the  mother,  whether  the  daughters  died  before 
their  mother  or  not,  it  would  have  been  most  absurd  in 
her  to  say  that  it  should  go  to  the  heirs  of  the  mother  in 
case  the  daughters  die  before  her.  And  that  was  exactly 
agreeable  to  what  was  said  by  Saunders  in  Purefby  v. 
EogerSf  of  which  he  approved."  And  Bajfiey  J. 
fiirther  observed  that  in  Moone  v.  Heaseman  the 
limitation  over  was  not  to  the  right  heirs  of  the  devisor, 
but  of  his  sister.  Ctar.  adv.  vuU. 

The  following  certificate  was  sent  r 
We  have  beard  this  case  argued  by  counsel,  and  are 
of  opinion  that  in  the  events  which  have  happened, 

Ss  4  John 
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i8i4*       Jbkn  ManhaU icok  doi  esit^  ta  hk^  BniWUlia^ 
""""^       greue  Marshall  m  vested  indefeaaible  remainder  in  tee 

jyiAR  SHALL 

i^mnu        m  the  premises  in  question,  under  tlie  will  of  Doctor 
William  Qmgreve. 

Ellbnborouoh. 

S.  li£  B1.ANC. 

J*  Batust. 
H.  Dampieb. 
ISajf  ixihf  Ilii4« 


MEMORANDUM. 

Mr.  Seijt  VaugAan  took  his  seat  within  the  bar  as 
solicitor  to  her  majesty,  a  few  days  before  the  end  of 
this  term. 
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TO    THE 


PRINCIPAL   MATTERS. 


ABATEMENT, 

.See  Plbadino,  i.  ^• 

ACTION,  JOINDER   OF 

COUNTS  IN, 

See  Misjoinder* 

A  COUNT  for  beatiii^  plaintiTs 
aenrant.  per  quod  servitiiun 
amisit  may  be  joined  with  counts 
in  trespass  DUcham  v.  Bond^  E. 
54  G.  s.  Page  436 

ADMINISTRATOR, 
See  Plbadino,  io« 
An  administrator  cannot  have  an 
action  for  a  breach  of  promise 
of  marriage  to  the  intestate,  where 
no  special  damaffe  is  alleged. 
Ckasmbtrlamt  AAmnittrator  ef 
Ann  Chamheriainr  deceased^  ▼• 
WUliamson,  H.    S^^G.^.       408 

AFnDAVIT, 
f^e  Bankrupt,  3. 
I.  AiBdavit  to  hold  to  bail,  <<tfaat  de« 
fendant  is  indebted  to  plaintiff  in 

H  I 


450L  as  indorsee  of  a  promipsory 
note  made  by  defendant",  without 
stating  the  date  of  the  note,  or 
that  it  was  payable  on  demand,  or 
that  it  was  due  orpayable  at  a  day 
then  past,  is  insufficient.  Jackson 
¥.  Yate,  M.   54  G.  3.    Page  148 

2.  This  Court  will  not  upon  renond 
of  an  order  of  sessions,  allowing 
overseers  accounts,  which  is  good 
upon  the  face  of  it,  go  into  the 
merits  of  those  accounts  upon 
affidavit  The  King  v.  W.  Jamee 
and  Others^  H.  ^4G.  3.  121 

3.  Affidavit  to  hold  to  bail  against 
the  defendant  as  acceptor  of  a 
bill  of  exchange  must  shew  diat 
the  bill  was  due.  Holdcom^  tt. 
Lambkin^  E.    54  G.  3.       ""  475 

4.  An  Affidavit  to  hold  to  baO  under 
a  judge's  order  in  trover  by  the 
assignees  of  a  bankrupt,  which 
stated,  ''that  the  defendant  pos- 
sessed himself  of  the  goods,  and 
has  refused  to  deliver  diem,  and 
has  converted  them  to  his  own 
use,  as  appears  by  the  books  of 
account  of  the  banJarupts,  and  by 

the 
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ATTACHMENT. 


the  letters  of  S.  (the  agent,)  and 
letters  of  jplalntiS,  as  the  deponent 
believes/  was  holden  not  to  be 
sufficiently  certain  to  shew  a  con- 
▼ersion ;  and  therefore  the  Court 
discharged  defendant  on  common 
bail.  Moiling  and  Others^  As* 
sisfnees  of  Jvkite  and  Others^ 
(bankrupts)  v.  Bu^holtz,  E.  54 
G.  3.  Page  563 

5.  A  supplemental  affidavit  cannot 
be  used  to  cure  a  defect  in  the 
affidavit  to  hold  to  baiL  ib. 

6.  An  affidavit  to  hold  to  bail,  stating 
tha.t  defendant,  captain  of  a  ship, 
was  indebted  to  plaintiff  for  work 
and  labour  of  plaintiff,  done  on 
board  the  ship,  and  for  materials 
found  by  plaintiff,  and  used  there- 
in, and  for  goods  sold  and  deliver- 
ed, and  money  paid  by  plaintiff 
at  the  request  of  defendant,  was 
holden  to  be  defective,    in    not 

'  itAing  that  the  Wbrk  or  money 
was  done  or  paid  for,  or  the  goods 
Md  to  defendant.  Young  v. 
Gtakn,  E.   54  G.  5.  603 

AGREEMENT, 

SielMATttr. — Stamf,  2.  Trovkr. 

Where  plaintiff,  the  drawer  of  a  bill 
of  exchange  accejgted  by  defend- 
ant, ajgreea  with  him  and  the  rest 
of  his  creditors,  to  take  a  com- 
position of  Ss.  in  the  pound  to  be 
secured  by  promissory  notes,  to 
be  given  b^  defendant,  payable  on 
days  certain,  and  that  defendant 
f^onld    assign    to  the   creditors 

'c^iTt^iri  debts,  upon  which  they 
Aould  ©a^cute  a  general  release ; 
and  the  assignment  was  executed, 
and  all  the  creditors,  except  plain- 
tiff, received  their  composition, 
and  executed  the  release,  and 
plaintiff  might  have  received  his 
promissory  notes  if  he  had  applied 

•  for  them;  but  it  did  not  appear 
that  defendant  bad  ever  tendered 


them  to  plaintiff,  or  that  he  had 
ever  applied  for  them:  and  the 
plaintiff  afterwards,  and  after  the 
days  of  payment  of  the  promissory 
notes  had  expired,  sued  the  de- 
fendant  on  the  bill  of  exchange : 
held  that  he  was  not  precluded 
by  the  agreement  from  recovering. 
Cranky  v.  HiUaryt  M.  54  G.  3. 
Page  120 

ALLOTMENT, 
See  Ihclosurs  Act,  2, 3. 

ANNUITY, 
See  Insolvent  Debtor,  2. 

APPEAL, 
See  Inclosurx  Act,  i. 
An  appeal  to  the  next  sessions  after 
an  indosure  made  by  virtue  of  an 
inquisition  taken  on  a  writ  of  ad 
quod  damnum  is  too  late,  if  those 
sessions  be  not  the  next  after  the 
inquisition  taken  and  entered  and 
recorded  at  the  sessions;  there- 
fore, where  the  sessions  dismissed 
such  appeal  atbcdng  out  of  time, 
this  Court  refused  a  mandamus  to 
them  to  enter  oootiniianoes,  &c. 
The  Kingv.  The Juiiiceirf Bucks, 
-W.    54  5.3.  230 

APPORTIONMENT, 
See  LsAsx,  2. 

APPRENTICE, 
&e  Habeas  Corpus,  1.3, 

ASSUMPSIT, 
See  Freioht.^Nollr  Prosbqui. 

ATTACHMENT, 
See  Insolvent  Debtor,  x. 
An  attachment  against  the  sheriff 
for  not  bringing  in  the  body  after 
the  defendant  haa  surrendered,  ia 
irregular^ 


BAIL/ 

ifregalar,  though  the  surrender 
be  not  made  until  after  the  rule 
for  bringing  in  the  body  has  ex- 
pired. The  King  v.  The  Sheriff 
of  MidileseXf  in  a  cause  of  Hen' 
person  v.  Van  Wrede^  -E^«  54  G«  3- 
Page  $6t 

ATTESTATION, 
See  Power. 

ATTORNEY. 
1.  The  solicitor  under  a  commuBsion 
of  bankruptcy  is  not  liable  in  the 
first  instance  to  the  messeneer, 
whom  he  nominates,  for  his  bill  of 
fees;  but  if  the  solicitor  agree 
with  the  petitioning  creditor  to 
work  a  commission  for  a  sum  cer- 
tain, and  receive  a  ^reat  part  of 
that  sum,  he  will  be  liable  to  such 
messenger.    Hariop  v.  J^ckes^  E, 

54^-3-  ,  438 

3.  An  attorney  may  sue  by  attach- 
ment of  privilege,  though  his  cer- 
tificate has  expired,  and  not  been 
renewed,  if  it  be  within  a  year 
from  the  expiration  of  his  cer- 
tificate, and  though  he  has  been 
in  prison  for  above  a  year  before 
the  suing  out  of  the  writ.  Prior 
▼.  Moore,  E.   54  G.  3.  605 

ATTORNEY,  WARRANT  OF, 
See  Warrant  ot  Attorney. 

AUCTION, 
See  Stamp,  a,  3. 

AVERAGE,  PARTICULAR, 
See  Insurance,  9. 

BAIL,       » 
Su  Affidavit,  1.  3>  4»  5>  6. 
Practice,  6. 

Where  bail  in  error  was  put  in  in  va- 

.    cation,  and  excepted  to,  and  the 

plaintiJBr  in  error  gave  notice  that 


BANKRUPT. 
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they  would  justify  on  the  fiitt  day 
of  next  term,  and  before  Uiat 
day  non  prossed  his  own  writ  of 
error,  and  the  bail  did  not  justify : 
held  that  the  bail  were  not  entitled 
to  stay  proceedings  in  an  actioa 
a^nst  them  upon  the  recog* 
mzance^  nor  to  have  an  exone* 
retur  entered  on  the  bail-piece. 
Dickenson,  Executrix  of  Hunt  y*^ 
H^seltine,  M.  54&3*  Page  a  10 

BANKRUPT, 
See    Attorney,    i.     Covenant. 
Evidence,  5.  Factor,  2.  Plead* 
iNo,  I.  3.9.    Surety. 

1.  Money  given  by  a  &ther,  who  is 
a  trader,  to  his  son,  to  advance 
him  in  a  partnership  trading  con« 
cem,  is  not  within  1  Jac*  i.e.  15. 
s.  5.,  and  cannot  be  recovered  from 
the  son  by  the  assignees  of  the 
father,  who  aflterwms  becomea 
bankrupt.  Kensington,  Assignee 
of  Thomas  Chantler,  a  Bankruptf 
V.  T.  Chantler  the  linger,  M.  54 

^•3-  3« 

2.  A  debt  due  on  a  judgment  signed 
in  an  action  for  damages  after  an 
act  of  bankruptcy  committed  by 
defendant,  and  a  commission  issued 
thereon,  is  not  discharged  by  the 
certificate,  though  the  verdict  was 
obtained  before  the  bankruptcy. 
Buss  V.  Giloert,  M.    54  G.3.     70 

3.  A  debt  for  money  lent  doe  to  a 
creditor  at  the  time  when  an  act 
of  bankruptcy  is  committed  by  the 
debtor  is  sufficient  to  support  a 
commission  against  him,  though 
afterwards,  ana  before  petitioning 
for  such  commission,  the  creditor 
obtains  judgment  against  him  for 
a  sum  of  money  including  such 
debt ;  and  the  affidavit  made  in  or-> 
der  to  obtain  the  commission 
may  be  an  affidavit  of  debt^or 
money  lent.  Bryant  v.  Wkkers^ 
M.  54  G.  3*  123 

4.  A  bank* 


<90 


BANKRUPT. 


BOND. 


4.  A  bankrupt  cannot  be  pennitted 
in  an  action  brought  by  him  to  try 
the  validity  of  the  commission  to 
plead  a  prior  act  of  bankruptc3^» 
and  a  sufficient  petitioning  credi- 
tors' debt  existing  at  that  time  to 
support  a  oonunission,  in  order  to 
defeat  the  subsisting  commission. 

Page  123 

5.  The  bargain  and  sale  by  the  00m- 
missioners  to  the  assignees  of  a 
bankrupt  of  the  bankrupt's  free- 
hold lands,  does  not  relate  to  the 
act  of  bankruptcy  so  as  to  vest  the 
title  in  the  ^ignees  from  that 
time,  and,  there^re,  in  ejectment 
by  die  assignees  upon  a  demise 
laid,  after  9ie  act  of  bankruptcy 
but  before  the  bargain  and  sale, 
adjudged  ill.  Doe  d*  Esdaile  and 
Others  v.  Mitchell  and  Another, 
E.     54  G.  3.  446 

6.  The  Stat.  46  G.3.  c.  135.  j.  2. 
does  not  restrain  a  creditor  from 
proving  under  a  commission  of 
bankrupt,  a  debt  contracted  before 
tl^  act  of  bankruptcy,  on  which 

.  the  commissioii  issued,  but  after 
notice  of  a  prior  act  of  bankruptcy. 
Exparte  Bowness  in  the  matter  of 
PhiUipt  a  Bankrupt^  E.   54  G.  3. 

7«  Where  one  of  three  partners  m  a 
banking  concern  who  resided  at 
the  place  where  the  banking  house 
.was,  and  was  the  only  partner  who 
transacted  the  business,  the  other 
two  residing  at  a  distance  from^  it, 
absented  himself  from -the  banking 
bouse,  shut  it  up  and  stopped  pay- 
ment :  Held  that  this  was  not  evi- 
dence of  a  joint  act  of  bankruptcy 
by  all  three.  MUls  Assignee  of 
jL  Chambers  and  Others^  Bank- 
ruptSf  V.  Bennet,  E.    54  G.  3.  556 

B*  xne  defendant,    though  he  nas 

Siven  90  notice  that  he  intends  to 
ispute  the  proceedings  under  the 
corainissioBymay  nevertheless  give 


evidence  to  disprove  the  act  of 
bankruptcy.  Page  556 

BARGAIN  AND  SALE, 
See  Bankkupt,  5. 

BARON  AND  FEME, 
See  Husband  and  Wifs. 

BARREN  GROUND, 
See  Tithes. 

BILLS   OF   EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  A  bill  of  exchange  drawn  and  is- 
sued in  blank  for  the  name  of  the 
payee  may  be  filled  up  by  a  boni 
nde  holder  with  his  own  name,  and 
will  bind  the  drawer.  CruMey  v. 
Clarence,  M.   54  G.  3.  90 

2,  Husband  and  wife  may  sne  on  a 

Sromissory  note  made  to  the  wife 
uring  coverture.  PhUttsHrk  and 
Susannah  his  m/e  v.  PhichveH^ 
H.   54  G.  3.  393 

BILLS  OF  LADING, 
See  Freight. 

BOND, 

See  GUARANTIB.      SURKTT. 

1.  A  bond  conditioned  for  the  pay* 
ment,  by  quarterly  payments,  o^ 
an  annual  rent,is  withm  the  48  G.  3. 
e.  149.  sched.  part  i.  which  im- 
poses a  duty  on  bonds  given  as  a 
security  for  the  payment  of  any 
definite  and  certain  sum  of  money, 
and  must  be  stamped  accordingly. 
Attree  v.  Anscomb  and  Others^  M* 

54  G'  3-  88 

2.  A  bond  made  by  defendant  as 
surety  for  £.,  with  a  condition  re-> 
citing  that  E.  had  been  and  still 
was  colle!Ctor  of  the  land-tax,  and 
all  other  taxes  and  duties  imposed 
by  several  acts  of  parliament  on 

the 


BRIDGE. 

• 

the  inhftbitanto  of  the  parish  of  C, 
by  means  whereof  he  had  received 
from  the  inhabitants  divers  sums  of 
money,  and  conditioned  for  the  due 
payment  by  JS.,  from  time  to  time 
and  at  all  times  thereafter,  to  the 
receiver-general  of  taxes,  &c.  all 
and   every  sum    which  he   IE,) 
should  from  time  to  time  collect 
and  receive  from  the  inhabitants  of 
the  parish  for  or  on  account  of  any 
tax  or  taxes  then  imposed,  or  which 
should  or  might  thereafter  be  im- 
posed on  them  by  any  act  of  par- 
liament, was  held  to  be  confined  to 
the  current  year  for  which  E,  was, 
at  the  date  of  the  bond,  collector, 
although  it  did  not  appear  on  |he 
condition  that  he  was  only  appomt- 
.  ed  for  a  year,  it  being  shewn  by 
the  defendant's  plea  that  the  said 
office  of  collector  was  by  the  act 
of  parliament  an  annual  office,  and 
held  as  such  by  E.  at  the  date  of 
the  bond,  although  by  the  repli- 
cation it  appeared  that  £.  held  the 
office  not  only  for  that  year,  but 
from  thence  to  the  time  of  exhibit- 
ing plaintiff's  bill.     Hassell  and 
cSark,  Survivors  of  Savignac  and 
PaUAf  deceased^  v.  Long  and  An- 
othery  Executors  of  S.  Long^  H. 
54G.S.  Page  363 

BRIDGE, 

See  Evidence,  4- 
I.  A  bridge  may  be  a  public  bridge, 
which  S  used  by  the  public  at  all 
such  times  as  are  dangerous  to  pass 
through  the  river.     The  King  v. 
the  Inhabitants  of  the  County  of 
Northampton,  H.    54  G.  3.      262 
a.  Where  8  person  about  45  years 
back  erected  a  mill  and  dam  there- 
to for  his  own  profit,  per  quod,  he 
deepened   the   water    of  a   ford 
through  whiQh  there  was  a  public 
highway*  but  the  passage  through 
which  was,  before  the  deepening, 
very  inconvenient  at  times  to  the 
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public,  and  the  mtU^ts  afterwards 
built  a  bri  ige  over  it,  which  die 
public  had 'fever  since  used;  Held 
that  the  county  and  not  the  miller 
were  chargeable  with  the  repar- 
ation. The  King  v.  the  InhaU' 
tantsoftheCouniyofKentfE.  54 
G.  3.  Page  513 

BROKER, 

See  Factor,  2.    Iksubahcb»  io» 

Set-Off,  I,  2« 

BYE-LAW. 
A  bye-law  made  by  the  freemen  of 
a  company  of  oyster  fisfaenneny 
prohibiting  any  freeman  from  be- 
mg  engaged  in  the  trade  of  send- 
ing oysters  to  market  from  any 
other  ground  on  the  Kentish  shore 
than  the  oyster-ground  of  the  com« 
pany,  under  a  penalty  of  io2.,  and 
in  case  of  refusal  to  pay  the  same, 
that  such  freeman  shall  thenceforth 
and  until  the  fine  be  paid  be  est- 
duded  from  all  share  of  the  pro* 
fits  to  be  made  thereafter  by  the 
joint  trade  of  the  company,  is  a  void 
bye-law,    there   bemg  no  usage 
stated  to  that  extent,  but  only  an 
usage  for  the  freemen  to  make  or* 
ders  for  regulating  the  company 
and  fishery,  XMth  fines  and  penaU 
ties  for  the  breach  of  such  orderst 
and  for  prohibiting  the  freemen 
from  being  engaged  in  other  oyster- 
grounds  under  penalties  to  be  stop* 
ped  out  of  the  money  arising  bv  the 
sale  of  the  stint  of  oysUrs  in  such 
freemen.    Adley  v.  Reeoes,  M^   54 
G.  3.  53 

CANDIDATE, 

See  Hustings. 

CARRIER. 
A  carrier  who  had  eiven  notice  that 
he  would  not  be  liable  for  Ig^  or 
damage  unless  occasioned  by  the 

actual 
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actHiI  negKgence  of  the  nutjiter  or 
marinerS)  was  held  not  to  have 
waived  that  notice  by  having  on 
former  occaAJons  made  allowances 
to  the  plaintifis  for  damage,  without 
enquirmg  into  the  cause  of  such 
damage*  Evans  and  Another  v. 
Soule,  M.    54  G.  3.  Page  i 

CERTinCATE, 

Ste  Banxruft,  2.  Covknamt. 
SxTTLBM IMT  *^  by  Hiring  and 
Service^  a.  Sbttlmemt  •—  by 
Certtficate* 

CHARTER-PARTY, 
See  Freight. 

CODICIL. 

A  codicil  signed  by  the  testator  and 
attested  by  three  witnesses  'Uo  be 
taken  as  part  of  his  will,"  is  a  re- 
publication of  the  will  so  as  to 
moke  the  if'in  pass  lands  contracted 

^  for  before,  but  conveyed  between 
the  dftte  of  the  will   and   codicil. 

,  Goodtiiiet  on  the  demise  of  Edtoard 
Woodhouset  and  James  Thomas f 
and  Ann  his  JVjfe  y^John  Mere'- 
dUhtM.    54^7.3.  5 

.     COMPOSITION, 

See  AORESMENT. 

CONSTABLE, 
/See  Trespass. 

CONTRACT, 

SeelvvAvr.    Pleadimo,  i.  Sale. 
Frauds,  Statute  £/• 

CONVICTION. 

I.  A  person  who  was  the  servant  of 
B.  and^i4«,  matt-makers,  at  weekly 
wages,  was  not  considered  as  liable 
to  a  penalty  under  the  2  G.  2.c.  26. 
s»  4.  for  rowine  on  the  Thames  not 
being  quahfted,  Ac./^  hire  and 
»3 


gain^  by  reasoo  that  he  WM  in  m 
skiff  rowinj^  and  towing  some  ar- 
ticles of  his  masters'  manufacture 
to  a  ship  in  the  river,  having  been 
sent  by  them  with  their  apprentice 
to  assist  him  in  some  work  on 
board  the  ship,  and  not  being  to 
receive  any  thing  in  addition  %9 
his  wages  U)r  going  thiUier  or  row- 
ing the  skiff  to  the  ship;  and  there- 
fore the  Court  quashed  the  con- 
viction. The  King  v.  Hobson,  Af. 
54  G.  3.  Page  145 

2.  S.  P.  Rex.  V.  Taylor,  E.  30  G.  3. 

147  n. 

COPYHOLD, 

%ee  Evidence,  3.  —  Waste. 

A  parson  claimtnff  to  be  admitted  as 
heir  to  a  copyhold  need  not  ten- 
der hinaself  to  be  admitted  at 
the  Lords'  Court,  if  the  Steward, 
upon  application  to  him  out  of 
Court,  has  refused  to  admit  him. 
Doe  d. «/.  Burreil  v.  Bellamy  and 
AnotheTf  M.  54  G-  3.  87 

CORPORATION,  ' 
Sfe  Quo  Warranto,   passim. 

I.  It  is  necessary  that  a  presiding 
officer,  who  by  the  charter  of  a 
borough  forms  an  integral  part  of 
an  elective  assembly,  should  be 
present  u]^  to  the  time  when  the 
election  is  completed,  and  thci 
election  cannot  oe  proceeded  in 
during  his  absence,  although  he 
should  improperly  absent  him- 
self. The  King  v.  G.  ffUliams, 
3f.  C4G.3.  141 

1.  A  charter  which  requlfes  that  the 
mayor  should  be  an  inhabitant  re- 
siant  within  the  borough  on  pain 
ofjbrfeiting  such  sum  as  should  be 
imposed  by  the  mayor,  recorder, 
and  major  part  of  the  conunon 
council,  not  exceading  looLf  does 

sot 
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not  require  ceaiancjat  &  qudiifi* 
cation  for  holding  Uie  office*  but 
only  under  a  penalty*  •  Page  141 
3.  An  election  of  ^«  to  a  corporate 
office  in  place  of  a.  supposed  va- 
cancy created  by  By  oannot  be 
referred  to  an  exiating  vacancy 
created  by  C.  The  King  v*  Smith, 
H.  54  j6.  5.  406 

COSTS. 

a  joint  plea  of  not  guilty  to 
and  assault,  if  one  de- 
ant  be  found  guilty/ wiUi  \s. 
and  IS*  costSy  and  the 
otlierlicquitted,  the  latter  is  only 
entitled  to  40^;  costs.    Hughes  v. 
Chitti^  and  Pantland,  M.  54  G.  3. 

172 

2.  This  Court  irill  not  reftrr  it  to  the 
master  to  tax  the'i^intiff  hisxn^ 
in  error  in  parliament  on  a  judg- 
ment affirmed  on  error  in  Dom. 
^oc  without  awarding  costs,  and 
remitted  to  this  Court  to  the  end 
that  such  proceedings  may  be 
had  thereon  as  if  no  such  writ  of 
error  had  been  brought.  Beale 
▼.  Thwnson^  M.   54  G.  3.       249 

3.  The  plaintiff  is  not  entitled  to 
costs  to  the  time  of  defendaht*8 
paying  money  into  court  after  the 
defendant  has  obtained  judgment 
as  in^case  of  a  nonsuit*  'Crasty  and 
Another y.Olorenshawt  H.  54Cr.3. 

335 
4«  It  is  too  late  for  the  defendant  m 
the  term  after  judgment  siflpied 
and  execution  levied,  to  tippiy  to 
enter  a  suggestion  on  the  court 
of  conscience  act  to  deprive  the 
plaintiff  of  his  costs,  if  he  could 
nave  applied  in  the  same  term. 
Watchom  v.  Coo*,  //.    54  G.  3. 

348 

COUNTY, 

SU   BrIDOS.      HsaXVORDSHlRS. 


COVENANT, 
See  LbasB)  i. 

Where  upon  a  dissolution  of  part- 
nership between  three  partners, 
two  of  the  three  aSssigned  to  the 
other  all  their  shares  in  the  part- 
nership debts  and  e^cts,  ana  the 
other  covenanted  to  pay  all  debts 
then  due  from  the  partnership,  and 
to  indemnify  the  two  fVom  the 
payment  of  tne  same,  and  fWmi  all 
actions  and  costs-  bv  reason  ct'Ae 
non-payment  of  tne  samev  and 
afterwards  became  bankmpC^  aUd 
a  commission  issued  against  him, 
under  whibh  he  obtained  hk  cer- 
tificate, and  afterwards  the  holder 
of  a  bill  accepted  by  the  three 
partners,  and  due  before  ^e  disso- 
lution of  the  partnership,  sued  the 
two,  and  they  were  obliged  to  pay 
the  bill :  Held  that  by  stat.  49.  G.u 
c.  121.  ^.  8.  the  certificate  mi^ht- 
be  pleaded  in  discharge  of  an  action 
brought  by  the  two  against  ihe 
other  upon  his  covenant.  Wood 
and  Another  v.  Dodgson^  AT. 
54  G.  3,  Page  195 

CUSTOM, 

See  EviDiKCB,  3. 

CUSTOMARY  ESTATES, 

See  Evidence,  6.  Inclosxjrb-act, 

2«    Trovxr. 

DEBTOR  AND  CREDITOR, 
See  AQi^xEMaNT« 

DEMAND, 
See  Lea  SB,  4. 

DEVIATION, 
See  IssvvLAVct,  u 

DEVISE. 
I .  Devise  of  all  and  singular  other  his 
freehold,  copyhold^  and  leasehold 
messmagef, 


fc* 


OEVISB. 


ine^niages,  ftmur,  lands,tenenientf , 
and  hereditaments  whatsoever  and 
wheresoever,  not  before  devised, 
equally  between  W.  and  T.  for 
their  Joint  lives,  remainder  to.  the 
children  c^  M.  and  their  heirs  male 
iMad  femide,  was  held  to  pass  a  life 
estate  tQ  ^.and  T.  in  the  after- 
pvrchased  lands,  notwithstanding  a 
subsequent  devise  of  *'  all  the  rest 
and  residue  of  all  his  real  estate 
not  before  disposed  oi^  and  all 
other  his  estates  and  interests  what- 
soever vested  in  him  as  mortgagee 
or  trustee  under  any  deed,  or  will,^ 
or  otherwise  howsoever,  and  of 
all  the  rest  and  residue  of  his 
personal  estate  to  his  wife,  her 
Aeirs,  executors,"  £cc.  Goodtitle 
iu  Edward  JVoodhatue,  and  James 
Thonms  and  Ann  his  toifeT,  John 
MeredUh^  M.    54  G.  3.      Page  5 

9k  Devise  of  a  reversionary  estate  in 
a  messuage,  &c«  to  the  testator's 
wife  for  the  term  of  her  natural 
life,  and  from  and  after  her  de- 
cease to  the  heirs  of  her  body  by 
the  testator  lawfully  begotten,  or 
to  be  begotten ;  and  for  want  of 
such  issue  remainder  over;  the 
wife  is  tenant  in  tail  after  possi- 
bility, aft;er  the  period  from  her 
husband's  death,  when  she  might 
have  had  issue  by  him,  though 
tiiett  never  was  any  issue  of  the 
marriage.  H.  Piatt  and  Mary 
his  wfey.Pondesy  M.  s±  G.  3.  6s 

3.  Devise  of  all  his  real  and  person^ 
estate  wheresoever  and  whatso- 
ever equally  to  his  sisters  M.  and 
£•,  or  to  the  survivor  of  them, 
and  to  be  disposed  of  bv  the  sur- 
vivor as  she  may  by  will  devise : 
held  that  the  sisters  did  not  take 
as  tenants  in  oonnnon  fee ;  nor 
supposing  them  to  be  tenants  in 
common  for  life  with  a  contingent 
femainder  in  fee  to  the  survivor, 
or  with  a  power  to  the  survivor  to 
dispose  or  the  fee  by  will,  was  it 


ELEcnoir. 

itaeh  a  contingent  remainder*  at 
was  deviseable  by  a  will  made  by 
one  in  the  lifetime  of  both  the 
sisters,  or  was  the  power  well  exe- 
cuted by  such  will.  Dae  d.  Cal^ 
kin  and  Others  v.  TonMnsms  and 
Others^  M.  54  G.  3.      Rwe  165 

4.  Devise  of  ''  all  and  singubr  my 
effects  of  what  nature  or  kind  so* 
ever,"  will  not  pass  the  real  estate, 
where  it  cannot  be  collected  from 
thq  will  itself  that  such  was  the 
testator's  intention.  Doe  d.  Eliz. 
Hick  V.  Dringi  E.    54  G.  3. 

5.  Devise  to  the  use  of  J.  C.  his 

brother  for  life ;  and  from  and  af- 
ter his  decease  to  his  first  and 
other  sons,  according  to  their  se- 
niority of  age  and  priority  of  birth ; 
and  if  J.  C.  should  die  without 
such  issue,  and  before  they  arrive 
at  21,  then  to  the  use  of  J.  M. 
(eldest  soQ  of  T.  M.  his  broUier- 
in-law),  aud  his  son  or  sons  li- 
mited as  aforesaid ;  and  if  «/.  M* 
should  die  leaving  no  son  or  sons 
as  aforesaid,  then  to  «/•  M,  second 
son  of  T.  M.  and  his  son  or  sons 
limited  as  aforesaid,  and  if  the 
said  «/.  M*  should  die  leaving  no 
son  or  sons  in  the  manner  afore- 
said, then  to  die  use  of  his  niece 
A,  M.y  her  heirs  and  assigns  for 
ever :  Held  that  J,  C,  having  died 
without  issue;  J.M.  (the  eldest 
son  of  r.3f.)  took  an  estate  for 
life,  and  W.  C.  M.  (his  only  son 
who  had  attained  21),  took  a 
vested  indefeasible  remainder  in 
fee.  MarshaUy.HiU,  E.  s^G.i* 
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EJECTMENT, 

See  Bankrupt,  5.-*- Lease,  5. 

Notice. 

ELECTION, 
See  CoapoRATiov,  i.  3. 

ERROR, 


fiSCAPE. 


EVroENCE* 


6i| 


ERROR,  WRIT  OR 

t.  A  writ  of  error  may  operate  as 
a  stay  of  proceedings,  though 
sued  out  before  interlocutory  judg- 
ment.    Emanuel  v.  Marttfif    H. 

2*  The  Court  refused  to  set  aside  an 
execution  issued  pending  a  writ  of 
error,  where  after  judgment  against 
defendants,  their  attorney  pro- 
posed to  give  a  cognovit  for  the 
debt  and  costs  payable  at  a  future 
time,  and  offered  to  sign  it,  ob- 
serving that  it  would  save  expepce 
to  the  parties,  as  he  should  other* 
wise  be  under  the  necessity  of 
bringing  a  writ  of  error  to  obtain 
the  time  he  had  requested  m  the 
cognovit,  for  that  he  must  obtain 
time.  Spooner  and  Others  y. 
Garland  and  Others,  £.54  G.  3. 

474 
3.  Where  defendant  on  being  served 

with  process  declared  to  pTaintiiF^s 
attorney  he  could  not  pay,  that  it 
was  useless  to  go  on  with  the 
action,  as  he  would  delay  all  he 
could,  and  when  he  had  got  judg- 
ment, would  bring'  a  writ  of  error, 
and  put  it  off  all  in  his  power,  and 
afterwards  brought  a  writ  of  error, 
and  on  the  plaintiff's  proceeding  to 
execution,  requestea  him  to  ke^ 
it  secret,  and  acknowledged  that 
he  bad  shewn  him  lenity,  and  re- 
quested that  he  might  pav  the 
money  by  instalments :  held  that 
the  defendant  had  admitted  that 
the  writ  of  error  was  for  delay,  so 
as  to  prevent  its  being  a  super- 
sedeas* Havakins  v.  Snugs,  E. 
54  G.  3.  476 

ESCAPE. 

The  nominal  plaintiff  in  ejectment, 

IB  whose  name  the  mesne  profits 

have  been  recovered,  may  sue  for 

as  escape  of  die  defendant  in  ex- 
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lectttlon  tot  such  mesne  profits.  Doe 
V,  Janes,  E.  54  G.  3.       Page  473 

EVIDENCE, 
See  Bankrupt,  7, 8.   SsTTLaMXNT 

BY     CXRTIFICATB.        StAMP,      2* 

Venue. 

I.  The  undertaking  of  the  plaifttiff 
upon  the  usual  rule  for  bringing 
back  the  venue  to  Middlesex,  is 
satisfied  by  the  production  of  the 
commission  of  bankruptcy  attested 
at  Westminster^  Kensington,  As* 
signee  of  T.  Chantler,  aoankrupt, 
V.  T.  Chantler  the  yowiger,    M* 

54  G.  3.  36 

t.  A  notice  to  quit  in  writing,  signed 
by  the  party  giving  it,  andattested 
by  a  witness,  must  be  proved  by 
calling  that  witness,  or  his  ab- 
sence must  be  accounted  for; 
proof  that  it  was  served  on  the 
tenant,  that  he  read  it,  and  did 
not  object  to  it,  is  not  sufficient. 
Doe  d*  Sir  F»  St/kes,  R.  Benson  v« 
Durnfbrd,  M.  54  G.  3.  6a 

;.  A  single  instance  of  a  surrender 
in  fee  by  tenant  in  special  tail  of 
a  copyhold  estate,  is  evidence  to 
prove  a  custom  within  the  manor 
to  bar  entails  by  surrender,  though 
the  surrenderor  has  not  been  dead 
twenty  vears,  and  though  one  in- 
stance be  proved  of  a  recovery 
sufiered  by  tenant  in  tail  to  bar 
the  entail.  Roe  d.  Bennett  v. 
J^ery,  Af.  54  G.  3.  92 

4*  l4>on  not  guilty  to  an  indictment 
against  the  inhabitants  of  a  county, 
for  not  repairing  a  public  bridge, 
it  is  competent  to  the  defendants 
to  jy^ve  evidence  of  the  bridge 
having  been  repaired  by  private 
individuals.  The  King  v.  The  In* 
habitants  of  the  County  qf  North- 
ampton,   H.  54  G.  3.  262 

In  an  action  by  a  bankrupt  against 
the  petitioning  creditor  to  try  the 
valiaity  of  the  commission,  proof 
Tt  that 


it6 


EVroENCE. 


FACTO*. 


that  the  bankrupt  and  pedtioning 
creditor  attended  the  second  meet- 
ing of  the  commissioners,  and  dis- 
cussed befor^them  the  debt  due  to 
the  petitioning  creditor,  and  pro- 
duced their  accounts,  and  that  the 
bankrupt  objected  to  part  of  the 
petitioning  creditor's  account^and 
the  commissioners  ticked  off  such 
items  in  it  as  they  allowed^  and 
struck  a  balance  of  169/.,  was 
held  to  be  evidence  to  be  lefl  to 
the  jury  of  an  implied  admission 
by  the  bankrupt,  from  his  conduct 
and  demeanour  before  the  com- 
missioners^  tliat  such  a  balance 
was  du3,  but  not  of  an  adjudi- 
cation by  them  by  their  own  au- 
thority, or  of  an  award  made  by 
them  with  the  consent  of  parties ; 
and  therefore  where  it  had  been 
so  left  to  the  jury,  the  Court 
granted  a  new  trial.  Jarrett  v. 
Leonard^  H.  54  G.  3.      Page  265 

f.  Evidence  that  the  tenants  of  de* 
fendant*s  estate  for  thirty  years 
and  upwards  bad  publicly,  and 
without  interruption  from  tne  lord 
and  with  his  knowledge,  cut  and 
sold  the  planted  woods  on  the 
estate  in  lar^e  quantities,  was  held 
to  be  admissible  in  this  case,  and 
therefore  a  new  trial  was  granted ; 
but  evidence  of  reputation  that 
the  tenants  of  defendant's  estate 
had  the  right  of  cutting  and  selling 
planted  wood  was  held  not  to  be 
admissible.  Blackettf  Baronet^  v» 
Afan/  AnneLffwes,E.  54  G.  3.  404 

7.  Upoa  an  indictment  against  the 
parish  of  f/.  for  rnot  repairing  a 
highway,  an  award  made  by  com- 
missioners under  an  inclosure  act, 
which  awarded  the  highway  to  be 
ia  a  different  parish,  was  holden 
not  to  be  admissible  evidence  for 
the  defendants,  without  shewing 
that  the  commissioners  had  given 
tlie  previous  notices  required  by 
t^e  act  before  they  'ascertained 


the  boundaries  ^  it  appearing  that 
the  usage  had  not  been  pursuant 
to  the  award*  the  defendants  ha^ 
ing  since  the  award,  as  well  as 
before,  repaired  the  highway.  The 
King  V.  The  ItihaUtants  of  Htu- 
lingfield,  E.  54  G.  v  Page  558 
%.  In  an  action  by  plaintiff  claim- 
ing under  an  elegit  for  u;5e  and 
occupation,  an  examined  copy  of 
the  judgment  roll,  containing  the 
award  of  degit  and  return  of  the 
inquisition,  is  evidence  of  plaintiffs 
tit£e,  without  proving  a  copy  of 
the  elegit  and  of  the  inquisition. 
RanubMom  and  Others^  v.  Duck- 
hurstf  E.  54  G.  3*.  565 

EXECUTION^ 

See  Escape.    Error,  Writ  of. 

Practice,  3* 

FACTOR. 

I.  Where  plaintifi  consigned  goods 
^  to  their  factor,  ivho  not  having 
funds  to  [)ay  therfreight  and  dutief>r 
agreed  with  defendants  that  thej 
should  take  charge  of  the  con- 
signment, pay  the  freight  and 
duties,  ana  sell  the  goods,  and 
have  one  half  the  usual  commis- 
sion on  such  sale ;  and  defendanU 
accordingly  paid  the  freight  and 
duties,  and  received  the  goods, 
after  which  the  factors  became 
bankrupt,  having  before  informed 
defendants  that  finegoods  were  the 
plaintiffs';  but  defendants  notwith- 
standing sold  the  goods:  held 
that  on  trover  by  the  plaintifik,  the 
defendants  had  not  a  right  to  re- 
tain for  the  freight  and  duties  af^er 
deducting  the  balance  duefionvthe 
factors  to  the  plainti^  at  the  time 
of  the  bankruptcy.  Solly  and 
Another  v.  Ratnbone  and  Others^ 
H.  54  G.  3.  298 

3.  Where  C.  consigned  goods  to  M. 
their  broker,  upon  a  del  credere 
commission,   for  sale,   and  drew 

biUs 


FREIGHT. 


GUARANTIE.         627 


bills  on  hiin  in  advance,  which  Af« 
accepted  but  never  paid,  and 
afterwards  without  the  knowledge 
of  C,  placed  the  goods  with  H.^ 
another  broker,  upon  a  del  credere 
commission y  and  upon  an  agree- 
ment to  divide  the  commission 
with  him,  and  obtained  his  ac- 
ceptances for  the  amount,  and  H, 
sold  the  goods^  and  a^erwards 
.  became  bankrupt,  and  his  assignees 
received  the  proceeds  of  those 
sales,  and  the  accej^tances  of  H. 
were  proved  under  his  commission, 
and  a  dividend  received  upon 
them :  held  that  the  assignees  t)f 
i/.  were  liable  to  the  assignee  of 
C  who  had  also  become  bankrupt, 
for«  the  amount  of  the  proceeds, 
in  an  action  for  money  had  and 
received.  Cochran^  Assignee  of 
Campbell  and  Orr^  bankrupts^  v. 
Irlam  and  Other s^  •^•53  ^*  3* 
Page  301 

FALSE  PRETENCES, 

See  Indictment. 

FORFEITURE,  ' 
Sd6  Lease,  i.    Waste. 

FRAUDS,  STATUTE  OF, 
See  Infant. 
A  bill  of  parcels,  in  which  the  name 
of  the  vendor  is  printed,  and  that 
of  the  vendee  written  by  the  vendor 
is  a  sufficient  memorandum  of  the 
contract  within  the  statute  of 
frauds  to  charge  the  vendor, 
Schneider  v.  Norris,  ii.54  G.  3. 
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FREIGHT, 

See  Insurance,  7. 

Where  a  ship  was  chartered  on  a 

voyage  out  and  home  for  a  specified 

time,  at  a  certain  rate  of  payment 

on  the  homeward  cargo  in  full 


for  the  hire  of  the  ship  for  the  said 
time,  to  be  paid  in  part  by  an  ad" 
vance  on  tne  ship's  clearing  for 
the  outward  voyage,  and  the  rest 
on  her  return,  by  bills  payable  at 
a  future  day,  and  on  the  loading 
the  homeward  cargo,  a  bill  of 
lading  was  signed  to  deliver  the 
goods  to  the  charterers  or  their 
assigns,  he  or  they  paying  freight 
for  the  said  goods  as  per  charter* 
party :  held  that  the  indorsees  of 
the  bill  of  lading,  for  valuable 
consideration,  were  not  liable  to 
the  iship  owner  upon  an  implied 
assumpsit  to  pay  the  freight  arising 
out  of  the  receipt  of  the  goods 
under  the  bill  of  lading.  Moorsom 
and  Another  v.  Kymer  and  OtkerSf 
H.  54  G.  3,  Page  303 

GUARANTIED 

A  bond  entered  into  by  A.  and  B^ 
to  the  plaintiffs,  to  enable  A.  to 
carry  on  his  trade,  conditioned  for 
the  payment  of  all  such  sums  not 
exceeding  3000/.  which  should  at 
any  time  thereafler  be  advanced 
by  plaintiffs  to  A*,  is  not  a  con- 
tinuing guarantee  to  the  extent  of 
3000/.  for  advances  made  at  any 
time,  but  only  a  guarantie  for  ad- 
vances Once  made  to  the  extent  of 
3000/.  Payments  made  generally 
to  the  plaintiffs  on  the  account  of 
^  A.  may  be  applied  by  them  in 
liquidation  of  a  balance  existing 
against  A.  before  the  execution  of 
the  bond,  and  B.  cannot  insist 
upon  their  being  applied  in  ex- 
oneration of  his  liability  on  the 
bond,  although  at  the  time  of  his 
entering  into  it,  plaintiffs  did  not 
give  him  notice  that  any  balance 
was  then  existing  against^.  Kirbu 
and  Others  v.  I'he  Duhc  of  Mart 
borough  and  Another^  M.  S^G.^. 

i3 
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6i8      HABEAS  CORPUS. 


INCLOSUBE-ACT. 


HABEAS  CORPUS, 
See  Recoed. 
':  A  return  to  a  habeas  corprs  for 
;  the  discharge  of  an  apprentice 
above  the  age  of  twenty-onet 
Stating  the  custom  of  London,  that 
cyery  citizen  and  freeman  of  the 
city  may  take  as  an  apprentice  any 
person  above  the  age  of  fourteen 
and  undhr  tvcenty-one,  to  serve  for 
seven  years  or  more,  must  shew 
that  the  apprentice  was  within 
those  A^es  when  he  bound  himself 
apprentice ;  for  the  Court  will  not 
intend  that  from  matter  dehors 
the  return.  John  JVilliam  Eden's 
Case,  M.  54  6.  3.  Page  226 

2.  The  Court  refused  leave  to  amend 
the  return  ib. 

3.  Quaere,  whether  an  apprentice  by 
the  custom  of  London  is  com- 
pellable Co  serve  after  twenty-one 

ib. 

4.  The  Court  granted  a  rule  nisi 
for  a  habeas  corpus  on  behalf  of 
an  oiRcer  under  military  arrest  for 
charges  of  miscondupt,  on  an 
affidavit  complaining  that  he  had 
not  been  brought  to  trial  pursuant 
to  the  23d  article  of  war,  as  soon 
as  a  court  martial  could  be  con* 
veniently  assembled ;  but  it  being 
stated  upon  the  affidavit  of  the 
Judge  Advocate  General,  in  an- 
swer, that  proceedings  were  in- 
stituted as  soon  as  could  con- 
veniently be,  and  according  to  the 
course  of  office,  and  tnat  the 
Irial  had  been  postponed  partly  on 
account  of  the  absence  or  the  pri- 
soner's witnesses,  the  Court  dis-^ 
charged  the  rule.  Richard  Blake's 
Casey  H.  54  G.  3.  428 

5.  S.  P.  Humphrey  Wade's  Case,  H. 
24  G.  3.  429  n. 

6.  Application  for  a  habeas  corpus 
under  the  43  G.  3.  c.  140.  ought 
to  be  made  to  a  judge  out  of 
Court.  Gordon's  Case,E.s^G.$. 
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HEREFORDSHIRE. 
Here/brdshire  is  the  next  adjoining 
English  county  to  South  Wales 
for  the  trial  of  issues  arising  there ; 
therefore  where  on  ejectment  Hot 
lands  in  Cardigan  the  venire  waa 
awarded  out  of  Salop,  and  objec- 
tion was  thereupon  made  at  the 
trial,  and  a  verdict  found  for  the 
plaintiff,  the  Court  arrested  the 
judgment :  and  though  it  appeared 
that  SaU^  was  in  ract  nearer  to 
the  lands  in  question,  and  more 
easy  of  access,  that  was  held  not 
to  vary  the  practice.  Goodrighi 
on  the  demise  of  Richards  ▼•  WH- 
Hams;  H.  54  G.  3.  Page  270 

HUSBAND  &  WIFE. 

Husband  and  wife   may  sue  on  a 

Sromissory  note  made  to  the  wife 
uring  coverture.  Philliskirk  and 
Susannah  his  wife  v.  Pbukadl, 
//.54G.3.  393 

HUSTINGS. 
A  person  who  is  nominated  and 
elected  to  serve  in  parliament  for 
the  city  of  Westmuuter  without 
being  present  at,  or  in  any  way  in- 
terfermg  himself,  or  by  his  agents, 
with  the  election,  or  holding  him- 
self out,  or  authorizing  any  one 
else  to  hold  him  out  as  a  candidate, 
but  afterwards  takes  his  seat  in 
the  House  of  Commons,  is  not 
chargeable  under  stat.  51  O.  3. 
c.  126.  with  the  expences  of  the 
hustings.  Morris  v.  Sir  Francis 
Burdett,  M*s\  ^-  3*  212 

INCLOSURE-ACT, 
iSee  Appeal,  i.    Evidskcb,  7. 

I.  A  private  inclosure  act,  which 
%  gives  an  appeal  to  the  quarter  ses- 
sions withm  four  months  after  the 
causeof  complaint  shall  have  arisen, 
to  the  party  grieved  by  any  thiqg 
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INCLOSURE-ACT. 


INFANT. 
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done  m  pursuance  of  that  or  of  the 
general  inclosure  act  (other  than 
and  except  such  determinations  as 
are  by  that  or  by  the  general  inclo« 
sure  act  declai^  to  be  binding, 
finaly  and  conchisive)  does  not  give 
any  appeal  to  a  party  complaining 
that  tbe  commissioners  have  omit- 
ted to  set  out  a  partfcular  road  as 
a  public  road,  against  their  deter- 
mmation:  and  supposing  it  did, 
yet  he  must  ameal  within  4  months, 
and  cannot'  after  that  time  when 
the  commissioners  set  out  the  road 
as  a  private  road  appeal  against 
that  determination,  his  cause  of 
complamt  being  that  it  is  not  set 
out  as  a  public  road,  and  not  that 
it  is  set  out  as  a  private  road.  The 
Xmfr  V.  The  Commissioners Jor  in" 
dostng  Lands  in  the  parish  cfDean^ 
in  the  County  of  i^umbertandf  M. 
S^G.3.  Page  80 

2.  Where  allotments  were  made  and 
awarded  to  fV.  £.,  in  respect  of 
several  customary  estates,  of  which 
he  was  seised  in  fee  according  to 
the  custom  of  the  manor,  under  an 
agreement  between  the  lord  of  the 
manor  and  the  commoners,  and  an 
award  made  thereon,  which  were 
confirmed  by  an  inclosure  act,  and 
which  agreement  contained  a  clause 
saving  to  the  lord  ail  mines,  and 
all  royalties  and  privileges  in  tam 
amplo  modo  as  he  had  enjoyed  the 
same  within  the  ancient  customary 
tenements,  and  thcaward  contain- 
ed also  a  clause  saving  to  the  lord 
all  seignories  and  roydties  incident 
to  the  manor,  and  the  act  saved 
to  him  all  rents,  services,  courts, 
&c.  and  all  other  royalties,  jun 
risdictions,  and  pre-eminences  in- 
cident to  the  manor  in  tam  amplo 
modo  as  he  might  have  enjoyed 
the  same  in  case  the  act  had  not 
been  made;  and  also  contained  a 
clause  that  nothing  should  alter  or 
annul  any  settlements,  &c.  afiect. 


ing  the  lands  to  be  inclosed,  but 
that  the  several  allotments  should 
be  held  by  the  several  persons  to 
whom  allotted  to. the  same  uses, 
and  for  the  same  estates,  and  sub- 
lect  to  such  limitations,  8cc.  as  the 
lands  in  respect  of  which  such  al- 
lotments we  made,  were  limited  to: 
held  that  the  allotments  so  made 
were  freehold  and  not  customary 
estate;  and  therefore  were  not 
within  the  custom  of  the  manor, 
that  customary  estates  are  not  de- 
viseable  by  will.  Doe  d,  Lauoes  v. 
Davidson^  M*  54  G.  3.  Page  175 
3.  A  lord  of  the  manor  was  held  en- 
titled to  an  allotment  under  an  in- 
closure act,  in  respect  of  his  de- 
mesnes of  the  manor,  over  and 
above  the  allotment  awarded  to 
him  by  the  act  in  respect  of  his 
right  as  lord  of  the  manor.  Arun^ 
dell  V.  Viscount  Fahnouih^  E. 
54  G.  3.  Page  440 

INDICTMENT. 

An  indictment  on  ^o  G.  2.  c,  24.  for 
obtaining  money  by  false  pretences» 
must  negative  by  special  averment 
the  truth  of  the  pretences ;  it  is  not 
enough  to  charge  that  the  defcn- 
dJUitfalsdy pretended^  &c.  (setting 
forth  the  pretences),  by  means  of 
which  said  folse  pretences  he  ob« 
tained  the  money,  &c. ;  therefore 
for  want  of  such  averment  in  the 
indictment  the  Court  reversed  the 
judgment.  The  King  v.  H.  D. 
Perrotty  H.  54  G.  3.  379 

INFANT. 
An  Infant  may  sue  on  a  contract 
in  part  executed  by  him,  and  which 
is  tor  his  benefit ;  therefore  where 
defendant  on  the  12th  of  October 
agreed  to  sell  to  plaintiff  (an  in- 
fant) all  the  potatoes  then  growing 
on  three  acres  at  so  much  per  acre, 
to  be  dug  up  and  carried  away  by 
T  i  3  plaiiu 
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INSURANCE. 


plaintiff,  and  plaintiff  paid  40/.  to 
defendant  under  the  agreement, 
and  dug  a  part  and  carried  away  a 
part  of  those  dug,  but  was  pre- 
vented by  the  defendant  from  dig- 
ging and  carrying  away  the  residue : 
Held  that  he  was  entitled  to  re- 
cover for  this  breach  of  the  agree- 
ment; and  that  such  agreement 
(being  by  parol)  was  not  within 
the  4th  section  of  the  statute  of 
frauds.  Warwick  (anT  Infant)  by 
J.  Monteithy  his  next  Jriendj  v. 
Bruce^  M.  54  G.  3.         Page  205 

INSOLVENT  DEBTOR. 

I.  Defendant  in  custody  on  an  at- 
tachment for-  non-pa3rment  of 
money  awarded  by  the  Master  to 
the  prosecutor  of  an  indictment 
for  an  assault,  of  which  defendant  is 
convicted,  is  not  entitled  to  his 
discharge  under  48  G.j.  e.  123. 
fifter  having  been  in  prison  12  cal- 
endar months,  although  the  sum 
awarded  for  damages  do  not  ex- 
ceed 20/.  exclusive  of  costs. 
The  King  v.  Charles  Dunne,  M. 
54  G.  3.  201 

^.  A  person  discharged  under^  i  G.  3 . 
c.  125.  (insolvent  act,)  is  liable  to 
his  surety  for  the  arrears  of  an 
annuity  due  since  his  discharge, 
which  the  surety  has  been  obliged 
to  pay.  Page  v.  BusseU,  E.  54  G.  3. 

INSURANCE, 

See  S£T-OFF,  2. 
|.  Policy  of  assurance  on  goods  at 
•  and  from  Londtm  to  the  snipes  dis^ 
charging  port  or  ports  in  the  Baltic, 
U)ith  liberty  to  touch  at  any  port 
cr  ports  Jbr  orders  or  any  other 
purpose,  and  to  touch  and  stay  at 
any  ports  or  places  whatsoever  and 
wheresoever :  held  that  the  ship 
having  touched  at  Cfor  orders  and 
gone  on  to  &y  a  more  distant  port  for 


farther  orders,  and  having  received 
orders  at  S.,  because  it  was  unsafe 
to  land  there  to  return  to  C,  and 
wait  for  orders,  might  so  return  to 
C  without  being  guilty  of  a  deri- 
ation ;  it  being  found  that  she  went 
to  S.  for  orders  in  the  prosecution 
of  her  voyage,  and  returned  to  C. 
to  obtain  orders  as  to  the  farther 
progress  of  Uie  voyage,  and  no 
fraud  being  found.  MeUish  and 
Another  v.  Andrews,  M.  54  G.  3. 
Page  27 

.  Policy  of  insurance  on  ship  and 
goods  at  and  from  London  to  any 
ports  in  the  Baltic,  with  liberty  to 
carry  simulated  papers  and  clear- 
ances, and  until  safely  warehoused 
in  the  wardiouses  of  the  consignees 
at  the  port  of  discharge,  at  ao 
guineas  per  cent,  premium :  hdd 
that  the  underwriter  was  liable  for 
a  loss  arising  from  confiscation  by 
the  Prussian  government,  notwith- 
standing the  persons  in  whom  the 
interest  was  averred  were  Prussian 
subjects,  Prussia  not  being  at  war 
with  this  country ;  it  being  found 
that  at  the  time  of  effecting  -  the 
policy  all  direct  commerce  be- 
tween this  country  and  the  ports 
in  the  Baltic  was  prohibited  bj 
the  powers  possessing  ports  there, 
but  that  notwithstanding,  an  ex- 
tensive course  of  commerce  was 
carried  on  between  this  coun- 
try and  those  ports  by  means  of 
simulated  papers  and  clearances, 
which  was  well  known  to  all  de- 
scriptions of  persons  such  as  plain- 
tiffs and  defendant.  Simeon  and 
OUicrs  V.  Bazett,  M.g^G,^.     ^ 

.  Although  a  licence  **  to  plaintiff 
of  London,  merchant,  on  behalf  of 

,  himself  and  other  British  and  neu- 
tral merchants  to  export  on  board 
a  certain  vessel  bearing  any  flag 
except  the  French,  a  specified  car- 

fo  from  London  to  any  port  in  the 
)a/^ic  not  under  blockade,  and  to 
whom* 


INSURANCE, 


%i 


<irhoinsoever  the  property  may  ap- 
pear to  belong/  was  held  not  to 
protect  a  part  of  the  cargo  which 
was  the  property  of  Russian  sub- 
jects at  the  time  of  the  shipraenty 
Rtissia  being  then  at  war  with  this 
country,  so  as  to  entitle  the  plain- 
tiff to  recover  in  respect  of  that 
part  upon  a  policy  effected  by  him 
as  the  agent  for  and  by  the  orders 
of  those  Russian  subjects,  the  loss 
bein^  occasioned  by  seizure  and 
confiscation  in  a  Russian  port  by 
commi8sionei::s  appointed  by  the 
Russian  government;  yet  as  the 
licence  was  also  obtained  and  the 
policy  effected  by  the  plaintiff  on 
.his  own  account,  and  as  agent  foi> 
certain  Hamburgkers  who  were  re- 
spectively interested  in  separate 
and  distinct  proportions  of  the 
car^o;  held  that  plaintiff  was 
*  entitled  to  recover  in  respect  of 
his  own  interest  and  that  of  the 
HamhureherSy  Hamburgh  being  in 
a  state  of  permissive  neutrality  with 
this  country.  Hagedom  v.  Bazetty 
M.  54  G.  J.  Page  loo 

4.  Policy  of  assurance  on  goods  at 
and  from  G.  to  the  ship's  port  of 
discharge,  beginning  the  adventure 
on  the  said  goods  from  the  loadine 
thereof  aboard  the  said  ship :  held 
that  the  policy  did  not  cover  goods 
loaded  at  an  anterior  port,  though 
they  were  in  a  loaded  state  and  in 
good  safety  at  G.  just  before  ef- 
fecting the  insurance.  Mellishand 
Another  v.  AUnutf  M*  C4  G.  3 .  1 06 

5.  Declaration  on  a  policy  of  assu- 
rance on  goods  at  and  from  X.  by 
land  carriage  to  H.,  and  at  and 
from  thence  by  a  packet  to  G., 
beginning  the  adventure  on  the 
goods  from  the  loading  on  board 
the  ship,  and  averred  that  the  goods 
were  delivered  at  L.  to  carriers  to 
be  carried  from  L.  by  land  carriage 
to  //.,  and  by  Utiejraud  and  neg- 
tigence  of  the  servants  and  persons 


emjioyedbythe  carriers  were  wholly 
lost :  held  that  this  was  a  loss  with- 
in the  meaning  of  the  policy,  which 
was  the  usual  prmted  form  of  ma- 
rine policy*  containing  the  usual 
printed  enumeration  of  risks  t  and 
that  it  was  not  necessary  to  aver 
that  the  goods  were  loaded  at  JL« 
to  be  carried  to  H.  Boehm  and 
Another  v«  Comber  M.  54  G»  3. 

Page  17a 
6.  Policy  of  assurance  on  goods 
(copper  and  iron)  at  and  from  L. 
to  Q.,  warranted  free  of  particular 
average,  and  the  sliip,  owins  to 
sea  damage  in  the  course  of  her 
voyage,  was  obliged  to  run  iato 
port  and  undergo  repair,  and  some 
part  of  the  goods  were  damaged, 
and  the  repairs  detained  her  so  long 
as  to  prevent  her  reaching  Q.  that 
season,  and  no  other  ship  could  be 
procured  at  that  or  a  neighbouring 
port  to  forward  the  cargo  in  time, 
so  that  the  voyc^e  was  abandoned, 
and  the  ship  afterwards  sailed  on 
another  voyage:  held  that  this 
was  not  a  total  loss  of  the  goods, 
and  that  the  assured  could  not 
abandon.  Anderson  and  Another 
V.  WaUisy  M.  ^±  G.  3.  240 

Policy  on  freight,  valued,  at  and 
from  R.  and  any  port^  in  the  Babi€ 
to  any  ports  in  the  United  King- 
dom, and  the  ship  was  chartered 
with  a  cargo  from  £.  to  some  port 
in  the  BaUic  not  beyond  i2.,  and 
from  thence  to  J3.,  there  to  take  in 
a  homeward  car^o,  &c.,  and  sailed 
from  Z.  and  arrived  at  R,y  where 
she  was  detained  for  five  weeks 
and  prevented  from  loading  by 
order  of  the  government,  and  the 
freighter  never  loaded  her,  and  a 
few  days  afler  the  detention  ceased 
the  frost  set  in,  which  detained  her 
there  till  the  spring,  when  she  pro- 
cured a  freight  from  other  persons, 
and  returned  with  it  to  JL.,  but  the 
e^pences  of  her  detention  exceed- 
T  t  4  «d 
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JUSTICES. 


ed  mtch    freight:  held  that  the 

•  policy  had  attached  at  the  time  of 
the  <{eteDtion,  but  that  freight  hav- 

•  ing  been  afterwards  earned,  the 
underwriter  was  not  liable.  E'verih 
and  Another  v.  Smiiht  if.  54  G.  3. 

Page  278 
6.  Insurance  on  ship,  and  the  ship 
during  her  Toyage  while  loading 
her  homeward  cargo  was  seised  by 
the  crew  and  carried  away  to  a 
distant  country,  and  her  cargo 
plundered,  ana  the  ship  desert^, 
but  was  afterwards  retaken  by 
another  ship,  and  was  brought  with 
a  small  remaining  part;  of  her  cargo 
to  an  En^ishfotif  (not  the  port 
of  her  destination,)  and  part  of  her 
rigging  was.  gone,  and  she  could 
not  be  made  fit  for  ayoyage  again 
without  considerable  expence  in 
providing  a  crew  and  stores :  held 
that  this  was  not  a  total  loss  so  as 

•  to  entitle  the  assured  to  abandon 
after  noticeof  the  recapture.  FaU- 
ner  and  Others  v.  Ritchie^  H. 
54  G.3.  190 

9.  Insurance  at  and  from  C.  to  L. 
on  goods,  in  a  ship  by  name,  until 
the  same  should  be  there  safely 
discharged  and  landed,  ricejree  of 
paftioimr  averarCf  and  the  ship 
with  rice  and  other  goods  arrived 
within  the  limits  of  Uie  nort  of  £., 
but  before  she  could  be  Drought  to 
her  moorincs  or  be  at  all  unloaded, 
ran  aground  and  was  wrecked,  and 
the  whole  cargo  was  greatly  da- 
maged, and  was  taken  out  of  her 
in  crafi,  and  carried  to  the  consig- 
'  nees  at  L.  and  sold,  and  produced 
upon  the  whole  little  more  than 
sufficient  to  pay  freight  and  sal- 
vage, but  the  rice  did  not  produce 
sufficient  to  pay  the  freight :  'held 
that  this  was  a  case  of  particular 
avenge  only,  and  therefore  as  to 
the  rice  the  underwriter  was  ex- 
empted by  the  warranty,    Gknnie 

1 


y.  The  London  Assurance  Con^Mmy, 
//.  540.3.  1^371 

10.  Where  plaintiff  effected  an  insu- 
rance on  ship  as  well  in  his  own 
name  as  for  and  in  the  name  of  all 
and  every  other  person,  &c.  in  the 
usual  form,  for  the  benefit  of  5.  an 
alien  enemy,  and  procured  a  li- 
cence to  legalise  tne  voyage,  and 
a  loss  happened,  and  two  years  af- 
terwards  S*  by  letter  to  the  plain- 
tiff  adopted  the  insurance:  held 
that  the  plaintiff  might  recover 
against  the  underwriter,  averring 
the  interest  in  S.  Hagedom  v. 
OUversony  £.'54  C  3.  485 

INTERROGATORIES, 
See  Witness. 

JUSTICES, 

1,  Where  the  f^uardian  and  visitor  of 
a  parish,  which  had  adopted  the 
provisions  of  stat.  is  G.  j.  c.  83., 
upon  application  to  them  for  relief 
by  a  ^uper  for  hersdf  and  child- 
ren, directed  them  to  be  received 
into  the  poor  lH)U8e :  held  that  one 
justice  had  not  any  jurisdiction  up« 
on  compkint  to  hun  by  the  pauper 
to  order  relief  out  of  the  poor 

I  house ;  and  therefore  where  defen- 
dant was  convicted  in  a  penalty  for 
disobeying  such  order,  which  con- 
viction was  confirmed  at  Uie  ses- 
sions, this  court  quashed  the  order 
of  sessions.  The  King  v.  C. 
LoHghtofh  H.  54  G.  3.  324 

2.  If  the  overseers  after  aUowance  m 
their  accounts  by  two  justices  at 
special  sessions,  and  an  order  by 
the  justices  to  pay  over  the  ba- 
lance to  their  successors,  which 
order  is  confirmed  on  appeal,  re- 
fuse to  pay  such  balance,  the  two 
justices  may  issue  their  warrant  to 
levy' the  same  under  50  (?.  3.  c.  19. 
upon  the  application  of  one  of  tne 

auc- 


LEASE. 


MANDAMUS. 
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.  succeeding  overeeen*  although 
the  refit  of  the  churchwardens  and 
overseers  refuse  to  concur  in  such 
application;  therefore  where  the 
justices,  refused  to  issue  such  war- 
rant upon  such  application,  the 
Court  granted  a  mandamus.  The 
King  V.  Pascoe  and  Another^  H. 
54^.3-  Page  343 

LEASE. 

1.  Demise  of  freehold  and  copyhold 
lands  at  an  entire  rent,  habendum 
so  much  as  freehold  for  21  years, 

.  and  so  much  as  copyhold  for  3 
years  warranted  by  the  custom, 
and  covenant  for  renewal  of  the 
lease  of  the  copyhold  every  3 
years,  toties  quoties  during  the 
31  years  under  the  like  cove- 
nants, and  that  in  the  mean  time 
and  until  such  new  leases  should  be 
executed,  the  lessee  should  hold 
the  said  land  as  well  copyhold  as 
fireehold,  &c.:  held  that  this  was 
Only  a  lease  of  the  copyhold  for  3 
years,  and  that  the  lessor  after  the 
3  years  might  recover  the  pre- 
mises in  ejectment  against  the  les- 
see, there  not  havmg  been  any 
if^esh  lease  granted.  Fenny  on  the 
demise  ofEtutham,  WidonyY.  ChtUy 
H.  54  G.  t.  255 

2.  Lease  of  lands  of  which  lessor  was 
seised  in  fee,  and  of  other  lands  of 
which  he  was  seised  for  life  with 
a  power  of  leasing,  at  one  entire 
rent,  and  the  lease  not  well  exe- 
cuted according  to  the  power: 
held  that  the  lease  was  good  after 
the  death  of  lessor  for  the  lands 
in  fee,  though  not  for  the  other 
lands,  for  the  rent  may  be  appor- 
tioned.  Doe  d.  Vaughan  v.  Meyleff 
H.s^G.j.  276 

3.  Lease  dated  two  days  before  re- 
lease good  to  support  release  which 
refers  to  a  lease  as  of  the  day  nexi 
ignore  the  date  of  release.    Rams'- 


bottom  and  Others^  v.  TunMt^f 
£.546-3.  Page  434 

}..  Ujpon  a  lease  reservmg  rent  pay- 
able quarterly,  with  a  proviso*  that 
if  the  rent  be  in  arrear  21  days 
next  after  day  of  payment,  being 
latofidly  demanded,  the  lessor  may 
re-enter :  Held  that  ^t  quarters 
being  in  arrear,  and  no  sufficient 
distress  on  the  premises,  lessor 
mi^t  re-enter  without  a  demand^ 
Dissentient  Ld.  EMenborougk^  O.  J. 
Doe  d.  Scholefield  and  Others  v. 
Alexander^  E.  54  6.  f .  525 

;•  Lease  of  land  for  term  of  years 
with  a  covenant  by  lessee  that  if 
lessor  ^ould  be  desirous  during 
the  term  to  take  all  or  any  part  of 
the  land  for  building  diereon,  &c. 
it  diould  be  lawful  for  her  to  come 
into  uid  enter  upon  all  or  any  part 
to  make  such  buildines  as  she 
should  think  proper,  and  to  do  all 
necessary  acts  without  interruption 
by  lessee,  provided  lessor  gave  six 
months'  notice  of  such  intention, 
with  a  proviso  also  that  the  lease 
should  be  voidfor  non-perfermance 
of  covenants:  held  that  lessor  hav- 
ing agreed  with  a  third  person  to 
the  terms  of  a  buildinff  contract, 
might  give  six  monthr  notice  of 
her  intention  to  take  the  whole  of 
the  land  for  building,  and  at  the 
expiration  of  that  time,  and  after 
rerusal  by  the  tenant  to  deliver  up 
possession,  might  bring  ejectment. 
Doe  d.  Lady  Wilson  v.  Abdy  £. 
54  ^•3-  541 

MANDAMUS. 

See  ArPBAL.    Jusricss,  a*    Quo 

WarrantOi  6. 

I  •  It  seems  that  an  indictment  agmiist 
the  eommissioiiera,  ibr  not  OTCving 
an  order  of  sessions  directing  tnem 
to  Set  out  the  rood  as  a  puMic  road, 
would  «ot  be  such  a  reme^  to  the 
party,  supposing  him  entitled  to 

havo. 


6^4     NOLLE  PROSEQUI. 


OYSTER  FISHERY. 


.  lunre  the  road  bo  set  mit  as  would 
make  the  Court  reAige  to  interfere 
by  maiidainiM  The  King  v.  The 
Commisnonerafor  inclosing  Landsin 
the  Parish  ofDeany  in  the  County  of 
CwnberlandyM.s^G.^.    Page  80 

3«  The  Court  refused  a  mandamus 
to  the  officers  of  the  customs  to 
register  a  ship  transferred  by  the 
aunrivor  of  two  part^wners,  mer- 
i^iants,  on  the  ground  that  the 
exeoiMra  of  the  deceased  part- 
€mwex  ought  to  have  joined  in  the 
transfer.  The  King  ▼.  the  CoUec- 
tor  mid  ComptroUer  rfihe  Qistoms 
at  Ldverpooh  M.  54  G.  3.         223 

MARRIAGE, 
•  See  Administrator. 

MESNE  PROFITS, 
See  Escape. 

MESSENGER  UNDER  COM- 
^       MISSION, 

See  Attorney. 

MISJOINDER. 
If  there  be  a  misjoinder  of  counts, 
and  a  verdict  for  plaintiff  on  the 
counts  well  joined,  and  for  the  de- 
fendant on  the  others,  the  mis- 
joinder is  not  a  cause  for  arresting 
the  judjnnent.  Kightlejf  v,  Birchy 
-E.j+5.3-  533 

MONEY  HAD  AND  RECEIVED, 
See  Factor,  2. 

NOLLE  PROSEQUL 
Xn  assumpsit  against  two,  where  one 
pleads  non  assumpsit  and  a  plea  of 
bankruptcy,  and  the  plaintiff  en- 
ters a  nolle  prosequi  as  to  him,  as 
to  the  several  matters  pleaded  by 
him,  and  ^e  other  defendant 
pleads  non  assumpsit,  the  latter  is 
not  discharged  by, the  nolle  pro- 
sequi,    Moravia  and  another  v. 

IX 


Z>.  Hunter  and  J.  W.  Glass^  E. 
54  G.  3.  P»gC444 

NON  RESIDENCE, 
See  Pleading,  8. 

NOTICE, 
See  Trespass. 
A  notice  to  quit  in  writmg  signed  by 
the  party  giving  it,  and  attested 
by  a  witness,  must  be  proved  by 
calling  that  witness,  or  his  absence 
must  be  accounted  Ibr ;  proof  that 
it  was  served  on  the  tenant,  that 
he  read  it,  and  did  not  object  to 
it,  is  not  sufficient.  Doe  d*  Sr.F, 
Shakes  and  R.  Benyon  v.  Dwrnfard^ 
M.s^G.$.  6a 

OVERSEERS, 
See  Justices,  i,  3. 

OVERSEERS  ACCOUNTS, 
See  Affidavit,  2.  Justices,  2. 
Overseers  cannot  charge  in  their  ac- 
counts for  money  paid  as  a  salary 
to  one'of  the  orenieers ;  and  where 
the  order  of  sessions  confirming 
the  accounts  was  in  this  form, 
**  Upon  the  appeal  of  G.  against 
the  accounts  of  H.  and  fF.,  over- 
seersy  whereby  he  the  said  G.  ob- 
jected to  the  sum  of  12L  10s.  in 
the  said  accounts  paid  to  ^..as  a 
salary,  it  is  ordered  that  the  said 
accounts  be  confirmed :"  this  was 
considered  as  an  order  confirming 
tibe  accounts  in  respect  of  the 
charge  for  the  salary,  and  there- 
fore the  Court  quashed  the  order; 
but  sent  the  case  back  to  be  re- 
heard as  to  the  nature  of  the 
payment.  The  King  v.  Glyde^ 
^53  G.  3.  323 

OYSTER  nSHERY, 
See  Byx-law. 
The  staL  3  Jac.  i.  e.  12.  which  prohi- 
bits persons  firom  "  willingly  tak- 
ing, destroyiogy  or  spoihng  any 
spawn. 


PLEADING. 


«JJ 


■pawn,  fry,  or  brood  of  any  sea- 
fish  in  any  vrear,  or  other  engine 
or  device  whatsoever"  seems  not 
to  comprehend  shell-fish,  and  if  it 
does,  It  means  a  taking  for  de- 
.  struction,  and  not  a  taking  of  oys- 
ter spawn  for  the  purpose  of  re- 
moving it  to  beds  for  farther 
growth  and  maturity  to  make  it 
marketable.  Bridger  v.  Richard- 
90hj  E.  54  G.  3.        '      J*age  568 

PARLIAMENT, 
See  Hustings. 

PARTNERS, 

See  Bankrupt,  7.    Covenant, 
Mandamus,  2* 

PAYMENT  OF  MONEY  INTO 
COURT, 

See  Costs,  3. 

Payment  of  money  into  Court  gene- 
rally upon  a  declaration  containing 
a  count  on  a  pplicy  of  assurance, 
and  the  money  counts,  is  only  an 

•  admission  of  the  contract,  but  does 
not  preclude  the  defendant  from 
disputing  his  liability,  bevond  such 
piyment,  for  ffoods  which  were  not 
loaded  according  to  the  terms  of 
the  policy.  Mettish  and  another 
y.  AUnuttf  M.  54  G.  3.  106 

PLEADING, 

See  Costs,  i.    Nollb  Prosequi. 

I.  Joint  contractors  must  be  all  sued, . 
although  one  has  become  bank- 
rupt and  obtained  his  certificate ; 
and  if  not  sued,  the  others  may 
plead  in  abatement.  BainU  ana 
Another  v.  John  Wood  the  elder, 
and  John  Wood  the  younger,  M. 

54  G^-3-  .  ^3 

^.  Trespass  for  breaking  and  entering 
.   plaintiff's  dwelling  house  may  be 

well  laid  to  have  been  done  under 


a  faUe  charge  and  auertion  ihai 
plaintiff'  had  skden  property  in  her 
house,  per  quod  she  'mat  injured  in 
her  credit,  S^c.  for  that  is  iaid  only 
as  matter  of  aggravation:  and  the 
jury  may  give  damages  for  the 
trespass  as  it  i»  aj^gravated  by  sudi 
false  charge.  Bracegirdle  y*  Or* 
ford  and  Others,  M.  54  G.  5.      77 

3.  A  bankrupt  cannot  be  permitted  in 
an  action  brought  by  him  to  try 
the  validity  of  the  commissioii  to 
plead  a  prior  act  of  banknifitcy, 
and  a  sufficient  petitioning  cre- 
ditor's debt  existing  at  that  time 
to  support  a  commission*  in  order 

•  to  defeatthe  subsisting  commission. 
Bryant    v.  Withers^   M.  54  G.  3. 

4*  The  statute  written  in  the  statute 
book  under  the  year  secundo 
(vulgo  prime)  Jac.  i.  c.  15.  must 
be  pleaded  as  of  the  first  year,    16. 

5.  A  general  plea  of  usury  held  ill  on 
special  demurrer,  HiUv, Montagu, 
H.s^G.z.  377 

6.  A  count  for  beating  the  plaintiff's 
servant  per  quod  servitium  amisit 
may  be  joined  with  counts  in 
trespass.    Ditcham  v.  Bond,  E. 

54  ^-J*  43^ 

7*  Plea  m  abatement  after  general 
imparlance  is  bad,  and  may  be 
taken  advantage  of  on  special  de- 
murrer though  not  assigned  as  a 
cause.  Uoyd  v.  Wilaamt  and 
Others,  E.^^G.^^  484 

8.  The  Stat  43  G.  3.  c.  Sa.  which  pro- 
hibits under  a  penalty  a  spiritual 
person  from  absenting  himself  from 
his  benefice  for  more  than  a  certain 
time  in  any  one  year,  means  year 
from  the  time  when  the  action  is 
brought  for  the  penalty.  In  such 
'  action  it  is  not  necessary  to  allege 
in  the  declaration  that  the  benefice 
has  the  cure  of  souls ;  and  its  beinff 
alleged  that  he  absented  himself 
for  a  period  exoeediiv  eight  months 
togetheri 


H6 


POOR-HOUSE. 


K^gttfier,  (to  wit,)  oh  the  xoth 
O^.  tSio  for  the  space  of  nine 
mottti^  then  next  following  is 
SttfficwoUv  ceriam  of  the  time  of 
absenet,  for  it  shall  be  intended  to 
be  more  than  eight  months  imme- 
diately consecutive  to  the  loth 
Oci.i  the  jury  having  found  a 
verdict  for  a  penal^  corresponding 
with  that  period  of  absence.  The 
annual  value  means  average  annual 
value.  A  prebend  is  a  benefice 
within  the  statute.  Cathcari^  Clerk, 
V.  Hardy,  B.  54  G.  i.  Page  554 
9*  After  a  general  plea  of  bank- 
ruptcy concluding  to  the  country^ 
a  replication  that  defendant  was 
before  the  commission  discharged 
m  a  bankrupt,  and  that  his  estate 
has  not  produced  1 5^.  in  the  pounds 
which  was  pleaded  in  maintenance 
of  the  action  generally,  and  with  a 
irerificatioD,  was  held  ill  on  special 
demurrer*  Wikm  and  Another, 
r.Kmnp,  £.546.5.^  549 

10.  Assumpsitbyadmmistratorupon 
pnHiittes  laid  to  the  intestate,  with 
a  profert  of  the  letters  of  admi- 
nistration, and  non  assumpsit  plead- 
ed, the  defendant  cannot,  upon 
the  production  of  the  letters  of 
administration,  object  that  they  are 
not  properiy  stampedi  for  the  plea 
admits  that  the  plamtiff  is  admi- 
iustrator.  Thynne,  administrator, 
Sfc.  flf  A.  Thi/nne  v.  Proiheroe, 
E.  54  G.3.  553 

1 1.  A  plea  of  set  off  for  money  due 
on  a  recognizance,  and  also  for 
money  due  upon  promises  pleaded 
to  an  action  of  debt  on  bond  as  if 
to  an  action  of  assumpsit,  was 
holden  to  be  a  nullity,  and  that 
Ae  plaintiff  might  sign  judgment. 
PenfM  V.  Hiwkins,  £.540.3. 
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PRACTICE. 

POUNDAGE, 
See  Sheriff,  z. 

POWER. 

Where  lands  were  settled  to  the  use 
of  such  person  or  persons,  ficc,  as 
R.  P.  and  T.  P.  should,  during 
their  joint  lives,  by  any  deed  or 
writing  under  both  their  hands  and 
seals,  to  be  by  them  duly  executed 
in  the  presence  of,  aQd  to  be 
attested  by  two  witnesses,  limit  and 
appoint,  and  until  such  appoint- 
ment to  Uie  use  of  R.  P.  for  life, 
remainder  to  the  use  of  7.  P.  for 
life»  and  they  by  deed,  signed, 
sealed,  and  delivered  by  them,  in 
the  presence  of  two  witnesses  op- 
pomted  the  land  to  J.  M.t  but  the 
attestation  indorsed  on  the  deed, 
and  subscribed  by  the  witnesses, 
only  specified  that  it  was  sealed 
and  delivered  by  it.P. and  T.P. 
in  their  presence,  but  not  that  it 
was  signed:  held  that  this  was 
not  a  due  attestation  as  required 
by  the  power;  and  that  a  sub- 
sequent attestation  by  the  witnesses, 
after  the  death  of  R.  P^  certifying 
that  the  deed  was  signed  as  well  as 
sealed  and  delivered  in  their  pre- 
sence, did  not  cure  the  defect  in 
the  original  attestation.  Doe  d. 
Man^3d  v.  Peach,  E.  54  G.  3. 
Page  576 

PRACTICE, 

See  Afvidatit  passim*    Attach- 
.    MBNT.  Bail.    Error,  writ  of, 

passim.     Quo    warranto,     3. 

Plbading,  1 1.  RacoRD.  Sheriff. 

I.  Affidavit  to  hold  to  bafl,  «*  that 
deftndant  is  indebted  to  plaintiff 
in  450?.  as  indorsee  of  a  promissory 
note  made  by  defendant,"  without 
stating  the  date  of  the  note,  or 
that  it  was  payable  on  demand,  or 
that  it  was  due  or  payable  at  a  dqr 

them 
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then  past  is  insufficient.    Jackson 
V.  YiUe,  M.    54  G.  3.    Page  148 

2.  Herefordshire  is  the  next  ad- 
joining English  county  to  South 
Wales  for  the  trial  of  issues  arising 
there ;  therefore  where  on  eject- 
ment for  lands  in  Cardigan  the 
Venire  was  awarded  out  of  Salop, 
and  objection  was  thereupon  made 
at  the  trial,  and  a  verdict  was 
found  for  the  plaintiff,  the  Court 
arrested  the  judgment^  and  though 
it  appeared  that  Salop  was  in  fact 
nearer  to  the  lands  in  question, 
and  more  easy  of  access,  that  was 
held  not  to  vary  the  practice. 
Goodrigkt  on  the  demise  of  Richards 
V.  fVimams,  H.  54  G.  3.  •        270 

3.  If  plaintiff  sue  the  bail  by  action, 
ana  take  them  in  execution,  he 
cannot  afterwards  take  the  prin- 
cipal, though  one  of  the  bail  be- 
come bankrupt  and  be  discharged, 
and  the  other  also  be  discharged 
on  payment  of  5*.  in  the  pound, 
and  upon  an  understanding  that 
the  plaintiff  was  at  libertv  to  pro- 
ceed against  the  principal.  Allen 
▼.  S«ott,  H.  54  G.  3.  341 

PREBEND, 
Sfe  Pleading,  8. 

PRIZE. 

Where  the  admiral  commanding  on 
the  Cork  station  issued  orders  to 
the  captain  of  a  frigate  on  that 
station  to  go  on  a  particular  ser- 
vice, and  afterwards  to  cruise  with- 
in certain  limits  for  six  weeks,  and 
the  frigate  after  performing  the 
service  benn  her  cruise,  and  re- 
turned wiSx  a  prize  to  Cork^  and 
afterwards  the  admiral  being  direct- 
ed by  the  adnuralty  to  take  one  of 
the  frigates  and  proceed  to  Ply- 
mouth  for  further  orders,  and  to 
direct  another  admiral  to  take  the 
•oiQmand,  did  accordingly  direct 


another  admiral  to  take  under  his 
command  the  frigate*  among  others^ 
and  afterwards  took  hiouelf  the 
said  frigate,  and  sailed  in  her  to 
Pfymoutht  and  was  appointed  com- 
mander of  the  channel  fleet,  and 
issued  an  order  to  the  captain  of 
the  frigate  to  cruise  for  a  particoiar 
purpose  for  a  week,  azui  at  th^ 
expiration  of  that  time  to  proceed 
in  execution  of  the  former  orders 
which  he  had  recaived  from  him ; 
and  the  frigate  sailed  from  Ply* 
moutht  and  iSterwards  arrived  witn- 
in  the  limits  prescribed  by  the 
former  orders  (which  were  taken 
to  be  within  the  limits  of  the  Cork 
station,^  and  made  two  captures; 
one  within  and  another  without 
those  limits :  held  that  the  admiral 
so  appointed  and  cpromanding  oo 
the  Cork  station  at  the  time  cf  thft 
captures  was  entitled  to  the  flag 
8  th  of  that  which  was  captured 
within  the  limits,  not  as  being  privy 
to  the  former  orders  (which  orders 
Were  not  suspended  bj^  the  last 
order,  and  again  subsisting  at  the 
time  of  the  capture,  but  were  ex- 
pired by  efflux  of  time*)  but  as 
admiral  of  the  station  within  the 
limits  of  which  the  said  frigate  had 
made  the  capture.  /^^^  and 
Oihersy  executors  qf  W.  &Briem, 
Druri/f  deceased,  v.  Lady  Gardner 
and  Others^  executors  of  Lord 
Gardner^  M.  54  G,  3.      ftige  1  jo 

PROMISSORY  NOTES, 
See  Bills  of  Exchanob. 

PROMOTIONS,  Pages  251, 253, 
aS4»  433-  ^'S- 

QUO  WARRANTO, 
See  CeBPORATiOK,  passim^ 

I.  The  32G.3.C.58.  which  enaUes 

a  person  to  plead  that  be  beld  or 

executed 
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executed  an  office  6  yean  before 
exbibitiDg  a  quo  warranto  infor- 
mation, means  6  years  before 
making  the  rule  absolute  for  the 
information,  and  not  6  years  be- 
fore obtaining  the  rule  nisi ;  and 
therefore  the  Court  refused  to 
make  the  rule  absolute  where  the 
6  years  had  then  elapsed,  thoueh 
they  had  not  elaps^  before  the 
•  role  nisi.  But  a  title  to  one  office 
which  is  a  qualiQcation  to  hold 
another  office  is  not  within  s.  3.  of 
the  statute  respecting  derivative 
titles,  and  therefore  although  the 
party  had  exercised  the  first  for 
,  6  years,  the  Court  made  the  rule 
.  absolute  for  an  information  for 
exercising  the  second  office  upon 
a  defect  of  title  to  the  first.  The 
Kingy*  Stokes^  M.  54  G.  3.  Page  71 

2.  The  Court  will  make  the  rule  for 
a  quo  warranto  information  abso- 
lute, although  the  party  has  since 
the  rule  obtained  resigned  his 
office,  and  his  resignation  has  been 
accepted.  The  Court  will  not 
consolidate  several  informations 
a^ninst  several  persons  for  distinct 
offices,  for  there  must  be  an  in- 
formation against  each  to  enable 
each  to  disclaim.     The  King  v. 

'    WarhWf  M.  ^^  G,  ^.  7< 

3.  The  Court  will  not  stay  proceed- 
ings in  a  quo  warranto  information 

'  mitil  the  prosecutor  give  security 
for  costs,  on  the  ground  that  the 
relator  is  in  insolvent  circum- 
stances, where  it  appears  that  he 
u  a  corporator,  and  no  fraud  is 
suggested.  The  Kingy  on  the  re- 
lotion  of  Thomas  Crane,  v.  Sir  W. 
W.  Wynnes      Bart.,    H.  s^  G,  $. 

4.  Where  a  charter  of  incorporation, 
ordained  that  the  mayor,  &c. 
should  yearly  be  chosen  justices 
within  tne  borough,  and  that  the 
said  justices  should  not  permit  any 
one  to  retail  ale  or  beer  within 


the  boreitth,  without  a  licence 
under  the  hands  of  two  of  the  said 
justices,  whereof  the  mayor  to  bo 
one :  held  that  the  defendant  who 
was  a  dealer  in  spirituous  liquors, 
and  by  that  means  disqualified  by 
26  G.  2.  c.  13.  from  concurring  in 
granting  licences,  was  not  dis- 
qualified from  being  elected  mayor. 
The  King  \.  W.  Smith,  E.  54  G.  3. 
Page  s^3 

•  If  defendant  sets  oat  a  charter 
authorising  the  election  of  a  mayor 
In  two  instances  only,  viz.  on  the 
annual  charter  day  and  on  the 
mayor's  death  within  the  year 
after  he  is  sworn  in,  and  pleads 
that  the  office  of  mayor  became 
vacant,  without  shewing  how  it 
became  vacant,  it  cannot  be  in- 
tended that  it  was  a  vacancy  within 
either  of  the  instances  named,  nor 
that  in  instances  not  named  there 
was  to  be  an  election  in  the  mode 
prescribed  in  the  instances  named. 

ib. 

•  A  mandamus  directed  not  to  a 
corporation  by  its  corporate  name, 
but  to  more  persons  than  are  by 
the  charter  required  to  do  the 
thing  enjoined  by  the  mandamus, 
seems  ill.  ib» 

.  If  a  corporation  consist  of  a  de- 
finite number  of  aldermen,  of 
whom  the  mayor  is  one,  and  it  is 

E leaded  that  the  office  of  mayor 
ecame  vacant,  it  is  not  lo  be  in- 
ferred from  thence  that  the  num-  . 
her  of  aldermen  did  not  renuun 
complete;  and  therefore  the  plea 
averring  an  election  by  the  residue 
of  the  fddermen,  whieh  might  con- 
sist of  10  or  less  according  to  the 
circumstance,  whether  die  vacancy 
of  mayor  made  a  vacancy  of  alder- 
man, it  was  held  a  good  replica- 
tion  that  only  five  attended ;  for  it 
was  matter  of  rejoinder  that  under 
the  circumstances  five  were  a  ma- 
jority ;  secus  where  it  was  pleaded 

that 
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that  the  mayar  died,  for  there  the 
presumption  was,  that  there  was  a 
vacaDcy  of  alderman.  Page  583 
8.  Where  a  charter  authorized  the 
election  of  a  mayor  on  the  charter 
day>  with  power  to  the  mayor  to 
hold  over,  and  on  the  mayor's 
death  within  the  year  after  his 
election  and  swearing  in,  and  in 
the  mean^time  the  alderman  next 
in  order  to  officiate  as  mayor: 
Held  that  in  the  case  of  a  mayor's 
holding  over  and  dying  more  than 
a  year  after  his  election  and  swear- 
ing in,  the  charter  did  not  authorize 
a  new  election  of  a  mayor,  nor 
the  alderman  next  in  order  to 
officiate  as  mayor;  but  it  was 
casus  omissus.  ib. 

RECORD. 
The  Court  will  not  compel  the  mar- 
shall  to  affile  of  record  a  writ  of 
habeas  cdrpus  cum  causa,  by  virtue 
of  which  a  person  is  committed  to 
his  custody  in  execution.  Cooper 
V.  Jones,  Af.  54  G.3.  302 

RE-ENTRY, 
See  Lease,  4.    Waste. 

REGISTER, 
See  Mandamus,  z.    Ship. 

RELEASE, 
See  Lease,  3. 

REPUBLICATION, 
See  Will. 

RESIDENCE, 
JSee  Corporation,  z* 

SALE. 

"Where  plaintifi  sold  ten  out  of  eigh- 
teen tons  of  flax,  then  lying  in 
mats  at  defendants'  wharf,  at  so 
much  per  ton,  to  be  paid  for  by 

'    the  vendee's  acceptance  at  three 


month's,  and  gave  vendee  an  order 
on  defendants  (the  wharfingers)  to 
deliver  ten  tons  td  vendee  or  order, 
which  defendants  entered  in  their 
books,  but  the  quantity  to  be  de- 
livered was  to  be  ascertained  by 
the  wharfinger's  weighing  it,  (the 
mats  being  of  unequal  quantities, 
so  that  a  fraction  of  a  mat  might 
be s  required,)  and  an  allowance 
for  tare  and  araft  was  to  be  made 
by  the  weight :  Held  that  the  sale 
was  not  complete  to  pass  the  pro* 
perty,  those  acts  not  having  been 
done  by  the  wharfingers,  nor  any 
delivery  made ;  and  that  the  plain- 
tif&,  upon  the  insolvency  of  the 
vendee,  might  countermand  the 
delivery.  Busk  and  another  v. 
Davis  and  another,  i/.  54  6.3. 

Paj(ej97 

SESSIONS, 

See  Affidavit^  2.  Appeax,  i. 
OvBRSEBRs'  Accounts.  Srt- 
tlbmentby  Hiring  and  Ser« 

VICB,  3. 

SET-OFF, 
See  Pleading,  ii. 
I.  Where  defendants  insurance  bro- 
kers effected  several  policies  of  as- 
surance, some  in  the  name  and  on 
account  of  their  own  firm,  others 
in  the  name  of  their  own  firm  but 
on  account  of  their  principals,  and 
others  in  the  name  and  on  account 
of  their  principals,  for  which  prin- 
cipals they  acted  under  a  del  cre- 
dere commission,  without  the  know- 
ledge of  the  underwriters :  held, 
that  in  an  action  *brought  against 
them  for  premiums  by  the  assignees 
of  one  of  the  underwriters  upon 
those  policies,  who  had  become 
bankrupt,  the  defendants  might 
set-off  losses  and  returns  due  on 
all  such  of  those  policies  as  were 
effected  in  the  name  of  their  own 
firm,  but  not  on  such  as  were  ef- 
fected 
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ibcted  in  the  names  of  the  princi- 
pab^nich  loeses  and  returns  having 
become  due  on  those  policies  be- 
fore the  time  when  the  bankrupt 
stopped  payment,  though  thev  had 
never  b^n  adjusted  by  the  bank- 
rupt, but  only  by  the  other  under- 
writers between  the  time  of  his 
stopping  payment  and  commiitine 
the  act  of  bankruptcy,  on  which  ad- 
justment the  defendants  had  given 
their  principals  credit  for  the 
amount.  Kosier  and  others^  m- 
s^nea  of  Swan  (bankrupt)  Vm 
Eaion^  M.  54  6.  ^*  Page  112 
a.  Where  brokers  effected  policies 
of  assurance  on  goods  on  account 
of  their  principals,  but  in  Uieir 
own  names,  and  accepted  hills 
drawn  on  them  on  account  of  the 
ffoods  which  were  consigned  to 
Uiem,  and  lost  before  arrival :  held 
that  thepr  might  set-off  such  losses 
inanactionbroughtbvtheassignees 
of  the  undowriter,  (since  a  bank- 
rapt)  for  premiums,  although  they 
had  not  any  commission  SA  cre- 
dere, and  die  losses  were  not  ad- 
justed. W.  Parker  and  oiherSy 
Ast^neei  of  S.  Parker  a  Bankrupt^ 
y.  BeaJey  and  IVaUer  Bdh  H. 

54  C*  3*  4^3 

3.  In  assumpsit  for  goods  sold  and 
delivered,  defendant  may  set-off 
money  due  upon  plaintiff's  accept- 
ance) of  which  defendant  has  be- 
come holder  since  the  sale,  and 
before  delivery  of  the  goods, 
though  he  has  agreed  to  give  plain- 
tiff ready  money  for  them.  Com- 
Jbrth  V.  RiveUi  E*  54  6. 3*        5 10 

SETTLEMENT— BY  APPREN- 
TICESHIP. 

I.  Where  an  apprentice  who  worked 
and  slept  at  his  masters'  works  in 
C  at  weekly  wages,  went  with 
their  knowle^e  on  Saturdays  and 
Sundays  to  jK.,  and  slept  there, 
•nd  returned  to  his  work  on  ATon- 


days^  and  was  received  by  them, 
and  on  the  Saturday  afternoon 
before  Shraoe  Tuesaay  (having 
the  night  before  slept  at  C.)  re- 
ceived his  pay  and  never  returned 
again  to  the  service,  and  slept  that 
and  the  following  night  at  R.,  but 
on  quitting  the  works  on  Saturday 
had  not  formed  any  intenttion  not 
to  return,  nor  had  he  on  the  Sun^ 
dayt  nor  could  he  fix  the  time 
when  he  determined  not  to  return : 
held  that  his  settlement  was  at  C, 
his  service  having  ended  on  hi^ 
quittmg  on  Saturday*  The"  King 
V.  The  Inhabitants  of  Ribekester, 
M.s^G.^.  Page  135 

An  indenture  binding  out  an  ap« 
prentice  with  the  consent  of  the 
trustees  of  certain  funds  bequeath- 
ed for  the  binding  out  poor  ap- 
prentices, which  was  executed  by 
the  apprentice  and  the  master,  and 
recited  the  trustees  to  be  parties, 
and  in  which  the  consideration 
paid  by  the  trustees  to  the  master 
was  staled  to  be  ao/«,  was  held  to 
confer  a  settlement,  though  it  was 
not  executed  by  the  trustees,  and 
though  the  master  actually  re- 
ceived only  1 6/.  igs.  6d.  the  resi- 
due being  retained  by  the  agent 
of  the  trustees  for  costs  and  ex- 
pences  of  the  binding.  The  King 
v.  The  Inhabitants  of  Ctuainton,  H. 

y4<5-3.  338 

Where  the  fother  acreed  with  A. 
that  A.  should  take  his  son  for  six 
years,  to  teach  him  the  trade  of  a 
frame-work  knitter,  and  he  was  to 
allow  R.  9«.  a  week  for  the  first 
three  years,  for  teaching  him  and 
hishoanf  andlodg^ing:  neld,  that 
this  was  a  defective  contract  of 
apprenticeship,  and  therefore  the 
son,  did  not  gain  a  settlement 
under  it.  The  King  v.  The  In^^ 
habitanU   of  Mount  Sorrell,   E. 

54  G-  3-  i^ 

4*  Where  the  parish  officers  wishing 

to 
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to  put  out  a  chOd  of  the  age  of 
nine  years  as  apprentice,  upon  the 
refusal  of  his  mother  withdrew  her 
parish  allowance,  but  two  years 
afterwards  she  not  being  able  to 
support  hioi  went  to  the  parish 
officer  and  consented  to  her  son's 
beinc  put  out,  and  by  desire  of  the 
pariui  officer  chose  a  master,  to 
whom  the  parish  officer  agreed  to 
give  three  guineas,  &c.,  and  after- 
wards ail  the  parties  met  and  went 
before  the  justices,  who  thinking 
that  the  master  had  already  a  sun 
ficient  number  of  apprentices,  re- 
fused to  bind  the  son,  whereupon 
the  parish  officer,  declaring  tiiat 
if  he  could  not  have  him  bound 
there  he  would  elsewhere,  took  the 
parties  to  an  inn,  and  orocured  an 
indenture,  which  was  filled  up  and 
executed,  and  the  son  witn  his 
ttiother's  consent  bound  himself 
for  seven  years:  held  that  the 
sessions  were  not  warranted  in 
finding  fraud  so  as  to  defeat  the 
settlement  under  the  indenture. 
The  King  v.  The  Inhabitants  of 
Kilb^f  £.54  G.3.  Page  501 

SETTLEMENT— BY  CERTIFL 
CATE, 

See  Sextlxmxht— BT  Hiring  and 
Sbkvice,  2. 

A  parish  certificate  of  more  than  to 
years  date,  acknowledging  the 
pauper's  grandfather  and  father 
to  belonff  to  the  appellant  parish, 
produced  by  a  rated  inhabitant 
who  was  overseer  of  the  respond- 
ent parish,  was  held  to  be  evidence, 
though  it  was  objected  that  some 
account  should  be  given  of  it,  and 
that  the  witness  was  not  compe- 
tent to  give  that  account;  and  it 
s^ettis  that  if  necessary  he  might 
be  examined  as  to  die  custody. 
The  King  v.  The  Inhabitants  of 
ihe  Tofomhip  of  Netherthong^  H. 
54^- S-  337 


SETTLEMENT— BY  ESTATE, 

1.  Where  a  son  havine  agreed  to 
purchase  a  piece  of  land  for  65/. 

>  applied  to  his  father,  who  con- 
sented to  advance  20/.  lefl  to  his 
wife,  on  condition,  that  a  house 
should  he  built  by  the  son  on  the 
land,  which  the  father  and  mother 
were  to  have  for  their  lives  and 
the  life  of  the  survivor,  and  after- 
wards the  same  to  go  to  the  son, 
but  the  father  and  mother  were 
not  to  sell  or  dispose  of  it,  nor  to 
take  any  other  family  into  the 
house;  but  this  agreement  was 
only  by  parol ;  and  afterwards  the 
father  advanced  the  20/.,  and  the 
son  completed  the  purchase,  and 
the  land  was  conveyed  to  him  in 
fee,  and  he  built  a  house,  of  which  • 
the  father  and  mother  took  pos- 
session with  his  consent,  and  lived 
in  it  for  three  years,  without  pay- 
ing  any  rent,  when  the  father  died, 
and  the  mother  continued  in  pos- 
session :  held,  that  the  father  did 
not  gain  a  settlement  by  the  resi- 
dence on  the  land,  nor  was  the 
mother  entitled  to  reside  on  it  ir- 
removeably.  The  King  v.  The  In* 
habitants  of  Standon,  £.54  G.3. 

461 

2.  The  mother  of  an  infant  copy-  • 
holder  under  14,  was  holden  to  be 
guardian  by  law  of  the  copyhold, 
there  being  no  custom  of  the  ma- 
nor for  appointing  a  guardian,  and 
therefore  entitled  to  reside  irre- 
moveably  on  the  estate.  A  gr^uit 
of  parcel  of  the  waste  of  the  ma- 
nor to  hold  to  B,  and  his  heirs  by 
way  of  increase  to  his  copyhold, 
by  such  services  as  the  copyhold 
was  subject  to,  for  which  B.  paid 
a  fine  of  ic».,  was  held  not  to  enure 
as  copyhold,  there  being  no  cus- 
tom to  warrant  such  grant  nor  as 
an  estate  in  fee-simple. 

Qtuere^  if  separate  purchases  maybe 

added  together,  to  make  one  pur- 

U  u  cnase 
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chaae  of  30/.  within  stat.  p  G.  i. 
c.  7.  «.  5.  The  King  v.  the  In^ 
habitanis  ofWUby,  E.  54  G.  3. 

Page  504 

SETTLEMENT  — BY  HIRING 
AND  SERVICE. 

I.  Where  a  servant  under  a  yearly 
hiring  served  two  months,  and  was 
then  committed  and  imprisoned 
under  stat.  20  G.  2.  c.  xp*  for  mis- 
behaviour to  his  master,  and  at  the 
instance  of  his  master,  and  after 
nine  days  imprisonment,  was  upon 
the  application  of  his  master  dis- 
charged, and  returned  to  him,  and 
served  him  as  before,  and  no  men- 
tion was  made  of  die  terms  on 
which  he  was  to  serve,  and  he 
served  in  the  whole  from  the  time 
of  the  hiring  for  about  19  months : 
held  that  the  commitment  and  im- 
prisonment were  not  a  dissolution 
of  the  contract,  or  such  an  inter- 
ruption of  the  service  as  to  pre- 
vent a  settlement,  and  therefore 
he  gained  a  settlement  by  such 
hiring  and  service,  although  he 
was  married  when  he  returned  to 
his  master,  and  received  no  wases 
for  the  time  he  was  in  custody. 
The  King  v.  the  Inhabitanti  qf 
BarionHipon-IrtoeUi     H.  54  G.  3. 

329 
2*  The  son  of  a  certificated  person, 
who  was  not  named  in  the  certi- 
ficate, upon  the  deatli  of  his  fa- 
ther^ beine  then  resident  with  his 
mother  under  the  certificate,  was 
bound  apprentice  in  the  certifyinj 
parish,  left  his  father's  family,  am 
served  in  that  parish  under  the  in- 
dentures for  some  years,  and  then 
returned,  with  his  master's  con- 
sent, to  serve  a  person  in  the  cer- 
tified parish,  where  his  mother 
and  family  resided  under  the  cer- 
tificate, and  served  that  person 
until  the  expiration  of  his  mden- 
tures,  at  which  time,  being  of  the 


age  of  21,  his  mother  stiD  residiaf 
in  the  parish,  he  hired  himself  to 
the  same  person  for  a  year,  and 
served  that  and  three  successive 
years,  in  the  certified  pariah: 
held  that  he  gained  a  settlement 
by  such  hiring  and  service.  The 
King  V.  theJnhaUUnU  of  the 
Township  of  Morley,  ^'J^  ^*  3" 
"g  417 
3.  This  court  will  not  upon  a  cajBe 
stated  presume  a  hiring  for  a  year, 
for  that  is  a  /act  to  be  found  by 
the  sessions.  The  Kingv.  the  In* 
habitants  of  Seacrqfi^E.  ^^  6.3. 

47« 

SETTLEMENT—  by  a  tenement 
of  id*  a  year, 

I.  Renting  a  certain  number  of  \\m 
of  land  at  so  much  per  lug,  ror 
the  purpose  of  planting  pota- 
toes, where  the  pauper  agreed  to 
take  the  land  of  the  landlord  ready 
ploughed  and  manured,  and  when 
ne  entered  upon  it,  it  was  quite 
prepared,  was  held  to  be  a  rent- 
ing of  land  of  a  yearly  value,  u 
it  was  increased  by  being  plough- 
ed and  manured  by  the  landlord, 
although  when  the  pauper  took  ii 
the  ploughing  and  manuring  was 
begun,  b^  iu>t finished.  The  King 
V.  Vie  Inhabitants  of  West  Cramoref 
M.fj^G.$.  132 

.  By  9tat.5i  G.  3.  c  io7.  (respect- 
ing the  parish  of  Clapkam)  where 
tne  yearly  rent  or  value  of  any 
house  in  the  parish  shall  not 
amount  to  20/.,  or  where  any 
house  (of  whatever  yearly  rent  or 
value)  shall  be  let  out  to  weekly 
or  monthly  tenants,  at  a  rent  pay- 
able at  a  shorter  period  than  quar- 
terly, or  shall  be  let  out  in  wnole 
or  m  part  in  losings,  |he  church- 
wardens, &c«  may  compound  with 
jiie  landlord  for  tne  parochial  rafeo 
at  a  reduced  rentaliy  abd  if  the 

laa^ 
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landlord  sliall  refuse  to  compoand 
be  shall  be  deemed  the  occupier, 
and  shall  be  rated,  and  pay  the 
same,  and  his  goods  and  also  the 
goods  of  his  tenant  shall  be  dis- 
strained  for  the  same,   and   the 
tenant    shall    deduct   the  same: 
Proviso  that  no  tenant   of  any 
house  as  before  mentioned  shall, 
by  reason  of  his  residing  in  or  oc- 
cupying the  same,  or  by  payment  of 
any  such  rate  in  manner  aforesaid, 
or  which  shall  have  been  com- 
pounded for,  be  deemed  to  ac- 
quire a  settlement  in  the  parish, 
but  in  every  such  case  the  land- 
lord shall  be  deemed  to  have  paid 
the  same,   &c. :    held   that  this 
proviso  did  not  restrain  a  person 
from  gaining  a  settlement  in  the 
parish,  by  occupying  a  house  at 
the  yearly  rent  of   12   guineas, 
which  was  not  compounded  for 
nor  refused  to  be  compounded  for. 
The  King  v.  the    Inhabitants  of 
Streatham^  E.  54  G.  3.     Page  468 
3.  Where  a  person  engaged  himself 
as  waiter  at  an  hotel,  and  had  the- 
tap  or  privilege  of  selling   malt 
liquors  tnere,  and  the  use  of  the 
cellar    for    holding    the    liquors, 
which  had  a  separate  entrance, 
and  of  which  he  kept  the  key, 
and  paid  for  his  situation  of  wait- 
er,   and  for  the  tap  and  cellar, 
the  yearly  sum  of  60/. :  held  that 
this  was  not  such  an  occupation 
of  the  cellar  as  to  confer  a  settle- 
ment.    The  King  v.  the  Inhabi- 
tants ofSeacrqft,  E.  $\  G.3.     472 

SHELL-FISH. 

The  Stat,  3  t/.  i.  c.  12.,  which  pro- 
hibits persons  from  "  willingly 
taking,  destroying,  or  spoiling  any 
spawii,  fry,  or  brood  of  any  sea- 
fish  in  any  wear  or  other  engine 
or  device  whatsoever,"  seems  not 
lo  comprehend  shell-fish,  and  if  it 
doety  it  means  a  takipg  for  de- 


struction, and  not  a  taking  of  oys- 
ter spawn  for  the  purpose  of  re- 
moving it  to  beds,  for  farther 
frowthandmaturity  to  make  itmar- 
etable.  Bridger,  q,  t.,  S^c.  v.^Rich- 
ardson,  E.  54  G.  3.         Page  568 

SHERIFF, 
See  Attachment. 

1.  A  return  by'the  sheriff  of  non  est 
inventus  procured  by  the  plaintiff 
against  the  principal,  in  order  to 
ground  proceeding  against  the 
bail,  is  irregular,  if  the  principal 
be  at  that  time  in  custody  of  the 
same  sheriff  on  a  criminal  charge ; 
and  the  Court  set  aside  the  pro- 
ceedings against  the  bail  with  costs 
where  the  plaintiff  knew  that  the 
principal  was  in  such,  custody  at 
the  time  of  such  return.  fVard 
V.  Brutnfit  and  Eastxvood^  Bail  of 
Rhodes,  M.    54^.3-  »3^ 

2.  Upon  a  capias  utlagatum  on  mesne 
process  under  which  the  sheriff 
has  seized  and  taken  an  inquisi-  , 
tion,  but  there  has  been  no  ven- 
ditioni exponas,  the  sheriff  is  not 
entitled  to  poundage.  Graham  and. 
Another  v.  Grille  H.  54  G.  3.  294. 

SHIP, 
Se^  Mandamus,  2. 
A  bill  of  sale  of  3-Ath  parte  of  a  ship^ 
then  being  in  tne  port  to  which 
she  belongs,  executed  by  three 
of  four  joint-owners,  transfers  the 
property  to  the  vendee  at  the  time 
of  its  execution,  if  at  that  time  a 
memorandum  of  such,  transfer  be 
indorsed  on  the  certificate  of  re- 
gistry, and  si^ed  hy  the  three, 
and  a  copy  ot  such  indorsement 
be  delivered  to  the  proper  officer 
on  the  next  day,  and  afterwards 
within  a  reasonable  time  the  other 
owner  execute  the  -bill  of  sale 
and  sign  the  indorsement  and  a 
a  copy  of  the  indorsement  sfgtied 
Uu  2  by 
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by  the  four,  be  left  with  the  proper 
officer;  therefore,  where  upon  a 
writ  of  fi.  fa.  <^in8t  one  of  the 
three  the  sheriff  seized  his  share 
after  the  execution  of  the  bill  of 
sale  and  signature  of  the  indorse- 
ment by  the  three,  but  before  the 
delivery  of  the  copy  of  such  in- 
dorsement to  the  proper  officer: 
held  that  the  sheriff  might  aban- 
don the  seizure  and  return  nulla 
bona.  Palmer  and  Another  v. 
MoxoHy  M*  54  G.  3.  Page  43 

SIGNATURE. 

A  bill  of  parcels,  in  which  the  name 
of  the  vendor,  is  printed,  and  that 
of  the  vendee  written  by  the  ven- 
dor, is  a  sufficient  memorandum  of 
the  contract  within  the  statute  of 
frauds  to  charge  the  vendor. 
Schneider  and  Another  v.  Norris^ 
H.  54  G.  3.  386 

STAMP, 

See  Settlement  by  Apprentice- 
ship, 2. 

1.  A  bond  conditioned  for  the  pay- 
ment, by  quarterly  payments,  of  an 
annual  rent,  is  within  the  48  G.  3. 
c.  149.  sched.  part  i.,  which  im- 
poses a  duty  on  bonds  given  as 
a  security  for  the  payment  of  any 
definite  and  certain  sum  of  money, 
and  must  be  stamped  accordingly. 
Attree  v.  Anscombe  and  Other Sy 
M.$J^G.i.  88 

2.  A  written  paper,  delivered  by  the 
auctioneer  to  the  bidder,  to  whom 
lands  were  let  by  auction,  contain- 
ing the  doscriptioA  of  the  lands, 
the  term  for  which  they  were  let 
to  the  bidder,  and  the  rent  pay- 
able, but  not  signed  by  the  auc- 
tioneer or  any  of  the  parties,  was 
held  not  to  be  such  a  minute  of  the 
agreement  as  was  required  to  be 
stamped,  pursuant  to  stat.  48  G.  3. 
c.  149*,    nor   such  a  writing  as 

»5 


would  exclude  parol  evidence. 
Ranubottom  and  Others  v.  Tun- 
bridge,  ti.  54  G.  3-  P^e  434 

3.  A  written  paper,  signed  by  the 
auctioneer,  and  delivered  to  the 
bidder,  to  whom  lands  were  let  by 
auction,  containing  the  descrip- 
tion of  the  lands,  the  term  for 
which  they  are  let  to  the  bidder, 
and  the  rent  payable,  must  be 
stamped  pursuant  to  stat.  48  G.3. 
c.  149.  Ranubottom  v.  Mortley, 
E.  54  G.  3.  4f5 

STATUTES. 
The  statute  written  in  the  statute 
book  under  the  year  secundo 
(  vul^  primoj  Jac*  i .  c.  1 5.  must  be 
pleaded  as  or  the  first  year.  Bry- 
ant  V.  fVitherSy  M.  54  G.3.       123 

EdwAli. 


4.C.7.  _ 

51.C.11.     Executors. 

^ 

Ric.  11. 

5.  stat.  2 •  c.  4.     Parliament. 

214 

^     Hen.YlL 

3.  c.  10.    Costs. 

249 

Hen.  VIIL 

6.  c.  1 6,    House  of  Commons. 
27.  c. 5.    Wales* 

C.16.     Ihrolments. 
C.26.    Wales. 

214 

288 
273 

Edw.  YL 

Ground. 

357 

Eliz. 

29.  C.4.     Sheriff. 

43 •  c.  2 .  f 5. 2 .  4.    Overseers. 

296 
344 

James  I. 
I.  c.  15.     Bankrupt.      38.  123.  557 
3.r.  12.     Sea-fish.  568 

Charles  II. 
16  &  17.  c.  8.    Jeofails.  272 

29.  €.  3«    Frauds.         206.  288.  463 

Will. 


STATUTES. 
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WiO.  Sf  M. 

768.6.4.    Treating  Act.  PBgeti^ 
C25.*.5.    Poll.  213 

8  &  9*  c.  16.  f.  a.    Highway.        332 

c.  30.    Certificate  act.       418 

9  ft  10.  c.  1 1 .    Poor-certificate,     ib* 

c.  25.    Stamp.  555 

II  &  12.  c.  21.    Watermen.         146 


8.  c.  9*  ^. 

9.  c.  5. 


Anne* 

Appsentice. 
'liament. 


339 
216 


Geo*  I. 
Sherifil 
Settlement. 


295 
463 


3.c.i5.#.3. 
9.c.7.*.5. 

Geo.  II. 

2.  c.  26.    Waterman.  145 

3.  c.  29.  *.  8.    Settlement.         338 

4.  C.28.    Re-entry    for    non- 
payment  of  rent.  '  528 

17.  c.  38.  5. 3.    Overseers,  344 

18.  c.  18.  8. 7.    Hustings.  213 
20.  c.  1 9.  «.  2.    Magistrates.        33 1 

23.  c.ii.    Perjury.  382 

24.  c.  44.  s.  6.   Copy  of  warrant.  260 


25.  c.  24. 

26.  c.  33. 
30.  c.  24. 
33.  c.  20. 


Inclosure. 
Marriage. 
False  pretences. 
Parliament. 


177 
560 

384 
216 


49. 


13.  C.51. 


50. 
SI- 


Geo.  Ill; 
Wales.  271 

c.  78.  s.  1 9.     Highway-ap- 
peal. 231.237 
22.  c.  83.  Guardian  of  the  Poor.  325 
28.  c.  $6*    Insurance.  489 

32.  C.58.    Quo  warranto.  71 

«.  3.     Derivative  titles.  73 

33.  C.A2.    Whitstable  company 

of  oredgers.  56 

34*  C.68.    Registry  of  ships.  46.  223 
35 .  c.  I  o  I .     Settlement.  463 

41  •  c.  1 09. «. 8.  II.   General  In- 
closure. 85 

43.  c.  04.    Residence.  534 
c.  140.    Habeas  corpus.        582 

44.  ^.  98.  «.  24.    Stamp.  288 
46.  c.  1^5.  s.  2.     Bankrupts  — 

provm^;  debts.  480 


47.  ie$8*  I.  C.4.  s.  i^    Inferior 
Court.  (  34^ 

48.  c.  1 23.    Insolvent.        Page  201 
c.  149.  $ch.  part  i«    Stamp. 

87-  S40-  434*  44J 
£.13.    Inclosure.  82 

C.I2X.  «.8.     Bankrupt-^ 
Surety.  197 

s.  10.  Notice  to  dis- 
pute proceedings 
under  commission.  558 
^.14.  Creditor  su- 
ing estopped  from 
proving.  128 

s.  17.    AnjiuityCre- 
ditor.  552 

c.  49.    Churchwardens,  &c.  344 
c.  ICO.    Inclosure.  ipo 

c.  107.    Clapbam,  parish  of 

—  Settlement.  468 

c.  1 26.    Hustings.  212 

^.125.    Insolvent.  552 

SURETY, 
See  BoKD,  2.  In80I.vbnt 
Debtor,  2. 
The  obligee  of  a  bond  given  by 
principal  and  surety  conditioned 
for  the  payment  of  money  by  in- 
stalments, who  has  proved  under 
a  commission  of  bankruptcy  against 
the  principal  the  whole  debt,  and 
received  a  dividend  thereon  of 
2<.  "jd.  in  the  pound,  may  recover 
agamst  Uie  surety  an  instalment 
due^  making  a  deduction  of  2s.  and 
7^  on  the  amount  of  such  instal- 
ment* and  the  surety  is  not  in- 
titled  to  have  the  whole  dividend 
applied  in  discharge  of  that  instal- 
ment, but  only  ratcably  in  part 
payment  of  each  instalment  as  it 
oecomes  due.  Martin  v.  Breck^ 
neUy  M.  54  G.  3.  39 

TENDER, 

See  Copyhold. 

A  tender  by  the  agent  of  defendant 

of  the  whole  sum  demanded  by 

plaintiff,  by  pulling  out  his  pocket 

book,  and  offering  if  he  would  go 

into 


6^6 


TROVEIL 


VENUE. 


into  a  neighbourins:  public  home 
to  pay  it,  which  we  plamttff  re- 
fused to  take,  is  good,  although 
the  agent  is  only  authorized  by 
the  defendant  to  tender  a  sum 
short  of  the  whole  sum  demanded, 
and  offers  the  rest  at  his  own  risk. 
Read  v.  GoUringt  M.  54  6.  3. 
Page  86 

TITHES- 

Hie  rule  of  law  for   determining 

what  is  barren  ground  withm  stat, 

2  &  3  Ed.  6*  c.  13.  is  whether  the 

land  is  of  such  a  nature  as  to 


reqmre  an  extratmmaty  ezpence 
in  the  manuring  or  tiUing  to  brin^ 
it  into  a  proper  state  of  culti- 
vation ;  ana  not  whether  it  is  or 
is  not  in  its  nature  so  fertile,  as 
after  being  ploughed  and  sown 
to  |>roduce  ot  itseif»  without  ma- 
nuring, a  tillage  or  crop  worth 
more  than  the  ezpence  or  ploufh- 
inp^,  sowing,  ana  reaping.  WaT- 
%mck  und  Another  v.  Collins^  H. 
54<?-S*  349 

TRESPASS, 
See  VisEABivOf  3.  6. 
Where  defendants,  in  order  to  levy 
a  poor's  rate  under  a  warrant  of 
distress  granted  by  two  magis- 
trates, broke  and  entered  the 
house  and  broke  the  windows,  &c. : 
held  diat  they  might  be  sued  in 
trespass  without  a  previous  de- 
mand of  the  peruAal  and  copy  of 
the  warrant,  according  to  24  u.  2. 
c.  44.  i.  6.  Bell  V.  OaUey  and 
8  Oiherif  H.  54  6.  3.  259 

TRIAL. 

SeePaACTICB,  2.     WiTMBSS. 

TROVER, 
&»AvviDAViT,  4«    Factor,  i. 
Where  by  agreement  dated  1656, 
between    we   lord   and  certain 


tenants  of  customary  tenement* 
within  a  manor,  the  tenants  cove-' 
nanted,  that  they,  their  hairs  or 
assiCTS,  would  not  cut  down,  sell, 
or  £spo6e  of  any  wood  standing 
or  growing,  or  hereafter  to  stand 
or  grow,  without  the  licence  of  the 
lord,  and  the  lord  covenanted  to 
set  out  yearly,  upon  request  of  the 
tenants,  sufficient  for  the  repair- 
ing of  their  houses,  &c.,  and  other 
necessary  usea  in  and  about  the 
said  tenements,  and  that  in  case 
an^r  of  the  tenants,  their  heirs,  or 
assigns,  should  plant  any  wood 
upon  the  said  tenements,  it  should 
be  lawful  for  them  to  cut  down, 
use,  and  dispose  of  all  or  any  such 
wood  for  repairing  their  houses, 
ficc,  or  for  any  other  their  neces- 
sary uses  without  disturbance  of 
the  lord:  held  that  defendant, 
who  was  tenant  of  one  of  the 
customary  tenements  comprized 
in  the  alKive  agreement,  was  not 
entitled  without  licence  of  tiie 
lord  to  cut  down  and  sell  wood 
which  had  been  planted  on  the 
tenement  by  a  tenant  since  the 
agreement^  and  that  having  so 
done,  the  lord  mi^ht  maintam 
trover  agamst  her  for  the  wood. 
BlackeUf  Bart*  v.  Maru  Anne 
Lamesy  E.  S^G.3.  Page  494 

VENDOR  AND  VENDEE, 
See  Salb.    Sionaturb. 

VENUE, 
See  Hbrbfori^shirk. 
The  undertaking  o^  the  plaintiff 
upon  the  usual  rule  for  bringing 
back  the  venue  to  Middlesex^  is 
satisfied  by  the  production  of  the 
commission  of  bankruptcy  tested 
at  Westminster*  Kensin^anf  oj- 
signee  of  T.  Charikr^  a  oanknnit 
V.   7.  Chanikr  the  jfoungerf  M. 

54  G.  3.  3« 

tJSURT, 


WASTE- 
USURY, 
See  Pleadin6»  $i 

WALES, 
See  Herefordshire. 

WARRANT  OF  ATTORNEY. 
Warrant  of  attorney  to  confess  a 
judgment  to  three,  and  one  dies, 
the  Court  will  permit  ju^^pnent 
to  be  entered  by  the  survivors. 
FendaU  and  Others  v.  Mau,  Bart.y 
ilf.54  G.  J.  Page  76 

WASTE.* 
The  lord  may  enter  for  waste  com- 
mitted by  copyholder  for  life, 
though  there  be  an  intermediate 
estate  in  remainder  between  the 
estate  of  copyholder  for  life  and 
the  lord's  reversion.  Doe  d.  Sir 
M.  B.  FoUes  and  the  Dean  and 
Chafer  of  Exeter  v.  Clements,  M. 
54.  0.  3.  68 


MTITNESS- 


6+7- 


WESTMINSTER,  CITY  OF, 
See  HuBTiNOS, 

WILL. 

A  codicil  signed  by  the  testator  and 
attested  by  three  witnesses,  <<  to 
be  taken  as  part  of  his  w^**,  is  a 
republication  of  the  will  so  as  to 
make  the  will  pass  lands  contracted 
for  before,  but  conveyed  between 
the  date  of  the  will  and  codicil. 
Goodtkle,  d.  Ednard  Woodhouse 
and  James  Thomas^  and  Anne  his 
wfey.John  Meredithy  M.  54'G.$. 
Page5 

WITNESS, 

See  Settlxmbnt  by  CsBTmcATB. 

The  Court  upon  af^lidstion  of  the 
defendant,  postponed  the  trial  <^ 
an  information  n>r  a  misdemeanor, 
upon  the  defendsnt's  consenting  by 
writing  under  his  own  hand,  to 
the  examination  upon  interroga- 
tories of  a  witness  for  the  crown. 
Rex  ▼.  MorpheWt   E.    54  6.  3. 
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